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PREFACE. 


When  I  first  undertook  to  publish  Justinian's  Institutes  (that  I  might  not 
entirely  renounce  my  accustomed  studies)  I  contemplated  nothing  more  than  a 
re-publication  of  Harris's  Edition,  which  has  now  become  scarce ;  together  with 
some  additional  notes,  and  a  brief  history  of  Boman  Jurisprudence,  by  way  of 
preface.  On  reading  with  attention  Harris's  Translation,  I  found  the  language  so 
yerbose,  that  I  sat  down  to  translate  the  first  Book  of  the  Institutes  in  my  own 
way.  It  is  true,  my  ear  was  better  satisfied  with  my  own  performance ;  but  I 
found  so  many  co-incidences  of  expression,  and  so  little  room  to  improve  the  fidel- 
ity of  Harris's  Version,  that  I  determined  to  adopt  it  as  the  ground-work  of  the 
present  publication ;  and  alter  it  no  further,  than  to  condense  the  expressions, 
where  they  seemed  to  me  needlessly  diSase.  By  so  doing,  I  have  abridged  it  to 
the  amount  of  about  one-fifth  of  the  whole,  without  sacrificing  anything  necessary 
to  the  sense.  Some  few  periphrases  I  have  retained,  and  some  I  have  added,  when 
the  original  seemed  to  require  elucidation ;  but,  upon  the  whole,  my  aim  has  been 
to  render  this  a  faithful  translation,  in  as  few  words  as  possible.  Perhaps  I  may 
be  blamed  for  taking  this  liberty  with  Dr.  Harris's  work.  Had  it  been  a  piece  of 
poetry,  I  should  have  left  it  untouched ;  but  meaning  to  give  to  the  public  as  good 
a  translation  as  I  could  furnish,  I  saw  no  rea&on  why  I  should  needlessly  occupy 
the  time  of  the  reader,  or  increase  the  bulk  of  the  book,  by  religiously  retaining 
all  its  redundancies  and  imperfections. 

I  have  inserted  most  of  Harris's  notes,  citing  him  where  I  have  done  so ;  but 
they  are  few  and  meagre.  I  have  generally  consulted  the  paraphrase  of  Theoph- 
ilus,  the  short  comments  to  the  Corpus  Juris  Civilis  of  Gothofred,  the  translationa 
and  notes  of  Ferriere,  Wood's  Institutes,  and  Taylor's  Elements  of  the  Civil  Law. 
I  would  gladly  have  procured,  if  I  could,  more  sources  of  information,  and  I  have 
taken  much  pains  for  that  purpose,  but  in  vain.  The  want  of  books  has  not  been 
the  only  difficulty  I  have  met  with.  All  the  notes  and  references  I  had  collected 
were  consumed  by  fire  on  my  road  from  Northumberland  hither,  last  November. 
An  accident  afterwards  deprived  me  of  my  eye-sight  for  about  a  week,  and  render- 
ed exertion  painful  to  me  for  a  considerable  time.  I  could  ill  spare  these  defalcar 
tkms  from  the  occasional  leisnie  which  my  Chemical  Lectures  allowed  me,  bat  I 
baye  endeavored  to  make  the  best  use  of  tiie  opportomtieB  tbit  remained. 
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tion  be  as  complete  as  the  sources  of  information  will  fnnuBh,  I  have  no  meaoa  of 
investigatiDg. 

The  laws  of  the  Twelve  Tables  are  collected  from  scattered  passages  in  Cicero^- 
Dionesius  Halicamasseus — ^Livy — Sextus  Pompeins — Festns — Pliny — ^Macrobiu*— 
Agellios — Pomponius — and  from  the  Justinian  Digests.  The  Latin  is  obsolete  and 
obscure,  and  stands  in  need  of  a  good  comment. 

I  have  before  me  in  Bosinus,  the  collection  and  arrangement  of  Franciscns  Ho- 
tomannus,  and  Joannes  Grispinus ;  another  of  Justus  Lipsius ;  another  of  Ludo- 
yicus  Charondas ;  and  another  of  Theodorus  Marcilius ;  as  well  as  the  edition  and 
arrangement  of  the  same  laws  by  D.  Grothofred  at  the  end  of  his  Corpus  Juris 
Civilis. 

That  the  reader,  (in  the  words  of  Grothofred)  may  not  be  entirely  ignorant,  ra- 
ther than  that  he  may  be  accurately  informed  what  the  Laws  of  the  Twelve  Tables 
were,  non  tarn  tU  ea  Lector  cognosceret^  quam  ne  ignararet,  I  shall  insert  Hooke's 
translation  from  Catrou  and  Bouille.  It  is,  as  the  subject  requires,  paraphrastic ; 
but  after  perusing  "the  Latin  text,  and  attending  to  the  comments  collected  by  Bosir 
BUS,  and  those  of  D.  Gothofred,  I  am  satisfied  that  the  text  is  as  accurately  para- 
phrased as  can  reasonably  be  expected ;  and  therefore  I  have  inserted  the  Transla- 
tion in  the  Appendix. 

Lastly,  I  have  given  a  catalogue  of  the  best  writers  on  the  Boman  Law,  collected 
fix>m  the  Bibliotheque  of  Camus,  the  notes  and  observations  of  Gibbon  in  his  Ro- 
man'History,  of  Butler  in  his  ITora  JudioB  Suhsecivae,  and  my  own  reading. 

I  have  said  nothing  about  the  utility  of  a  knowledge  of  the  Civil  Law.  Pro- 
fessional men  who  care^Uy  peruse  the  reported  cases,  whether  of  the  British  or 
the  American  courts,  will  find  from  the  frequency  of  reference  to  the  Justinian  Col- 
lections, that  a  competent  knowledge  of  the  general  principles  of  the  Civil  Law,  is 
expected  as  a  matter  of  course  among  the  Bar,  as  well  as  upon  the  Bench,  hx" 
deed  the  earliest  authors  on  the  Laws  of  England,  Bracton,  Fleta  &c.  borrow  great- 
ly from  the  Civil  Law.  I  refer  for  instance  to  the  first  twenty  or  thirty  pages  of 
Bracton,  who  borrows  not  only  his  arrangement,  but  the  substance  and  frequently 
the  expressions  from  the  Civil  law.  Nor  can  I  see  how  any  man  can  be  consid- 
ered as  a  well  read  lawyer,  who  is  ignorant  of  a  system,  matured  by  the  experience  of 
the  most  polished  and  powerful  nation  of  antiquity,  and  which  still  forms  the  body  of 
modem  Law,  in  almost  every  nation  on  tlie  continent  of  Europe. 

THOMAS  COOPER. 
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The  Roman  state  was  at  first  governed  solely  by  the  authority  of 
Bomtilus ;  but,  when  the  people  were  increased,  he  divided  them  into 
thirty  Curice,  which  he  constantly  assembled  for  the  confirmation  of  his 
laws :  and  this  practice  of  consulting  the  people  was  afterwards  followed 
by  the  Roman  kings,  all  whose  laws  were  collected  by  Sexius  PapiriuSj 
and  called  Ji43  PapirianiMn,  from  the  name  of  their  compiler.  But,  after 
the  expulsion  of  Tarquin  and  the  establishment  of  the  republic,  the 
greatest  part  of  those  regal  laws  soon  became  obsolete ;  and  those,  which 
still  remained  in  force,  related  chiefly  to  the  priesthood.  It  thus  happen- 
ed, that  the  Romans  for  many  years  laboured  under  great  incertainty  in 
respect  to  law  in  general ;  for,  from  the  commencement  of  the  consular 
state  to  the  time  of  establishing  the  xn  tables,  they  were  not  governed 
by  any  regular  system.  But  at  length,  the  people  growing  uneasy  at  the 
arbitrary  power  of  their  magistrates,  it  was  resolved,  after  much  oppo- 
sition from  the  patricians,  that  some  certain  rule  of  government  should 


Cwrut.'\    Yid.  PomporUum,  ff.   1.  t.   3. 
De  arigine  juris. 

Jus  Pttpiriantan.]  "  Is  liber  appellatar 
"jus  chile  Papirianum,  non  qaia  Papirius 
*'  de  800  quicqaam  adjecit,  sed  qaod  leges 
'*  sine  ordine  latas  in  unum  composait."  vid 
ff.  1. 1.  3.  ].  3.  This  body  of  law  is  not 
now  extant,  nor  any  part  of  it,  except  a 

B 


short  extract  of  8  or  10  lines,  which  may 
be  read  in  the  3d  book  of  Macrobius^s  Sat- 
umaliaf  cap.  11. 

From  the  commencement  of  the  consular 
state.]  The  consular  state  was  established 
in  the  year  U.  C.  345,  and  the  laws  of  the 
xii  tables  were  not  perfected,  till  the  year 
304. 


RISE  AND   PROORBSS   OF  THE  ROMAN   LAW. 


be  fixed  upon :  and,  to  effect  this  purpose,  a  decern virate  was  first  ap- 
pointed, composed  solely  of  senators,  who,  partly  from  the  laws  of  Greece 
and  partly  from  their  own  laws  still  subsisting,  framed  ten  tables,  which, 
in  the  year  of  Rome  303,  were  submitted  to  the  inspection  of  the  people, 
and  highly  approved  of  These  however  were  still  thought  to  be  defi- 
cient; and  therefore  in  the  year  following,  when  a  new  decemvirate  was 
appointed,  which  consisted  of  seven  patricians  and  three  plebeians,  they 
added  two  tables  to  the  former  ten :  and  now  the  whole  was  regarded 
but  as  one  body  of  law,  and  intitled,  by  way  of  eminence,  the  twelve  to- 
bles.  But,  although  these  new  collected  laws  were  most  deservedly  in 
the  highest  esteem,  yet  their  number  was  soon  found  insuffbient  to  ex- 
tend to  all  matters  of  controversy,  their  conciseness  was  often  the  occa- 
sion of  obscurity,  and  their  extraordinary  severity  called  aloud  for  miti- 


Were  aubmitted  to  the  inspection  of  the 
people.]  '*  Tam  Icgihus  coodendia  opera 
**  dabatar,  ingentique  hominum  expectaiio- 
*'  ne  propositis  decern  tabalia,  populum  ad 
<<  coDcionem  advocaverunt ;  et  quod  bo- 
"  nuin,  fauatum,  felixque  reipablics,  ipsis, 
"  liberiaque  eorucn  esaet,  ire  et  legere  legea 
**  propoaitaa  jussere  :  ae,  quantum  decern 
**  hominum  ingeniis  provideri  potuerit,  om- 
*'  nibua,  aummia,  infimisque  jura  eequasse  ; 
**  plus  pollere  multorum  ingenia  consilia- 
*'  que.  Veraarent  in  animis  aecum  unam- 
'*  quamque  rem  ;  agita rent  delude  sermoni- 
*'  bua ;  aique  in  medium,  quid  in  quaquc  re 
"  plus,  minusve  esset,  conferrent.  Eaa  le- 
**  ges  habilurum  populum  Romanum,  quas 
"  consensus  omnium  nnn  jussisse  latas  ma- 
"  gis*  quam  lulisse,  vidori  posset/'  Liv,  1. 
iii.  cap.  33,  34. 

And  their  extraordinary  severity.]     One 
of  the  laws,  here  hinted  at,  is  the  following  : 

AST,  SI  FLUKES  ERIJNT  REI,  TERTIIS  NUNDI- 
MIS  PARTIS  8ECALT0  ;  81  PLUS  MINUSVE  SE- 
CDERINT,  SE  FRAUDE  ESTO  :  SI  VOLBNT  ULS 
TiBRRIM   PEREGRE   VENUNDANTO.    Grav.  Op. 

p.  284.  i.e.  '*Ifa  debtor  is  insolvent  to 
*'  several  creditors,  let  his  body  be  cut  in 
**  pieces  on  the  third  market-day.  It  may 
'*  be  cut  into  more  or  fewer  pieces  with  im- 
*'  punity ;  or,  if  his  creditors  consent  to 
''  it»  let  him  be  sold  to  foreigners  beyond 
•*  the  Tyber."  Hook's  Roman  Hist.  vol.  1. 
p.  316. 


Such  is  the  sense  in  which  this  law  has 
been  generally  understood  by  both  ancients 
and  moderns.  But  it  has  lately  received 
quite  a  new  construction,  very  much  to  the 
honor  of  ancient  Rome,  from  two  authors, 
not  less  distinguished  for  their  abilities  in 
literature  than  their  knowledge  in  the  civil 
law,  who  from  many  authorities  interpret 
the  word  sccanto,^  implying  simply  a  divi- 
sion, and  the  word  partis,  as  denoting  the 
patts  of  the  debtor's  estate,  and  not  the 
paits  of  his  body  ;  so  that  they  understand 
the  expression  partis  secanto,  not  as  a  direc- 
tion, that  the  body  of  an  insolvent  debtor 
shall  be  cut  into  pieces,  but  as  if  it  meant, 
that  liis  estate  and  services  should  be  divid- 
ed among  his  cieditors  in  proportion  to  their 
respective  claims.  Vid.  Bynkershoek's 
work's,  vol.  1.  obs.  1.  and  Dr.  Taylor^s  com- 
mentary, Dc  tnope  debitore  dissecando. 

But  the  reader  is  left  to  frame  his  own 
judgment  of  this  interpretation,  when  he 
has  read  the  apology  for  this  law,  which  Au- 
lus  Gellius  has  given  us  in  the  person  of 
Cecilias ;  and  also  the  opinion  of  Tertulli- 
an,  who  was  a  lawyer  by  profession.  *'  Ni- 
^*  hil  profecto  [says  Csecilius]  immitius,  ni- 
**  hil  inunanius,  nisi  ut  re  ipsa  apparet,  eo 
"  consilio  tanta  immanitas  poena  denunciata 
''  est,  ne  ad  earn  unquam  perveniretur  .  ad-  • 
*'  did  namque  nunc  et  vinciri  multos  vide- 
"  rous;  dissectum  ease  antiquitus  neminem, 
**  equidem  neque  legi  neque  audivi."    Au- 
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gation.  It  therefore  became  a  consequence,  that  the  twelve  tables  conti- 
nually received  some  explanation,  addition,  or  alteration,  by  virtue  of  a 
new  laWj  a  senatorial  decree  or  a  plebiscile.  And  here  it  will  be  proper 
to  observe,  how  they  differ :  a  plebiscite  was  an  ordinance  of  the  plebeians 
or  commonalty,  which  had  the  force  of  a  law,  without  the  authority  of 
the  senate ;  and  a  sencUus-coiistdtum.  or  senatorial  decree,  was  an  order 
made  by  the  senators  assembled  for  that  purpose ;  but  to  constitute  a 
law,  properly  so  called,  it  was  necessary,  that  it  should  first  be  proposed 
by  some  magistrate  of  the  senate,  and  afterwards  be  confirmed  by  the 
people  in  general.  Recourse  was  also  had  to  the  interpretation  and  de- 
cisions of  the  learned,  which  were  so  universally  approved  of,  that,  al- 
though they  were  unwritten,  they  became  a  new  species  of  law,  and 
were  called  avcioriias  prudentmn  Siudjus  civile.  It  must  here  be  observ- 
ed, that,  soon  after  the  establishment  of  the  twelve  tables,  the  learned 
of  that  time  composed  certain  solemn  foruiS,  called  acllons  of  law,  by 
which  the  process  of  all  courts  and  several  other  acts,  as  adoption, 
emancipation,  i^c.  were  regulated.  These  forms  were  for  above  a  cen- 
tury kept  secret  from  the  public,  being  in  the  hands  only  of  the  priests 
and  magistrates ;  but  aoout  the  year  U.  C.  448  they  were  collected  and 
pubhshed  by  one  Plaviits^  a  scribe:  and,  from  him,  called  the  Flavian 
law;  for  which  acceptable  present  the  people  in  general  showed  many 
instances  of  their  gratitude.  But,  as  this  collection  was  soon  found  to  be 
defective,  another  was  afterwards  published  by  Sextus  JSlius,  who  made 
a  large  addition  of  many  new  forms,  which  passed  under  the  title  oi  jus 
JElianum,  from  the  name  of  the  compiler. 

In  process  of  time  there  also  arose  another  species  of  law,  called  the 


lus  Gell.  lib.  zx.  cap.  1.     Grav,  lib.  vii. 
p.  72. 
And  TertDllian  writes  as  follows.     '*  Sed 


cap.  72 


l€ 


et,  judicatos  in  partes  secari  a  creditori- 
^*  bus,  leges  erant ;  consensu  tamen  publico 
"  crudelitas  postea  erasa  est.'*  Apologct. 
cap.  4. 

Solemn  forms.]  "  Civile  jus,  repositum 
'*  in  penetralibus  poniificum,  Cn.  Flavins 
<<  evulgavit,  fastosque  circa  forum  in  albo 
"  proposuit,  ut,  quando  lege  agi  posset, 
"  sciretuT."  lAv.  lib.  ix.  cap.  46.  **  Vete- 
**  res  qui  huic  scientise  pr«efuerunt,  obtinen- 
*'  ds  atque  augendse  potentise  suae  causa, 
**  pervulgari  artem  suam  noluerunt,  &c." 
Cic.  de  Oral.  lib.  1.  c.  46.  '*  Jus  civile 
"  per  multa  saecula  inter  sacra  caeremonias- 

que  Beorum  immortalium  solisque  ponti- 
'*  ficibus  notum."  Vol.  Max.  1.  ii.  c.  5. 


«( 


The  Flavian  Law  ]  ••  Postea,  cum  Ap- 
**  pins  Claudius  proposuisset,  et  ad  foimam 
*^  rede  gisset  has  actiones,  Cnseus  Flavius 
*'  scriba  ejus,  libenini  filius,  subreptum  U- 
*'  brum  populo  tradidit ;  et  adeo  giatum  fuit 
''  id  munus  populo,  ut  Tribunus  plebisfieret, 
**  Senator,  et  iEdilis  curulis,  &c."  ff.  1.  t. 
2.  Dc  orig.  juris.  Liv.  lib.  ix.  sub.  fm.  Vol. 
Max.  lib.  ii.  cap.  5.  Aid.  Gell.  lib.  vi.  c.  9. 

Tully,  in  his  oration  for  Muraena,  is  re- 
markably severe  upon  these  forms, and  treats 
both  them  and  their  abettors  with  that  just 
contempt,  which  they  most  certainly  de- 
serve. '*  Primum  dignitas  in  tarn  tenui  scien- 
*'  tia  quae  potest  esse?  res  enimsuntparvae  ; 
**  prope  in  singulis  literis  atque  interpunc- 
*'  tionibus  occopatae,  &c.,  &c.  &c."  Pro 
Murana,  cap.  6.  Epist.adAit.hb*  vi.  ep- 1. 
De  oratore,  lib.  cap-  41. 
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prcetorian  edicts  ;  which,  although  they  ordinarily  expired  with  the  annual 
office  of  the  praetor,  who  enacted  them,  and  extended  no  further  than 
his  jurisdiction,  were  yet  of  great  force  and  authority :  and  many  of 
them  were  so  truly  valuable  for  their  justice  and  equity,  that  they  have 
been  perpetuated  as  lawi. 

These  were  the  several  principal  parts  of  the  Roman  law,  during  the 
free  state  of  the  commonwealth ;  But,  after  the  re-establishment  of  mo- 
narchy in  the  person  of  Augustus,  the  law  received  two  additional  parts ; 
the  imperial  constitutions  and  the  answers  of  the  lawyers. 

The  constitutions  soon  became  numerous,  but  were  not  framed  into  a 
body,  till  the  reign  of  ConHantine  the  great;  when  Gregorius  and  Her- 
mogenes,  both  lawyers  of  eminence,  collected  in  two  codes  the  constitu- 
tions of  the  pagan  emperors,  from  the  reign  of  Adrian  to  that  of  Diode- 
sian  inclusive:  but  these  collections  were  not  made  by  virtue  of  any 
public  authority,  and  are  not  now  extant. 

Another  code  was  afterwards  pi}blished  by  order  of  the  emperor  The- 
odosius  the  younger,  which  contained  the  constitufions  of  all  the  christian 
emperors,  down  to  his  own  time ;  and  this  was  generally  received  both 
in  the  eastern  and  western  empires. 

But  these  three  codes  were  still  far  from  being  perfect ;  for  the  consti- 
tutions, contained  in  them,  were  often  found  to  be  contradictory ;  and 
they  wanted,  but  too  plainly,  that  regulation,  which  they  afterwards  un- 
derwent through  the  care  of  Justinian ;  who  in  the  year  of  Christ  528 
ordered  the  compilation  of  a  new  code,  which  was  performed  and  pub- 
lished the  year  following  by  Tribonian  and  others ;  the  three  former 
codes  being  suppressed  by  the  express  ordinance  of  the  emperor.  When 
this  work  was  thus  expeditiously  finished,  the  emperor  next  extended 
his  care  to  the  Roman  law  in  general,  in  order  to  render  it  both  concise 


But,  notwithstanding  this,  the  use  of  par- 
ticular forms  was  very  strictly  adhered  to, 
till  the  reign  of  Constantine  the  emperor, 
who,  to  his  great  honour,  put  an  end  to 
these  Bubtilities.  His  rescript  to  Marcel  li- 
nos is  in  these  words.  *'  Juris  formulae, 
*'  aueapatione  syllabarum  insidiantes,  cunc- 
"  torum  actibus  radicitus  amputentur." 
Cod.  2.  t.  58. 

Gregorius  and  Homogenes.]  Yid  Gotho- 
fredi  prolegom.  ad  cod.  Thcodosian^  cap.  1. 
et  Heinecdi  hist.  jar.  civ.  lib.  1.  cap.  5.  sec, 
368,  8lo, 


By  the  express  ordinance.]  ''  Hunc  igi- 
"  tur  codicem  in  sternum  valiturum  judicio 
'*  tui  culminis  intimare  perspeximus,  ut  sci- 
*'  ant  omnes  tam  litigatoresqaamdisertlssi- 
'*  mi  advocati,  nullatenus  eis  licere  de  cs- 
'*  tero  constitutiones  ex  veteribas  tribus  co- 
**  dicibus,  vel  ex  iis,  quae  novelise  constitu- 
'*  tiones  ad  preesens  tempus  vocabantur,  in 
*'  cognilionalibus  recitare  certaminibus,  sed 
**  solum,  eidem  nostro  cudici  insertis,  con- 
**  stitutionibua  necesse  est  uti ;  falsi  crimini 
**  subdendis  his,  qui  contra  hoc  facere  ausi 
**  fuerint,"  &c.  De  Justinianeo  codice  cof^ 
fimutndo. 
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and  perfect.  The  answers  and  other  writings  of  the  ancient  lawyers  had 
long  since  acquired  the  full  force  of  a  law,  and  were  now  so  numerous 
as  to  consist  of  near  two  thousand  volumes ;  from  which,  by  command 
of  Justinian,  the  best  and  most  equitable  opinions  were  chosen  ;  and 
being  first  corrected,  where  correction  was  necessary,  were  afterwards 
divided  into  fifty  books,  called  digests  or  pandects :  and,  that  they  might 
be  the  more  firmly  established,  the  emperor  not  only  prohibited  the  use  of 
all  other  law-books,  but  also  forbad,  that  any  comment  should  be  written 
upon  these  his  new  digested  laws,  or  that  any  transcript  should  be  made 
of  them  with  abbreviations.  But,  dunng  the  time  of  compiling  the  eK- 
gests,  it  was  thought  expedient  by  Justinian,  for  the  benefit  of  students, 
Aat  an  abridgment  should  be  made  of  the  whole  Roman  law ;  which  work 
was  soon  performed  in  obedience  to  his  order,  and  confirmed  with  the 
digests,  under  the  title  of  institutions. 


Near  two  thousand  volumes.]  **  Postea 
"  Tero,  maximum  opus  aggredientes,  ipsa 
"  Tetustatis  studiosissima  opera,  jam  pene 
**  ooufusa  et  dissoluta,  eidem  Tiro  exeelso 
"  (Triboniano)  pennisimus  lam  coUi^ere 
**  quam  certo  moderamine  traders.  Sed, 
'*  cum  omnia  percontabamur,  a  praefato  viro 
*'  exeelso  suggestum,  duo  penemillia  ]ibro- 
^*  rum  esse  conscripts,  qott  necesse  esset 
**  omnia  et  legere  et  perscrutari  ;  quod  cce- 
"  lesti  fulgore,  et  summae  trinitaiis  favore, 
'*  confectum  est,  secundum  nostra  mandata, 
**  que  ab  initio  ad  memoratum  virum  excel- 
"  sum  fecimus,  et  in  quinquaginta  libros 
"  omne,  quod  utilissimum  erat,  collectum 
**  est ;  et  omnes  ambiguitates  decisse,  nullo 
**  seditiuso  relicto  ;  numenque  libris  impo- 
**  suimus  digest orum  sen  pcoidectarum.^* 
CJod.  1. 1.  17. 1.  2.     Devetjur.  enucl. 

Prohibited  the  use  of  all  other  law-books.] 
'*  Has  itaque  leges  et  ad  orate  et  observate, 
*'  omnibus  antiquioribus  quiescentibus,  ne- 
"  moque  Testruni  audeat  vel  comparare  eas 
'*  prioribus,  toI,  si  quid  dissonans  in  utro- 
'*  que  est,  requirere ;  quia  omne,  quod  hie 
**  posit um  est,  hoc  unicum  et  solum  obser- 
'*  Tari  censerous ;  nee  in  judicio  nee  in  alio 
"  certamine,  ubi  leges  necessariae  sunt,  ex 
'*  alils  libris,  nisi  ab  institutionibus,  nostris- 
«  que  digestis,  et  constitutionibos  a  nobis 
^'  compositis,  aliquid  vel  recitare  vel  osten- 


'*  dere  conetur ;  nisi  temerator  Telit  falsita* 
'*  tis  crimini  subjectus  una  cum  judice,  qui 
**  eorum  audieotiam  patiatur,  pcenis  grsTis- 
'*  simis  laborare.*'  Cod.  1.  t.  17.  I.  2  ^  19. 
'*  Hoc  autem  tempestivum  nobis  videtur 
"  et  in  prssenti  sancire,  ut  nemo  neque 
"  eorum,  qui  in  prsesenti  juris  peritiam  ha- 
"  bent,  neque,  qui  postea  fierent,  audeat 
''  commentarios  his  legibus  adneetere  ;  nisi 
'*  velit  eas  in  Grecam  vocem  transformare 
**  sub  eodem  ordine  eaderaque  consequent 
*'  tia,  sub  qua  et  voce  Romana  posits  sunt ; 
«*  hoc  quod  Gr«ci  xara  noda  dicunt,"  &c. 
Cod  1.  t.  17.  1.  2.  §21. 

With  abbreviations.]  **  Eandem  autem 
**  poenam  falsitatis  constituimus  et  ad  versus 
^*  eos,  qui  in  poster  um  leges  nostras,  per 
**  siglorum  ob&curitates,  ausi  fuerint  con- 
**  scribere ;  omnia  enim,  id  est,  et  nomina 
*•  prudentum,  et  tiiulos,  et  librorum  nume- 
"  ros,  per  consequentias  literarum  voUimus, 
**  non  per8igla,manifestari."  Cod.  1. 1. 17. 
1.  2.  §  22. 

Confirmed  with  the  Digests.]  "  IiCges 
**  autem  nostras,  quoe  in  his  codieibus,  id 
*'  est,  institutionem  sen  elementorum  et  di- 
^'  gestoruro,  posuimus,  suum  obtiiere  robur 
**  ex  tertio  nostro  felicissimo  sancimus  con- 
^*  sulatu  presentis  duodecimae  indictionis, 
"  tertio  calendas  januarias,  in  omne  aevum 
«  valituras,  &o.'*  Cod.  1.  t.  17. 1.  2.^  23. 
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The  emperor  afterwards,  upon  mature  deliberation,  suppressed  the 
first  edition  of  his  code,  and  pubUshed  a  second,  which  he  intitled  Co- 
dex  repelitcB  prceleciioniSj  having  omitted  several  useless  laws,  and  insert- 
ed others,  which  were  judged  serviceable  to  the  state. 

The  Justijiian-lsiW  now  consisted  of  three  parts,  the  institutions,  the 
digests,  and  the  second  code.  But  the  emperor,  after  the  publication  of 
the  second  code,  continued  from  time  to  time  to  enact  diverse  new  con- 
stitutions or  novels,  and  also  several  edicts;  all  which  were  collected  after 
his  decease,  and  became  a  fourth  part  of  the  law. 

The  13  edicts  o(  Justinian  and  most  of  the  novels  were  originally  con- 
ceived in  the  Greek  tongue ;  and  so  great  was  the  decline  of  the  Roman 
language  at  Constajitinople  within  forty  years  after  the  death  of  this  em- 
peror, that  his  laws  in  general  were  not  otherways  intelligible  to  the 
major  part  of  the  people,  than  by  the  assistance  of  a  Greek  version :  but, 
notwithstanding  this  disadvantage,  they  still  subsisted  intire,  till  the  pub- 
lication of  the  Basilica,  by  which  the  east  was  governed,  till  the  disso- 
lution of  the  empire. 


Suppressed  the  first  edition  uf  his  cude.] 
"  Neraini  in  posterum  concedlmus,  vel  ex 
"  decisionibus  nostris,  vel  ex  aliis  constitu- 
"  tionibus,  quas  antea  fecimus,  vel  ex  pri- 
^'  ma  Justinianei  codicis  editione,  aliquid 
"  recitare  ;  sed,  quod  in  prsesenti  purgaio  et 
'*  renovate  codice  nostru  scriptum  invenitur^ 
*'  hoc  tantummodo  in  omnibus  rebus  et  ju- 
'*  die! is  et  obtineat  et  recitetar  :  cujus  scrip- 
**  turam,  ad  similitudinem  nostrarum  insti- 
"  tutionum  et  digestorum,  sine  ulla  signo- 
"  rum  dubietate  conscribi  jussimus.*'  De 
emendalione  cod,  ^  5. 

Basilica.]  '*  Versionibus  juris  Justinianei 
"  Grfficis,  et  noveliis  eadem  lingua  scriptis, 
'^  in  foris  scholisque  utebantur,  donee,  de 
*'  eo  in  compendium  mittendu,  saeculo  dodo 
'*  cogitare  inciperent  imperatores  Byzanti- 
*'  ni  Ex  his  prim  urn  Basilius  Maccdo  anno 
"  838  ediderat  TtQo^siQOv  joiv  rouoiv^  quod 
'^  constabat  titulis  quad  rag  in  la.  Deinde 
'*  Leo  Go^og,  patri  Basilio  succedens,  col- 
^'  lectionem  iliam  paternam  perfecit,  earn- 
"  que  sub  titulo  diaia^ewk  ^a(nlix(ov  pro 
**  mulgavit,  anno  Christi  886.  Denique  sub- 
**  secutus  Leonem    Coostantinus,    cogno* 


(( 
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**  mento  Porphyrogeneta,  pateruum  opus 
*'  sub  incudem  revocavit,  et  libros  illos 
^*  BamXiHmtf  publicavit  sub  initium  sscu- 
*'  li  decimi.  Et  hi  quidem  sunt  libri  illi 
*'  Baaihixoiv^  ex  Grseca  institotiouum,  pan- 
'*  dectarum,  codicis  versione,  Justiniani  no- 
^*  vellis  et  edictis  tredecim,  nee  non  ex  ju- 
*'  ris-consultorum  quorundam  orieotalium 
'*  paratitlis,  aliisque  libris,  quia  et  patribus 
"  el  conciliis  collccti  ;  ita  tamen  ut  m^Ua 
omissa  videamus,  quae  fortassis  turn  ab  usu 
recesserant,  multas  etiam  leges  in  com- 
**  pendium  contracias,  multa  denique  ex 
•*  postenurum  principum  legibus  et  consti- 
**  tutionibus  addita  animndvertanius.  Opus 
**  istud  in  sexaginta  libros  divisum.  praster 
**  pauca,  quae  nondum  iiuegra  reperiri  po- 
**  tuerunt,  com  glossis  grsece  et  latine  edi- 
'*  turn  est  a  Car.  Annib  Fabrotto^  Paris- 
"  1647.  ful.  vol.  vii."  vid.  Heineccii  hist, 
jur.  civ.  1.1.^  405. 

The  dissolution  of  the  empire.]  Constan- 
"  tinople  was  Uken  by  the  Turks,  and  a  pe- 
*'  riod  was  put  to  the  eastern  empire  in  the 
'*  year  of  Christ,  1453. 
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The  laws  published  by  Justinian  were  still  successful  in  the  west ; 
where,  even  in  the  life-time  of  the  emperor,  they  were  not  received  uni- 
versally; and,  after  the  Lombard  invasion,  they  became  so  totally  neg- 
glected,  that  both  the  code  and  the  pandects  were  lost,  till  the  12th  cen- 
tury; when  it  is  said  that  the  pandects  were  accidentally  recovered  at 
Amalphi,  and  the  code  at  Ravenna.  But  as  if  fortune  would  make  an 
atonement  for  her  former  severity,  they  have  since  been  the  study  of  the 
wisest  men,  and  revered,  as  law,  by  the  politest  nations. 


After  the  Lombard  invasion.]  The  Lorn- 
baids  entered  Italy  under  Alboinus  about 
the  year  of  Christ  568,  in  the  reign  of  Jus- 
tin the  second,  successor  to  Justinian. 


AtAmo/jpAf.]  **  Eo  tempore  (AnnoDom. 
1130)  injustis  peiturbatisque  comitiis,  la- 
cerarat  ecclesiam  falsus  pontifex  Petrus 
LeoniSj  Anadetus  secundus  nuncupatus 
ab  sua  factione ;  cujus  dux  erat  Ro genus 
A  pulls  ac  Siciiiae  comes,  Regis  nomine 
a  false  pontifice  donatus.  Adversus  Ana- 
clelum  creatus  rite  ac  solenniter  fuerat  In- 
nocerUius  secundus,  cui  favebat  imperator 
Loiharius  Sojco,  summa  virtute  atque  pru- 
dentia  princeps  ;  quo  bcllum  gerente  ad- 
versus Rogeriiim^  Amalphi ^  urbe  Salerno 
proxima,  (qnam  perperam  aliqui  locant 
in  ApuHa,  Melphiam  cum  Amalphi  con- 
fundentesy)  inopinato  reperti  fuerunt  di- 
gestorum  libri ;  quos  Pisani^  qui  classe, 
Lotharium  contra  Rogertiim  adjuverant, 
praBmio  bene  navatas  opere  sibi  exorarunt. 
Pisis  vero  post  longam  obsidionem  a  Co- 
ponio  militis  doce  strenuo  expugnatis, 
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*'  tranalati  fuere  FlorerUiam;  ubi,  pro  An- 
*'  gusta  Medicos  domus  magnificentia,  in 
*'  museo  magni  ducis  conservantur.  Hinc 
*'  promiscua  Pisanarum  et  Florentinarum 
**  apud  scriptores  pandectarum  appellatio. 
*'  lisdem  temporibus  repertnm  JRarenn^  fuit 
*'  constitutionum  imperialium  volumen, 
'*  quod  code2  appellatus ;  indeque  csteros  li- 
'*  bros  juris,  imo  et  digestorum  aliudexem- 
'*  plar  in  lucem  aliqui  rediisse  putant:  nee 
**  mirum,  cum  ea  urbslongo  tempore  Roma- 
*'  nis  legibus  vixerit,et  orientali  Romanorum 
'*  imperio  diu  obtemperavit.  Novells  yero 
'*  constitutiones  etiam  antea  per  Italiam  va- 
'*  gabantur ;  utque  mea  fert  opinio,  multi 
*'  juris  civil  is  libri,  postquam  incessit  homi- 
''  nes  cupido  recipiendi  Romani  juris,  agni- 
*'  ti  potius  fuere,  quam  reperti :  nam,  et  ali- 
<<  quot  ante  Lotliarium  annis,  jus  civile  Jus* 
'*  tiniani  commemoravit  Ivo  Camotensis,  et 
'*  libros  pandectarum  ;  cum  antea,  si  occur- 
*'  rerent,  forsan  socordia  et  oblivione  prs- 
**  termitierentur."  vid.  Graving  orig,  jur, 
civ.  lib.  1.  cap.  140.  et  Hein,  hist,  jur,  civ» 
lib.  1.  ^  413. 
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IN  NOMINE  DOMINI  NOSTRI  JESU  CHBISTL 

Impbratob,  Cjhsab  FLAVIUS  JUSTINIANUS,  Albmanicus,   Got- 

THicuSy  Francious,  Gbrmanicus,  Anticus,  Alanicus,  Vakdali- 

CU8,  Africanus,  Pius,  Fbux,  Inclttus,  Victor  ao  Triumph- 

ATOR,  SBMPER  AUGUSTUS— CUPIDJB  LEGUM  JUVKNTUTI   S. 


De  usu  armorum  et  l^um. 


IMPERATORIAM  majesta- 
tem  non  solum  annis  decoratam, 
Bed  etiam  legibus  oportet  esse  arm- 
atam ;  ut  utruinque  tempus  et  bel- 
lorum  et  pacis  reet^  possit  guber- 
nari :  et  princeps  Romanus  non  so- 
him  in  hostilibus  prseliis  victor  exis- 
tat,  sed  etiam  per  legitimos  tramites 
calumniantimn  iniquitates  expellat : 
et  fiat  tarn  juris  religiosissimus, 
quam,  victis  hostibus,  triumphator 
magnificus. 


The  imperial  dignity  should  not 
only  be  supported  by  arms,  but 
guarded  by  laws,  that  the  people 
may  be  properly  governed  in  time  of 
peace  as  well  as  war ;  for  a  Roman 
emperor  ought  not  only  to  be  victo- 
rious in  the  hostile  field,  but  should 
take  every  legal  course  to  expel  the 
iniquities  of  men  regardless  of  law ; 
and  become  equally  renowned  for 
a  religious  observance  of  justice,  as 
for  warlike  triumphs. 


De  bellis  et  legibus  .Juatiniani. 


$  I.  Quorum  utramqueviam  cum 
summis  vigiliis,  summ&que  provi- 
dentin  annuente  Deo,  perfecimus: 
et  beilicos  quide^a  sudores  nostros 
barbaric®  gentes,  sub  juga  nostra 
redacts,  cognoscunt :  et  tam  Afri- 
ca,  quam  alias  innumers  provinciae, 
post  tanta  temporum  spatia,  nostris 
victoriis  a  ccdlesti  nemine  prestitis, 

1 


^  1.  By  our  incessant  labors,  and 
the  assistance  of  divine  providence, 
we  have  pursued  this  double  path : 
the  barbarian  nations  have  acknow- 
ledged our  prowess  and  submitted  to 
our  yoke ;  even  Africa  and  many 
other  provinces,  after  so  long  an  in- 
terval are  again  added  to  the  Roman 
empire:  and  yet  this  vast  people  are 


PROOEMIUM 


iterum  ditioni  RomansB,  nostroque 
additse  imperio,  protestantur.  Om- 
nes  vero  populi  legibus  tarn  k  nobis 
promulgatis,  quam  compositis,  re- 
guntur. 


governed  by  laws,  either  originally 
enacted,  or  proinulgated  anew,  un- 
der our  authority. 


De  compoaitiane  Codicis  et  Pandectarum. 


§  n.  Et  cum  sacratissimas  con- 
stitutiones,  antea  confusas,  in  lucu- 
lentamereximusconsonantiam,  tunc 
nostram  extendimus  curam  ad  im- 
mensa  veteris  prudentise  voliunina ; 
et  opus'  desperatum,  quasi  per  me- 
dium profundum  euntes,  coBlesti  fa- 
vore  jam  adimplevimus. 


§  2.  When  we  had  arranged  and 
brought  into  lucid  harmony  the 
hitherto  confused  mass  of  imperial 
constitutions,  we  then  extended  our 
care  to  the  numerous  volumes  of  an- 
cient law;  and  have  now  completed 
through  the  favour  of  heaven  (wa- 
ding as\[it  were  through  a  vast 
ocean)  a  work  that  might  have  been 
despaired  of. 


De  tempore,  auctoritatibttSf  fine  et  utUitate  compositionis 

Institutionum. 


§  in.  Cumque  hoc,  Deo  propi- 
tio,  peractum  est,  Triboniano,  viro 
magnifico,  magistro,  et  exqusestore 
sacri  palatii  nostri,   et  exconsule, 
nee  non  Theophilo  et  Dorotheo,  vi- 
ris  illustribus,  antecessoribus,  (quo- 
rum omnium  solertiam,  et  legum 
scientiam,  et  circa  nostras  jussiones 
Mem,  jam  ex  multis  rerum  argu- 
mentisaccepimus,)  convocatis,  man- 
davimus  specialiter,  ut  ipsi  nostra 
auctoritate,  nostrisque  suasionibus, 
Institutionescomponerent;  utliceat 
vobis  prima  legum  cunabula  non  ab 
antiquis  fabulis  discere,  sed  ab  im- 
periali  splendore  appetere:  et  tam 
aures,  quam  animi  vestri,  nihil  in- 
utile,  nihilque  perperam  positmn, 
sed  quod  in  ipsis  rerum  obtinet  ar- 
gumentis,  accipiant :  et  quod  priore 
tempore  vix  post  quadriennium  pri- 
oribus  contingebat,  ut  tunc  consti- 


f>  3.  So  soon  as  by  the  blessing  of 
God  this  was  accomplished,  we  sum- 
moned Tribaniariy  our  former  chan- 
cellor, with  Theopilus  and  Dorothea 
ns,  men  of  known  learning  and  tried 
fidelity,  whom  we  enjoined  by  our 
authority  to  compose  the  following 
Institutes,  that  the  rudiments  of  law 
might  be  more  eflfectually  learned  by 
the  sole  means  of  our  imperial  au- 
thority; and  that  your  minds  for  the 
future  should  not  be  burdened  with 
obsolete  and  unprofitable  doctrines, 
but  instructed  in  those  laws  only 
which  are  allowed  of  and  practised; 
and,  whereas  Students  formerly 
could  scarcely  sit  down  to  the  impe- 
rial constitutions  under  four  years 
previous  study,  they  may  now  (hav- 
ing been  thought  worthy  of  om: 
princely  care,  to  which  they  are  in- 
debted for  the  beginning  and  end  of 


DE  CONFIRMATIONE  INSTITUTIONUM. 


tutiones  imperatorias  legerent,  hoc 
Tos  k  primordio  ingrediamini,  digni 
tanto  honore,  tantaque  reperti  feli- 
citate, ut  et  initium  vobis,  et  fiaiis 
legum  eruditionis,  a  voce  principali 
procedat 


their  legal  erudition)  apply  them- 
selves immediately  to  that  course 
of  reading. 


Diviso  Institutionum. 


$  IV.  Igitur  post  libros  quinqua- 
ginta  Digestorum,  sen  Pandectar- 
um,  (in  quibus  omne  jus  antiquiun 
coUectum  est,  quod  per  eundem 
virum  excelsum  Tribonianum,  nee 
non  caeteros  viros  illustres  et  facun- 
dissimos,  confecimus,)  in  quatuor 
libros  easdem  Institutiones  partiri 
juessimus,  ut  sint  tortius  legitimae 
scientise  prima  elementa. 


^  4.  When  therefore,  by  the  as- 
sistance of  Tribanian  and  other  il- 
lustrious persons,  we  had  compiled 
the  fifty  books,  called  Digests  or 
Pandects,  we  directed  that  the  In- 
stitutes should  be  divided  into  four 
books,  which  serve  as  elements  of 
the  science  of  law. 


Quid  in  Institutionibus  contin^atur. 


$  V.  In  quibus  breviter  exposi- 
tum  esty  et  quod  antea  obtinebat,  et 
quod  postea,  desuetudine  inumbra- 
tum,  imperial!  remedio  illumina- 
tum  est 


^  5.  Wherein  are  briefly  set  forth 
the  laws  formerly  in  use,  and  those 
also,  which  having  been  oversha- 
dowed by  disuse,  are  now  brought 
to  light  by  our  princely  care. 


Ex  quibus  libris  composites  sunt  Institutiones,  atque 

earum  recognition  et  confirmatio. 


^  VI.  Quas,  ex  omnibus  antiquo- 
rum  Institutionibus,  et  praecipu^  ex 
commentariis  Caii  hostri,  tam  in- 
stitutionum, quam  rerum  quotidi- 
anarum,  aliisque  multis  commen- 
tariis compositas,  cum  tres  viri  pru- 
dentes  praedicti  nobis  obtulerunt,  et 
legimus,  et  recognovimus,  et  plenis- 
simum  nostrarum  constitutionum 
robur  eis  accommodavimus. 


^  6.  The  four  books  of  Institutes 
thus  compiled  by  TVibanian,  TTieo- 
philus,  and  Dorotheus,  from  all  the 
institutions  of  the  ancient  law,  but 
chiefly  from  the  commentaries,  insti- 
tutions, and  other  writings  of  CakiSj 
being  presented  to  us,  we  read  and 
diligently  examined  their  contents; 
and,  in  testimony  of  our  approba- 
tion, we  have  now  given  them  our 
fullest  canstUutianal  authority. 


PHCKEMIUM,  6u). 


Adhortatio  ad  atudium  jurU. 


§  yn.  Suinm&  itaque  ope,  et  ala- 
cri  studio,  has  leges  nostras  acci- 
pite:  et  vosmetipsos  sic  eruditos 
ostendite,  ut  spes  vos  pulcherrima 
foveat,  toto  legitimo  opere  perfecto, 
posse  etiam  nostram  rempublicam, 
in  partibus  ejus  vobis  credendis, 
gubemari. 


^  7.  Receive  therefore  and  study 
these  our  laws  with  diligence  and 
alacrity;  and  show  yourselves  so 
competent  therein,  that  when  your 
studies  shall  be  finished,  you  may 
entertain  a  cheering  hope  of  having 
a  part  of  the  government  commit- 
ted to  your  charge. 
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TITULUS  PRIMUS. 
DE    JUSTITIA    ET    JURE. 

D.  1.      T.  1. 


Definitio  Juatitim* 

JosTiTiA  est  constans  et  perpetua  Justice  is  the  constant  and  per- 
voluntas  jus  suum  cuique  tribuen-  petual  disposition  to  render  every 
di  man  his  due. 

Definitio  jurisprudential* 

$  I.  Jurisprudentia  est  divina-  §  1.  Jurisprudence  is  the  know- 
rum  atque  humanarum  rerum  no-  ledge  of  things  divine  and  human; 
titia,  justi  atque  injusti  scientia.  the  science  of  what  is  just  and  un* 

just. 

De  juris  methodo. 

$  n.  His  igitur  generaliter  cog-        $  2.  these  definitions  being  pre- 

nitis,  et  incipientibus  nobis  expo-  mised,  we  shall  commence  our  ez- 

nere  jura  popuii  Roman!,  ita  vi-  position  of  the  Roman  Law  most 

dentur  posse  tradi  commodissim^,  convenientlj,  if  we  take  first  the 

si  prime  hevi  ac  snnplici  vii,  post  plainest  and  easiest  path,  and  then 

deinde    dJIigenti8Biai&    atque    ex-  proceed  to  treat  each  particular  widi 

actissimft    interpretatione,    singula  the  ultmost  exactness:  for,  if  at  ths 

iradantur;  alioqni,  si  statim  ab  ini-  beginning  we  overload  the  mind  oi 

tie  rudera  adhuc  et  infiimum  ani-  the  student  with  a  multitude  and 

mnm  studiosi  multitodine  ac  varie-  variety  d  topies,  we  may  cann 

tale  rerum  en^rarremms,  duormn  him  eidier  wiu)lly  to  abandon  hia 
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studies,  or  bring  him  late  to  that 
knowledge  through  great  labour 
and  diffidence,  which  he  might 
otherwise  have  acquired  earher 
with  ease  and  confidence. 


alterum,''aut  desertorem  studiorum 
efficiemus,  aut  cum  magno  labore, 
saep^  etiam  cum  diffidentia,  (quae 
plerumque  juvenes  avertit,)  serius 
ad  id  perducemus,  ad  quod,  leviore 
vi&  ductus,  fine  magno  labore  et 
fine  ulla  diffidently,  matuhus  pro- 
duct potuisset. 


Juris  praecepta. 

$  in.  Juris  prsBcepta  sunt :  ho-  ^  3.  The  precepts  of  the  law  are^ 
nest^  vivere,  alterum  non  laedere,  to  live  honestly,  to  hurt  no  one,  ta 
sumn  cuique  tribuere.  give  to  every  one  his  due. 

De  jure  publico  et  prirato. 

§  IV.  Hujus  studii  duse  sunt  <J>  4.  The  law  is  divided  into  pub- 
positiones,  publicmn  et  privatum. 
PubUcum  just  est,  quod  ad  statum 
lei  Romanse.  spectat.  Privatum  est, 
quod  ad  singulorum  ultilitatem  per- 
tinet.  Dicendum  est  igitur  de  jure 
privato,  quod  tripertitum  est :  col- 
lectum  enim  est  ex  naturalibus 
prseceptis,  aut  gentum,  aut  civili- 
bus. 


lie  and  private.  Public  law,  regards 
the  state  of  the  commonwealth:  but 
private  law,  of  which  we  shall  here 
treat,  concerns  the  interest  of  in- 
dividuals; and  is  tripartite,  being 
collected  from  natural  precepts, 
from  the  law  of  nations,  and  from 
municipal  Regulations. 


TITULUS  SECUNDUS. 

DE  JURE  NATURALI,  GENTIUM,  ET  CIVILI. 


De  jure 

Just  naturale  est,  quod  natura 
omnia  animalia  docuit:  nam  jus 
istud  non  humani  generis  proprium 
est,  sed  omnium  animalium,  quae 
in  c(b1o,  quae  in  mari,  nascuntur. 
Hinc  descendit  maris  atque  foB- 
minse  conjunctio,  quam  nos  matri- 
monium  appellamus.  Hinc  Ube- 
lorum   procreatio,  hinc   educatio. 


natural!. 

The  law  of  nature  is  a  law  not 
only  to  man,  but  likewise  to  all  other 
animals,  whp,thet  produced  on  the 
earth,  in  the  ait,  or  in  the  waters. 
From  hence  proceeds  that  conjunc- 
tion of  male  and  female,  which  we 
denon^nate  matrimony ;  hence  the 
procreation  and  education  of  chil- 
dren.   We  perceive  also,  that  other 
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Tidemus  enim,  caetera  quoque  ani-    animals  are  considered  as  having 
malia  istius  juris  peritia  censeri.  some  knowledge  of  this  law. 

Distinctio  juris  gentium  et  civilis,  a  definitione  et  etymologia. 


§  I.  Jus  autem  civile  a  jure  gen- 
tium distinguitur,  quod  omnes  po- 
puli,  qui  legibus  et  moribus  regim- 
tur,  partim  suo  proprio,  partim 
communi  omnium  hominum,  jure 
utuntur:  nam  quod  quisque  popu- 
lus  sibi  jus  constituit,  id  ipsius  pro- 
prium  civitatis  est,  vocaturque  jus 
civile,  quasi  jus  proprium  ipsius 
civitatis.  Quod  vero  naturalis  ratio 
inter  omnes  homines  constituit,  id 
apud  omnes  gentes  peraeque  custo- 
ditur,  vocaturque  jus  gentium,  quasi 
duo  jure  omnes  gentes  utantur :  et 
populus  itaqueRomanus,  partim  suo 
proprio,  partim  communi  onmium 
hominum,  jureutitur.  Qusb  singula 
quaUa  sint,  suis  locis  proponemus. 


^  1.  Civil  law  is  distinguished 
from  the  law  of  nations,  because 
every  community  governed  by  laws, 
uses  partly  its  own  and  partly  the 
laws  whicJi  are  common  to  all  man- 
kind. That  law,  which  a  people  en- 
acts for  its  own  government  is  called 
the  civil  law  of  that  people.  But 
that  law,  which  natural  reason  ap- 
points for  all  mankind,  is  called  the 
law  of  nations,  because  all  nations 
make  use  of  it  The  people  of  It(nne 
are  governed  partly  by  their  own 
laws,  and  partly  by  the  laws,  which 
are  common  to  all  men.  Of  these 
we  shall  treat  separately  in  their 
proper  places. 


Ab  appellatione  et  effectibus. 


^  II.  Sed  jus  quidem  civile  ex 
unaqu&quecivitateappellatur,  veluti 
Atheniensium:  nam,  si  quis  velit 
Solonis  vel  Draconis  leges  appellare 
jus  civile  Atheniensium,  non  erra- 
verit  Sic  enim  et  jus,  quo  Romanus 
populus  utitur,  jus  civile  Romano- 
rum  appellamus,  vel  jus  Quiritiun 
quo Quirites utuntur:  Romanienim 
aRomulo,  Quirites  a  duirino,  ap- 
pellantur.  Sed,quotiesnonaddimus 
nomen  cujus  sit  civitatis,  nostrum 
jussignificamus:  sicuti  cumpoetam 
dicimus,  nee  addimus  nomen,  sub- 
auditus  apud  Grsecos  egregius  Ho- 
merus,  apud  nos  Virgilius.  Jus 
autem  gentium  omni  humane  generi 
commune  est:  nam,  usuexigente  et 


§  2.  CivU  laws  take  their  denom- 
ination from  that  city,  in  which 
they  are  established:  it  would  not 
therefore  be  erroneous  to  call  the  laws 
of  Solon  or  Draco  the  civil  laws  of 
Athens:  and  thus  the  law,  which 
the  Roman  people  make  use  of,  is 
styled  the  civil  law  of  the  Romans^ 
or  of  the  Quirites;  for  the  Romans 
are  also  called  Quirites  from  Qutrir- 
nus.  Whenever  we  mention  the 
words  civil  law,  without  addition, 
we  emphatically  denoteour  own law^ 
thus  the  Greeks,  when  they  say  the 
poet,  mean  Homer,  and  the  Romans 
Virgil.  The  law  of  nations  is  com- 
mon to  all  mankind  and  all  nations 
have  enacted  some  laws,  asoccasion 
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humanis  necessitatibus,  gentes  hu- 
manse  jura  qu  dam  sibi  constitue- 
runt:  bella  etenimorta  sunt,  etcap- 
tivitates  secute,  et  servitutes,  qus 
sunt  natural!  juri  contrarise:  jure 
enim  natural!  omnes  homines  ab  ini- 
tio liberi  nascebantur:  et  ex  hoc 
jure  gentium,  omnes  peni  contractus 
introducti  sunt,  ut  emptio  et  vend!- 
tio,  locatio  et  conductio,  socictas, 
depositum,  mutuum,  et  alii  innu- 
merabiles. 


and  necessity  required:  for  wars  a- 
rose  and  the  consequences  were  cap- 
tivity and  servitude;  both  which  are 
contrary  to  the  law  of  nature;  for 
by  that  law,  all  men  are  bom  free. 
But  almost  all  contracts  were  at 
first  introduced  by  the  law  of  na- 
tions; as  for  instance,  buying,  sell- 
ing, letting,  hireing,  partnership,  a 
deposit,  a  loan  and  others  without 
number. 


Divisio  juris  in  scriptum  et  non   scriptuni;    et  subdivisio 

juris  scripti. 


$  ni.  Constat  autem  jus  no»- 
tram,  quo  utimur,  aut  scripto,  aut 
sine  scripto:  ut  apud  Grsecos.  T*»y 

Scriptum  autem  jus,  est,  lex,  plebis- 
citum,  senatus-consultum,  princi- 
pum  placita,  magistratuum  edicta, 
responsa  prudentum. 


^  3.  The  Raman  law  is  divided, 
Hke  the  Cfrecian,  into  written  and 
unwritten.  The  written,  consists  of 
the  plebiscites,  the  decrees  of  the  se- 
nate, ordinances  of  princes,  the  e- 
dicts  of  magistrates,  and  the  answers 
of  the  sages  of  the  law. 


De  lege  et  plebiscite. 


$  TV.  Lex  est,  quod  populus  Ro- 
manus,  senatorio  magistratu  inter- 
rogante,  (veluti  consule,)  constitue- 
bat  Plebiscitum  est,  quod  plebs, 
plebeio  magistratu  interrogante  (ve- 
luti tribuno,)  constituebat  Plebs 
autem  a  populo  eo  differt,  quo  spe- 
cies a  genere;  nam  appellatione  po- 
puli  imiversi  cives  significantur, 
connumeratis  etiam  patriciis  et  se- 
natoribus,  Plebis  autem,  appella- 
tione, sine  patriciis  et  senatoribus, 
csBteri  cives  significantur.  Sed  et 
plebiscita,  lege  Horteusia  lata,  non 
minus  valere,  quam  leges,  cceperunt 


^  4.  A  law  is  what  the  Roman 
people  enact  at  the  request  of  a  sena- 
torial magistrate;  as  a  consul.  A 
plebiscite  is  what  the  commonalty 
enact,  when  requestedby  a  plebeian 
magistrate,  as  a  tribune.  The  word 
commonalty  differs  from  people  as  a 
species  from  its  genus ;  for  all  the 
citizens,  including  patricians  and  se- 
nators, are  comprehended  under  the 
term  people.  The  term  commonalty, 
includes  all  the  citizens,  except  patri- 
cians and  senators.  The  plebiscites, 
by  the  Hartensian  law,  began  to  have 
the  same  fcnrce  as  the  laws  them-* 
selves. 


•  * 


•  * 


1.  *     1       *       ••      *"    • 


]>0  peOft(ll8««QB9llUo« 


^  V.  Senatu&^oBsultum  est,  quod 
aeniittts jubet  atque  constuuit :  nam^ 
cum  auctus  esset  populus  Rcunaniui 
in  eum  modum,  nt  difficile  esset^  m 
imiim  emn  oonrocari  kgis  saocieiir 
dsB  caii8&,  asqmnn  Tmio  est^  wsMt 
torn  Tica  populi  oonauli 


$  &  A  senatoxial  decree  is  what 
the  senate  coaaxiand&aad  ^poioU: 
for,  wheu  the  peof^dof  Home  b^ 
came  ea  iocieased  that  it  waa  diffir 
cult  to  aasemble  theia  fee  tfaeenac^ 
mg  c^  law%  it  seemed  rigbty  that  tlie 
aeDate  sbsHiId  Wcoawtted  iwtead 
e£  the  peepkw 


De  cQiistitutioae. 


^  Vl.  Sed  ct,  quod  principi  pla- 
cuit,  legis  habet  vigorem :  cum  lege 
regia,  quae  de  ejus  imperio  lata  est, 
populus  ei,  et  in  eum,  <»BDe*  i«p»> 
hum  suum  et  potestatem  eoncedat 
Quodcunqae  erga  iatpeiatoc  per 
^istolam  coBBtituit,  Tel  cogiU)6cens 
deerevit,  vel  edicto  pnecepit,.  legem 
esse  constat.  Hiec  vuiit^  qun  consti- 
tutiones  appellantur.  Plan^  ex  his 
qu»dam  sunt  personales,;  qua  naa 
ad  ezemplum  trahuntur,  quoniam 
non  hoc  piinceps  vult :  nam  quod 
aficm  ob  meritnm  indulsit,  yet  si 
quam  poenam  irrogavit,  mel  si  cui 
sine  exemplo  subvenit,  personam 
non  transf;ieditur.  AH»  autem, 
com  generales  sint,  oinnes  proctd- 
dabio  tenent        \ 


$  &  Ite  0Bdknw»  ef  tkepoBdS 
hath  also  the  fooceef  a  lair;  fior  Ite 
people  by  the  lex  regia,  make  a  con- 
cession tOihim  of  their  whole  power. 
Therefore  whatever  the  emperor  or- 
dains by  resc£q>t^  decree,,  or  edicts  is 
law.  Such  acta  are  called  constitu- 
tioDB.  Of  these,  some  are  persenal, 
and  are  not  to  be  drawn  into  prece- 
dent ;  for,  if  the  prince  hath  indulg- 
ed any  man  en  account  of  his  merit, 
or  inflicted  any  extraordinary  pun- 
ishment on  a  eiiminal,  or  granted 
some  miprecedented  assistancei 
these*  acts  eotteBtd  not  beyoml  the 
indiTidual.  But  otber  cecuititiitiQQS 
being  generaT,  i3nddcA>tedfy  bind 
alL 


De  jure  hmuirwM. 

^  Vn.  Prsetorum  quoque  edic-        $  T.   The  edicts  of  the  pnsetors 


ta  non  modicam  obtinent  juris 
auctoritateuL  Hoc  etiam  jus  ho- 
norarium soltmua  appellarer :  quod,, 
qui  honores  gerunt,  (id  est  magis- 
tratus,)  auctoritatem  huic  juri  de- 
demnt  Proponebant  et  sdites 
cnrules  edictum  de  quibusdam  cau- 
sis ;  quod  et  ipsum  jurtr  honorarii 

portio  est. 

2 


are  also  of  great  authority.  These 
edicts  are  called  the  honorary  Deiw, 
because  the  magiatrates  who  bear 
honors  in  the  state,  have  given  them 
their  sanction.  The  cnrule  eediles 
afeo,  upon  certain  occasvons,  pub- 
Kshed  tbeir  edicts,  which  became*  a 
part  of  ihejns  hofiorarmm. 
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De  responsis 

$  Yin.  Responsa  prudentum 
sunt  sententisB  et  opiniones  eorum, 
quibus  peimissum  erat  de  jure  res- 
pondere:  nam.  antiquitiis  constitu- 
tum  erat,  ut  essent,  qui  jura  public^ 
interpretarentur,  quibus  a  Csesare 
jus  respondendi  datum  est,  qui  ju- 
ris-consulti  appellabantur :  quorum 
omnium  sententis  et  opiniones  earn 
auctoritatem  tenebant,  ut  judici  re- 
cedere  a  responsis  eorum  non  li- 
oeret,  ut  est  constitutnm. 


prudentum. 

$  8.  The  answers  of  the  lawyers 
are  the  opinions  of  persons  arthor- 
ised  to  give  answers  on  matters  of 
law.  For  antiently,  puWic  Inter- 
preters of  the  law  were  Ucenced  by 
the  emperors  and  were  called  ^'tim- 
consuUi;  and  their  opinions  ob- 
tained so  great  an  authority,  that  it 
was  not  in  the  power  of  a  judge  to 
recede  from  them. 


De  jure  non  scripto. 


$  IX.  Sine  scripto  jus  venit, 
quod  usus  approbavit ;  namdiutur- 
ni  mores,  consensu  utentium  com- 
probati,  legem  imitantur. 


^  9.  The  unwritten  law  is  that, 
which  usage  has  approved :  for  dai- 
ly customs,  established  by  the  con- 
sent of  those  who  use  them,  put  on 
the  character  of  law. 


Ratio  superioris  divisionis. 


$  X.  Et  non  ineleganter  in  duas 
species  jus  civile  distributum  esse 
videtur ;  nam  origo  ejus  ab  institu- 
tis  duarum  civitatum,  Athenarum 
scilicet  et  Lacedaemoniorum,  flux- 
isse  videtur.  In  his  enim  civi- 
tatibus,  ita  agi  soUtum  erat,  ut 
LacedsBmonii  quidem  ea,  quae  pro 
legibus  observabant,m  emoris  man- 
darent :  Athenienses  verd  ea,  quse 
in  legibus  scripta  comprehendis- 
sent,  custodirent 


^  10.  Nor  is  it  an  inelegant  divi- 
sion of  the  law,  into  written  and 
unwritten :  which  seems  to  have 
taken  rise  from  the  peculiar  customs 
of  the  Athenians  and  Lacedemofir 
ians.  For  iheLacodemonianstrustr 
ed  chiefly  to  memory,  for  the  pres- 
ervation of  their  laws;  but  the 
laws  of  the  Athenians  were  com- 
mitted to  writing. 


Divisio  juris  in  inimutabile  et  mutabile. 

$  XI.  Sed  naturalia  quidem  jura,      f>  11.  The  laws  of  nature,  observed 

by  all  nations,  inasmuch  as  they  are 
the  appointment  of  divine  provi- 
dence, remain  fixed  and  immutable. 
But  the  laws,  which  every  city  has 


qu»  apud  omnes  gentes  peraeque 
observantur,  divina  quadam  provi- 
dentii  constituta,  semper  firma  at- 
que  imniutabiha  permanent    Ea 
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vero,  quae  ipsa  sibi  quseque  civitas 
constituit,  saepe  mutari  solent,  vel 
tacito  consensu  populi,  vel  ali&  pos- 
tea  lege  latd. 


enacted  for  itself,  suffer  frequent 
changes,  either  by  tacit  consent  of 
the  people,  or  by  some  subsequent 
la^w. 


De  objectis  juris. 


$  Xn.  Omne  autem  jus,  quo 
utimur,  vel  ad  personas  pertinet, 
Tel  ad  res,  vel  ad  actiones.  Et 
prius  de  personis  videamus :  nam 
pariimest  jus  nosse,  si  personas, 
quarum  causd  constitutum  est,  ig- 
norentur. 


$  12.  All  laws,  relate  to  persons, 
things,  or  actions.  First  then  of  per- 
sons ;  for  it  would  be  of  little  pur- 
pose to  study  the  law,  while  ignor- 
ant of  persons,  for  whose  sake  the 
law  was  constituted. 


<    ^Mfc     » 


TITULUS  TERTIUS. 

DE  JURE  PERSONARDM. 
D.  1.  T.  6. 

Prima  divisio  personarum. 


SUMMA  itaque  divisio  de  jure 
personarum  haBC  est :  quod  omnes 
homines  aut  Uberi  sunt,  aut  send. 


The  first  general  division  of  per- 
sons, in  respect  to  their  rights,  is 
idto  freemen  apd  slaves. 


Definitio  libertatia. 


$  I.  Et  libertas  quidem  (ex  qu& 
^tiam  liberi  vocantur)  est  naturahs 
facultas  ejus,  quod  cuique  fisu^ere  li- 
bet,  nisi  quid  vi  aut  jure  prohibe- 


tur. 


$   1.  Freedom,  from  which  we 
are  denominated  free,  is  the  natu- 
ral power  of  acting  as  we  please, 
unless  prevented  by  force,  or  by  the* 
law. 


Definitio  senritutis 

$  n.  S^rvitus  autem  est  consti-  $  2.  Slavery,  is  when  one  man  is 

tutio  juris  gentium,  qu&  quis  do-  subjected  to  the  dominion  of  anoth- 

minio  aUeno  contra  natuiam  sub-*  er,  according  to  the  law  of  nations, 

jicitur.  lhou{^  contrary  to  natural  right 


1ft 
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S^rri  et  aaaneipii  etytnotogia. 


$  m.  Servi  autem  ex  eo  appd* 
lati  sunt,  quod  imperatores  capti- 
vos  vendeTe,  ac  per  hoc  aervare, 
nee  occidere  sdent;  qui  etiam 
Bmncqpia  dioti  sunt;  eo,  quod  ab 
luMitiiMis  mmxa  capbtttur. 


^  3.  Slaves  axe  denominated  servij 
from  the  practice  of  our  generals 
to  sell  their  captives,  and  thus  pre- 
serve, {servare)  and  not  slay  them. 
Slaves  are  also  called  mancipia  in 
IbaX  they  are  taken  from  the  enemy 
by  hand  (manucapii.) 


modis  servi  constituuntur* 


$  IV.  Servi  autem  aut  nascun- 
tur,  aut  fiunt  Nascuntur  ex  aacil- 
lis  nostris :  fiunt  aut  jure  gentium, 
id  est,  ex  captivitate ;  aut  jure  ci- 
vili,  cum  lib^  homo,  major  viginti 
annis,  ad  pretium  partici|>andum 
sese  vemmdari  passus  est 


§  4.  Slaves  are  bom  such,  or  be- 
come so.  They  are  bom  such  of 
bond-women :  they  become  so  either 
by  the  law  of  nations,  that  is,  by 
captivity ;  or  by  the  civil  law ;  as 
when  a  free  person,  above  the  age  of 
twenty,  sufiers  himself  to  be  sold, 
ibr  the  sake  of  sharing  the  price 
given  for  him. 


De  liberorum  et  servorum  divisione. 


^  V.  In  servorctm  conditione 
nulla  est  differentia ;  in  liberis  au- 
tem mult» :  aut  enim  sunt  ingenui, 
aut  libertini. 


$  6.  In  the  condition  of  slaves 
there  is  no  diversity;  but  among 
free  persons,  there  are  many;  thus, 
some  are  ingenui,  or  Freemen; 
others  libertini  or  Freed  Men. 


TITULUS  QTJARTUS. 

E^  INGENDIS. 
O.  vii.    T.    14. 

De  ingtnxn  defitiitrone. 

BJGBlttJUS  oit  is,  qui  statim,        A  Freemm  is  one  who  is  bom 


ut  mftn  est,  tiber  est;  eirve  ex 
dnobus  ingemas  matrimonii  editias 
mty  tive  esc  bbortimis  duobiM,  sive 
ex  altero  libertino,  et  altero  ingenue. 


nee,  by  being  bom  in  mcctrimony, 
of  panents,  who  are  both  free,  or 
both  freed ;  or  of  parents,  one  ftee, 
the  other  freed.    But  one  bom  of  a 
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Sed  et,  si  quifi  ex  matte  nascitor  li- 
bera patre  yerd  serro,  ing^mtis 
nihilominns  nascitus:  quemadmo- 
dmu,  qui  ex  matre  libera  et  incerto 
patre  natusest :  quoniam  vulgo  coa- 
ceptus  est  Safficit  autem,  liberam 
fiiisse  matrem  eo  tempore,  quo  na^ 
8citur,  licet  ancilla  couseperit:  et, 
h  contrario,  si  libera  concepenrit, 
deinde  ancilla  facta  pariat,  placuit 
eum,  qui  nascitur,  liberum  nasci : 
quia  non  debet  calamitas  matris  ei 
nocere,  qui  in  ventre  est  Ex  his 
illud  quaesitum  est,  si  ancilla  preeg- 
nans  manumissa  sit,  deinde  ancilla 
postea  facta  pei)ererit,  liberam  an 
serram  pariat  ?  Et  Martianus  pro- 
bat,  liberam  nasci :  sufficit  enim  ei, 
qui  in  utero  est,  liberam  matrem 
yel  medio  tempore  habuisse,  nt  li- 
ber nascatur;  quod  et  Termn  est 


fiw  mother,  abbo*  the  &ther  be  a 
slare,  or  tmknown,  is  free:  not- 
withstanding he  was  conceiTed  dis- 
creditably. And  if  the  mother  is 
free  at  the  time  of  the  birth,  al- 
though a  bond- woman  when  she 
conceired,  the  infant  will  be  free. 
Also  if  a  woman,  free  at  concep- 
tion, becomes  a  slave  and  is  deliv- 
ered, her  child,  is  nevertheless  free 
born  ]  for  the  misfortune  of  the 
mother  ought  not  to  prejudice  her 
unborn  infant.  It  has  been  a  ques- 
tion, whether  the  child  of  a  woman, 
who  is  made  free  during  pregnancy, 
but  becomes  bond  before  delivery, 
would  be  free  bom  1  Martianus 
proves  the  affirmative ;  for  he  deems 
it  sufficient  to  the  unborn  child  if 
the  mother  hath  been  free  at  any 
time  between  conception  and  deliv- 
ery ;  and  this  is  trae. 


De  erronaa  ingenui  maaumissione. 


$  I.  Cum  autem  ingenuus  ali- 
quis  natus  sit,  non  officit  ei,  in  ser- 
vitute  fuisse,  et  postea  mannmis 
sum  esse:  ss&pissim^  enim  consti- 
tutum  est,  natalibus  non  officere 
manumissionem. 


$  I.  It  will  not  injure  a  man 
bom  free  to  have  been  in  servitude, 
and  afterwards  manumitted :  for  it 
hath  been  often  settled  that  manu- 
mission shall  not  prejudice  free 
birth. 


>«  ** 


TITULUS    QUINTUS, 

DE  UBERTINIS. 


D^nitio  et  origo  libertinornm  et  manumissionis. 


LIBERTINI  sunt,  qui  ex  justa 
servitute  manumissi  sunt  Manu- 
missio  autem  est  de  manu  daiio: 


Freed  men  are  those,  who  have 
been  manumitted  from  just  servi- 
tude.    Manumission,    fnanu^Jatio^ 
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quamdiu,  aliquis  in  servitute  est, 
manui  et  potestati  suppositus  est : 
et  manumissus  liberatur  k  domini 
potestate :  quae  res  a  jure  gentium 
originem  sumpsit ;  utpote  cum  jure 
naturali  omnes  liberi  nascerentur ; 
nee  esset  nota  manumissio,  cum 
servitus  esset  incognita.  Sed,  post- 
quam  jure  gentium  servitus  inge- 
nuitatem  invasit,  secutum  est  bene- 
ficium  manumissionis :  et,  cum  uno 
communi  nomine  onmes  homines 
appellarentur,  jure  gentium  tria 
hominiun  genera  esse  coBperunt : 
liberi ;  et  his  contrarium,  servi ;  et 
tertium  genus,  Ubertini ;  qui  desie- 
rant  esse  servi. 


impUes  the  giving  of  Uberty;  for 
whoever  is  in  servitude,  is  subject 
to  the  hand  and  power  of  another ; 
but  whoever  is  manumitted,  is  free 
from  both. 

Maniunissicm  took  its  rise  from 
the  law  of  nations ;  for  all  men  by 
the  law  of  nature  are  bom  free ; 
nor  was  manumission  heard  of 
while  servitude  was  unknown. 
But  when  servitude,  under  sanction 
of  the  law  of  nations,  invaded  lib- 
erty, the  benefit  of  manumission  be- 
came then  a  consequence.  For  all 
men  at  first  were  denominated  by 
one  common  appellation,  'till,  by 
the  law  of  nations,  they  began  to 
be  divided  into  three  classes,  viz. 
into  liberi,  or  freemen,  servi,  or 
slaves,  and  libertinij  fireed-men  who 
have  ceased  to  be  slaves. 


Ctuibus  modis  manumittatur. 


$  I.  Multis  autem  modis  manu- 
missio  procedit :  aut  enim  ex  sacris 
constitutionibus  in  sacrosanctis  ec- 
clesiis,  aut  vindict&,  aut  inter  ami- 
cos,  aut  per  epistolam,  aut  per  tes- 
tamentum,  aut  per  aliam  quamlibet 
ultiman  volimtatem.  Sed  et  aliis 
multis  modis  hbertas  servo  compe- 
tere  potest,  qui  tam  ex  verteribus, 
quam  ex  nostris  constitutionibus, 
introducti  sunt 


§  1.  Manumission  is  effected  by 
various  ways ;  either  in  the  face  of 
the  church,  according  to  the  impe- 
rial constitutions,  or  by  the  vindvo- 
ta,  or  in  the  presence  of  friends,  or 
by  letter, '  or  by  testament,  or  by 
any  other  last  will.  Liberty  may 
also  be  conferred  upon  a  slave  by 
diverse  other  methods,  some  of 
which  were  introduced  by  former 
laws,  and  others  by  our  own. 


Ubi  et  quando  manumitti  potest. 


$  n.  Servi  veroi  dominis  sem- 
permanumitti  solent,  adeo  ut  vel 
in  transitu  manumittantur ;  veluti 
cum  praetor,  aut  prsoses,  aut  pro- 
consul, in  balneum,  vel  in  thea- 
trum  cunt 


$  2.  Slaves  may  be  manumitted 
by  their  masters  at  any  time ;  even 
on  the  way,  as  while  the  pr»tor, 
the  governor  of  a  province,  or  the 
proconsul  is  going  to  the  bath,  or 
to  the  theatre. 


UB.  1.    TIT.  V. 


15 


De  libertinorum  divisione  sublata. 


$  m.  Libertinonim  autem  status 
tripertitus  antea  fuerat :  nam,  qui 
manumittebantur,  modo  majorem 
etjustam  libertatem  consequeban- 
tur,  et  fiebant  cives  Roman! ;  modo 
minoTem,  et  Latini  ex  lege  Junia 
Norbana  fiebant;  modo  inferiorem, 
et  fiebant  ex  lege  .£lia  Sentia  Dedi- 
titii :  sed  quoniam  Dedititiorum 
quidem  pessima  conditio,  jam  ex 
multis  temporibus  in  desuetudinem 
abierat;  Latinorum  vero  nomen 
non  firequentabatur ;  ideoque  nostra 
pietas,  omnia  augere  et  in  meliorem 
statum  reducere  desiderans,  dua* 
bus  constitutionibus  hoc  emendavit, 
et  in  pristinum  statmn  reduxit: 
quia  et  k  primis  urbis  RomsD  cuna- 
bulis  una  atque  simplex  libertas 
competebat,  id  est,  eadem,  quam, 
habebat  manumissor  ,*  nisi  quod, 
scilicet,  libertinus  sit,  qui  manumits 
titur,  licet  manumissor  ingenuus  sit ; 
et  Dedititios  quidem  per  constituti- 
onem  nostram  expulimus,  quam 
promulgavimus  inter  nostras  decis- 
iones;  per  quas,  suggerente  nobis 
Triboniano  viro  excelso  qusestore 
nostro,  antiqui  juris  altercationes 
placavimus.  Latinos  autem  Juni- 
anos,  et  onmem,  qu»  circa  eos 
fuerat,  observantiam,  alia  constitu- 
tione,  per  ejusdem  qusestores  sug- 
gestionem,  correximus,  qu89  inter 
imperiales  radiat  sanctiones  ;  et 
omnes  libertos,  (nullo,  nee  setatis 
manumissi,  nee  domini  manumit- 
tentis,  nee  in  manumissionis  modo, 
discrimine  habito,  sicuti  antea  ob- 
servabatur,)  civitate  Romani  de- 


^  3.  Freedmen  were  formerly 
distinguished  by  a  threefold  divis- 
ion. Those,  who  were  manumitted, 
sometimes  obtained  the  greater  lib- 
erty, and  became  Raman  citizens ; 
sometimes  only  the  lesser,  and  be- 
came Latins,  under  the  law  Junia 
Norbana;  and  sometimes  only  the 
inferior  liberty,  and  became  Ded- 
itUU,  by  the  law  ^lia  Sentia.  But, 
the  condition  of  the  Deditiiii  differ- 
ing but  Uttle  from  slavery,  has  been 
long  disused ;  neither  has  the  name 
of  Latins  been  frequent.  Our  piety 
therefore,  leading  us  to  reduce  all 
things  into  a  better  state,  we  have 
amended  our  laws  by  two  constitu- 
tions, and  re-established  the  antient 
usage ;  for  antiently  liberty  was 
simple  and  undivided ;  that  is,  it 
was  conferred  upon  the  slave,  as 
his  manumittor  possessed  it;  ad- 
mitting this  single  difference,  that 
the  person  manmnitted  became  only 
a  Freedman,  although  his  manu- 
mittor was  a  Freeman. 

We  have  aboUshed  the  Dedititii 
by  a  constitution  published  among 
our  decisions,  by  which,  at  the  in- 
stance of  Triionianj  our  Quaestor, 
we  have  suppressed  all  disputes 
concerning  the  antient  law.  We 
have  also,  at  his  suggestion,  altered 
the  condition  of  the  Latins  and 
corrected  the  laws,  which  related  to 
them,  by  another  constitution,  con- 
spicuous among  the  imperial  sanc- 
tions ;  and  we  have  made  all  the 
freed-men  in  general  citizens  of 
Rome^  regarding  neither  the  age  of 
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coravimus,  multis  modis  additis, 
per  quos  possit  libertas  servis  cum 
civitate  Romana,  qii»  sola  est  in 
pmssnti,  prtestarL 


the  manumitted,  nor  of  the  man- 
umittor,  nor  the  antient  forms  of 
manumission.  We  have  also  intro- 
duced many  new  methods,  by 
which  slaves  may  become  Bomam 
citizens ;  the  (mly  Uberty  that  e»a 
now  he  eonferrad. 


TITULUS  SEXTUS, 

QUI  ET  EI  QUIBUS  CACSISi  MANUMITTERB 

NONPOSSUNT. 
D.  xl.  T.  9.    O.  viLT.  11. 


Prius  eaput  legis  Mlim,  de  manumittente  in  fraudem  credi- 

torum. 


NON  tamen  cuicunqne  volenti 
manumittere  Uoet :  nam  is,  qui  in 
fraudem  creditorum  manumittit,  ni- 
hil agit :  quia  lex  JEHa  Sentia  im- 
pedit  libertatenL 


Evea^  masler  may  not  manumit 
of  will :  for  if  done  with  intent  t© 
defraud  his  creditoEs,  it  is  void. 
The  law  JSMa  Smtia  reslratfung 

thishberty. 


De  servo  iastituto  cum  Ubertateb 


$  I.  Licet  autem  domino,  qui  sol- 
vendo  non  est,  in  testamento  ser- 
vum  suum  cum  Ubertate  haeredem 
instituere,  ut  Uber  fiat,  hseresque  ei 
solus  et  necessarius,  si  modo  ei  ne- 
mo alius,  ex  eo  testamento,  hseres 
extiterit :  aut  quia  nemo  h»res  scrip- 
tus  sit,  aut  quia  is,  qui  scriptus  est, 
qu&libet  ex  caus&  haeres  ei  non  exti- 
terit Idque  e&dem  lege  ^lia  Sentia 
provisum  est,  et  rect^.  Valdfe  enim 
prospiciendum  erat,  ut  egentes  ho- 
mines, quibus  alius  hnres  extiturus 
non  esset,  vel  servum  suum  neces- 
sarium  hseredem  haberent,  qui  sa- 
tisfacturus  esset  creditoribus :  aut, 


^  1.  A  master,  who  is  msolvent, 
may  appoint  a  slave  to  be  his  heir 
with  liberty,  that  thus  the  slave  may 
obtain  his  freedom,  and  become  the 
only  and  necessary  heir  of  the  testa- 
tor, provided  no  other  person  is  also 
heir  by  the  same  testament ;  and  this 
may  happen,  either  because  no  other 
person  was  institutedheiror  because 
the  person,  so  instituted,  is  unwilling 
to  act.  This  privilege  of  masters  was 
for  wise  reasons  established  by  the 

law  J?/ia  Sentia :  forit  became  nee- 

• 

essary  to  provide,  that  indigent  men, 
to  whom  noipan  wouldbe  a  volunta- 
ry heir,  mig^thaveaslaveforaneces- 
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hoc  eo  non  faciente,  creditores  res 
haereditarias  servi  nomine  vendant 
ne  injuria  defimctus  afficiatur. 


sary  heir  to  satisfy  creditors  ;  or 
that  the  creditors  should  sell  the  he- 
reditary effects  in  the  name  of  the 
slave,  lest  the  deceased  should  suflFer 
ignominy. 


De  servo  instituto  sine  libertate. 


$  n.  Idemque  juris  est,  etsi 
sine  libertate  servus  haeres  institu- 
tus  est ;  quod  nostra  constitutio  non 
solum  in  domino,  qui  solvendo  non 
est,  sed  generaliter  constituit,  nova 
humanitatis  ratione  ;  ut  ex  ipsS. 
scriptural  institutionis  etiam  libertas 
ei  competere  videatur:  cum  non 
sit  verisimile,  etrni,  quem  h»redem 
sibi  elegit,  si  praetermiserit  hber- 
tatis  dationem,  servum  remanere 
voluisse,  et  neminem  sibi  hseredem 
fore- 


^  2.  A  slave  also  becomes  free  by 
being  instituted  an  heir,  although 
his  freedom  be  not  mentioned :  for 
our  constitution  respects  not  only  the 
insolvent  master,  but,  by  anew  act 
of  humanity,  it  extends  generally ; 
so  that  the  institution  of  an  heir,  im- 
plies the  grant  of  liberty.  For  it 
is  highly  improbable,  that  a  testator, 
although  he  has  omitted  to  mention 
liberty  in  his  will,  could  mean  that 
the  person  instituted,  should  remain 
a  slave,  and  himself  be  destitute  of 
an  heir. 


Quid  sit  in  fraiidem  creditorum  manumittere. 


^  III.  In  fraudem  autem  credi- 
torum manumittere  videtur,  qui  vel 
jam  eo  tempore,  quo  manumittit, 
solvendo  non  est ;  .vel  qui,  datis  li- 
bertatibus,  desiturus  est  solvendo 
esse.  PrevaTuisse  tamen  videtur, 
nisi  animum  quoque  fraudandi 
manumissor  habuerit,  non  impediri 
hbertatum,  quamvis  bona  ejus  cre- 
ditoribus  non  sufficiant :  saepeenim 
de  facultatibus  suis  amplii^,  ^uam 
in  his  est,  sperant  homines.  Itaque 
tunc  inteUigimus  impediri  Uberta- 
tem,  cum  utroque  modo  fraudantur 
creditores ;  id  est,  et  consiho  manu- 
mittentis,  et  ipsa  re ;  eo  quod  bona 
ejus  non  sunt  suffectura  creditori- 
bus. 

3 


^  3.  Manumission  is  in  fraud  of 
creditors,  if  the  master  is  insolvent, 
when  he  manumits,  or  become  so  by 
manmnitting.  It  is  however  the  pre- 
vailing opinion,  that  Uberty,  when 
granted,  is  not  impeached,  unless  the 
manumittor  meant  to  defraud,  al- 
though his  goods  are  insufficient  for 
the  payment  of  his  creditors;  for 
men  frequently  hope  better,  than 
their  circiunstances  really  are.  We 
therefore  understand  liberty  to  be 
then  only  impeded,  when  creditors 
are  doubly  defrauded :  by  the  inten- 
tion of  the  manumittor,  and  in  re- 
ality. 


18 


UB.  L    TIT.  VI. 


Alteru'"^  caput  legis  ^lise  Sentise  de  minore  viginti  annis. 

$  IV.  Eadem  lege  iElia  Sentia, 
domino  minori  viginti  annis  non 
alitur  manumittere  premittitur, 
quam  si  vindicta  apud  consilium, 
justa  causa  manumissionis  appro- 
bata,  fueiint  manumissi. 


^  4  By  the  same  law  jElia  Sefi^ 
tia,  a  master,  under  the  age  of  twen- 
ty years,  cannot  manumit,  unless  for 
some  good  reason,  to  be  approved 
by  a  council ;  and  then  by  the  vm- 
dicta. 


Quae  sunt  justse  causae  manumissionis. 


^  V.  Justse  autem  causae  manu- 
missionis simt ;  veluti  si  quis  pat- 
jrem  aut  matrem,  filimn  filiamve, 
aut  fratres,  sororesve  naturales,  aut 
psedagogum,  aut  nutricem,  autedu- 
catorem,  aut  alunmum  alunmamve, 
aut  coUectaneum  manumittat ;  aut 
senrum,  prociuatoris  habendi  gra- 
tia ;  aut  ancillam,  matrimonii  ha- 
bendi causa ;  diun  tamem  infra  sex 
menses  in  uxcrem  ducatur,  nisi 
justa  causa  impediat  :  et  servns, 
qui  manumittitur,  procuratoris  ha- 
bendi gratid,  non  minor  decem  et 
septem  annis  manumittatur. 


^  5.  Just  reasons  for  manumis- 
sion, are  that  the  person  to  be  manu- 
mitted is  father  or  mother  to  the  mar 
numittor,  his  son  or  daughter,  his 
brother  or  sister,  his  preceptor,  his 
nurse,  his  foster  child,  or  his  foster 
brother  ;  or  to  constitute  him  his 
proctor ;  or  liis  b<»id-woman,  with 
an  intent  to  marry  her,  provided  the 
marriage  is  performed  within  six 
months.  But  a  slave  who  is  to  be 
constituted  proctor,  cannot  be  manu- 
mitted for  that  purpose,  if  under  se- 
venteen. 


De  causa  seroel  probata. 

§  VI.  Semel  autem  causa  ap-  ^  6.  A  reason  once  admitted  in 
probata,  sive  vera  sit,  sive  falsa,  favor  of  liberty,  be  it  true  or  false, 
non  retractatur.  cannot  be  recalled. 

Abrogatio  posterioris  capitis  legis  M\m  Sentise. 


$  VII.  Cum  ergo  certus  modus 
manmnittendi  minoribus  viginti  an- 
nis dominis  per  legem  iEUam  Sen- 
tiamconstitutusesset,  eveniebat,  ut, 
qui  quatuordecem  annos  expleverat, 
licet  testamentum  facere,  et  in  eo 
sibi  haeredem  instituere,  legataque 
relinquere,  posset,  tamen,  si  adhuc 
minor  esset  viginti  annis,  liberta- 
tem  servo  dare  non  posset ;  quod 
non  erat  ferendmn :  nam,  cui  toto- 


$  7.  When  certain  bounds  were 
prescribed  by  the  law^Zta  Sentia  to 
all  minors  under  twenty,  with  regard 
tomaniunission,  it  was  observed  that 
any  person  who  hadcompleted  four- 
teen years,  might  make  atestament, 
institute  an  heir,  and  bequeath  lega- 
cies, and  yet  that  no  person,  under 
twenty,  could  confer  Uberty;  which 
was  not  longer  to  be  tolerated :  for 
can  any  just  cause  be  assigned,  why 
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mm  suorum  bonorum  in  testamen- 
to  dispositio  data  erat,  quare  non 
similiter  ei,  quemadmodum  alias 
res,  ita  et  de  servis  suis  in  ultima 
Yolmitate  disponere,  quemadmo- 
dmn  voluerit,  permittimus,  ut  et  li- 
bertatem  eis  possit  praBStare?  Sed 
cmn  libertas  inasstimabilis  res  sit, 
et  propter  hoc  antevigesimmn  seta- 
tis  annmn  antiquitas  libertatem  ser- 
vo dare  prohibebat;  ideo  nos,  me- 
diam  quodammodo  viam  eligentes, 
non  aliterminori  viginti  annis  liber- 
tatem in  testamento  dare  senro  suo 
concedimus,  nisi  septemdecimum 
annum  impleverit,  et  octodecimum 
attigerit.  Cum  enim  antiquitas 
hujusmodi  »tati  et  pro  aliis  postu- 
lare  concesserit,  cur  non  etiam  sui 
judicii  stabilitas  ita  eos  adjuvare 
credatur,  ut  ad  libertatem  dandam 
servis  suis  possint  pervenire  ? 


a  man,  permitted  to  dispose  of  all  his 
effects,  by  testament,  should'be  de- 
barred from  enfranchising  his  slaves 
But  liberty  being  of  inestimable  va- 
lue and  our  ancient  laws  prohibiting 
any  person  to  make  a  grant  of  it, 
who  is  under  twenty  years  of  age, 
we  therefore  make  choice  of  a  mid- 
dle way,  and  permit  all,  who  have 
attained  their  eighteenth  year,  to 
confer  Uberty  by  testament.  For 
since,  by  former  practice,  persons  at 
eighteen  years  of  age  were  permit- 
ed  to  plead  for  their  chents,  there  is 
no  reason,  why  the  same  stabihty 
of  judgment,  which  qualifies  them 
to  assist  others,  should  not  enable 
them  to  be  of  service  to  themselves 
also,  by  having  the  hberty  of  en- 
franchising their  own  slaves. 


TITULUS    SEPTIMUS- 

DB  LEGE  PUSU  CANINIA  TOLLENDA. 


C.  viL    T.  3. 


LEGE  Fusia  Caninia,  certus 
modus  constitutus  erat  in  servis 
testamento  manumittendis ;  quam, 
quasi  libertates  impedientem  et  quo- 
dammod6  invidam,  toUendam  esse 
censuimus:  cum  satis  fuerat  inhu- 
manum,  vivos  quidem  licentiam 
habere  totam  suam  familiam  Uberta- 
tem  donare,nisi  alia  causa  impediat 
libert&tem ;  morientibus  autem  hu- 
jusmodi licentiam  adimere. 


By  the  law  Ftisia  Ca7iinia,  mas- 
ters were  limited  in  manumitting  by 
testament;  we  have  thought  pro- 
per to  abrogate  this  law  as  odious 
and  destructive  of  hberty;  judging 
it  inhuman,  that  persons  in  health 
should  have  power  to  manumit  a 
whole  family,  if  no  just  cause  for- 
bid, and  that  the  dying  should  be 
prohibited  from  doing  the  same. 


ao 
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TITULUS    OCTAVUS. 

DE  HIS,  QUI  SUI  VEL  AUENI  JURIS  SUNT. 

D.  1.    T.  6. 


Altera  divisio 

SEQUrrUR  de  jure  personarum 
alia  diviso ;  nam  qusedam  person® 
sui  juris  sunt,  quaedam  alieno  juri 
subject®.  Rursus  earum,  qu»  a- 
lieno  juri  subjectse  sunt,  alias  sunt 
in  potestate  parentum,  alias  in  po- 
testate  dominorum.  Videamus  ita- 
que  de  his,  quae  alieno  juri  subjec- 
tae  sunt;  nam,  si  cognov^imus, 
quaenam  istae  personae  sunt,  simul 
intelligemus,  quae  sui  juris  sunt;  ac 
prifis  inspiciamus  de  his,  quae  in 
potestate  dominorum  sunt 


personarum. 

We  now  proceed  to  another  divi- 
sion of  persons ;  for  some  are  inde- 
pendent, and  some  are  subject  to  the 
power  of  others.  Of  those,  who  are 
subject  to  others,  some  are  in  the 
power  of  parents,  others  of  their 
masters.  Let  us  then  inquire,  who 
are  in  subjection  to  others;  for,  when 
we  shall  ascertain  these,  we  shaU  at 
the  same  time  discover,  who  are  in- 
dependent. And  first  of  those,  who 
are  in  the  power  of  masters. 


De  jure  gentium  in  servos. 

§  I.JIn  potestate  itaque  domino- 
rum sunt  servi,  quae  quidem  potes- 
tas  juris  gentium  est;  nam  apud 
onmes  peraeque  gentes  animadver- 
tere  possumus^  dominis  in  servos 
vitae  necisquejpotestatem  fuisse :  et, 
quodcunque  per  servum  acquiritur, 
id  domino  acquiri. 


$  1.  All  slaves  are  in  the  power 
of  their  masters,  a  power  derived 
from  the  law  of  nations :  for  it  is 
observable  among  all  nations,  that 
masters  have  always  had  the  pow- 
er of  life  and  death  over  their 
slaves,  and  that  whatever  the  slave 
acquires,  is  acquired  for  the  master. 


De  jure  civium  Romanorum  in  servos. 


$  n.  Sec  hoc  tempore  nuUis  ho- 
minibus,  qui  sub  imperio  nostro 
sunt,  licet,  sine  causa  legibus  cog- 
nitd,  in  servos  suos  supra  modum 
saBvire.  Nam,  ex  constitutione  divi 
Antonini,  qui  sine  caus&  servum 
suum  occiderit,  non  minus  puniri 
jubetuiy  quam  si  alienum  servum 
occiderit.    Sed  et  major  asperitas 


$  2.  All  our  subjects  are  now  for- 
bidden to  infUrct  any  extraordinary 
punishment  upon  their  slaves,  with- 
out legal  cause.  For,  by  su  constitu- 
tion of  Antoninus  J  whoever  cause- 
lessly kills  his  own  slave,  is  to  be 
punished  equally  as  if  he  had  killed 
the  slave  of  another.  The  too  great 
severity  of  masters  is  also  restrained 
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dominorom,  ejusdem  principis  con- 
stitutione,  coercetur:  nam  Antoni- 
nus, consultus  k  quibusdam  prsesidi- 
bus  provinciarum  de  his  servis,  qui 
ad  sedem  sacramvel  statuamprinci- 
pum  confugiunt,  prsecepit,  ut,  si  in- 
tolerabilis  videatur  saevitia  domino- 
mm,  cogantur  servos  suos  bonis 
conditionibus  vendere,  ut  pietium 
dominis  daretur ;  et  recti:  expedit 
enim  reipublicse,  ne  suft  re  quis 
male  utatur.  Cujus  rescripti,  ad 
ifHium  Martianum  missi,  verba 
sunt  h»c.  Dominorvm  quidem  po- 
testcUem  in  servos  illibatam  esse  opor- 
teij  nee  cuiqtuimhominumjtissuum 
detrahi.  Sed  et  dominorum  interest 
ne  auxUiunh  contra  scBvittam^vel  fa- 
memy  vel  intolerabilem  infttriam^ 
denegetur  Us,  qui  juste  deprecantuT' 
Ideoque cognosce  de  querelis^^eorumJ 
qtdexfamiliaJtdiiScUnniad  sctcram 
stcUuam  confugeruni ;  et,  si  veldu- 
ri^s  kabiios,  qumn  ceqimm  est,  vel 
infami  injuria  affectos  esse,  cogno- 
verts,  venire  jube;  ita  ut  in  potesta- 
tem  domini  non  revertantur:  quod 
si  mecR  constUutioni  fraudem  fecerit 
scicU,  me  hoc  admissum  adversus  se 
severius  executurum. 


by  anotherconstitutionof  Antoninus 
who  being  consulted  by  certain  go- 
vernors of  provinces  concerning 
slaves,  who  take  sanctuary  either  in 
temples,  or  at  the  statues  of  the  em- 
perors. Ordained,  that  if  the  severi- 
ty of  masters  should  appear  exces- 
sive theymightbecompelled  to  make 
sale  of  their  slaves  upon  equitable 
terms,  so  that  the  masters  might  re- 
ceive the  value  ;  and  properly ;  in- 
asmuch as  it  is  for  the  public  good 
that  no  one  should  be  permitted  to 
misuse  even  his  own  property.  The 
words  of  this  rescript,  sent  to  JElius 
Martiansus,  are  these. — The  power 
of  masters  over  their  slaves  ought 
to  be  protected:  nor  ought  any  man 
to  be  deprived  of  his  just  right. 
But  it  is  for  the  interest  of  aU  mas- 
ters, that  relief  against  cruelties,  the 
denial  of  sustenance,  or  any  other 
insufferable  injury,  shoidd  be  grant- 
ed to  those  who  justly  implore  it. 
Therefore  look  into  the  complaints 
made  by  the  family  of  Julius  Sabi- 
nus,  whose  slaves  took  sanctuary  at 
the  sacred  statue  ;  and,  if  proof  be 
made  that  they  have  been  too  hardly 
treated,  or  greatly  injured,  order 
them  to  be  forthwith  sold,  so  that 
they  be  no  longer  subject  to  their 
former  master :  and,  if  Julius  Sabi- 
nus  attempt  to  evade  ovr  constitu- 
tion, let  him  know,  that  I  shaU  put 
it  in  force  against  him,  with  mare 
severity. 
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TITULUS  NONUS. 

DE  PATRIA  POTESTATE. 
C.  viiL    T.  47. 

Gamma  tituli. 

IN  potestate  nostri  sunt  liberi        Our  children,  begotten  in  lawful 
nostri,   quos  ex  justis  nuptiis  pro-    wedlock,  are  under  our  power, 
creavimus. 

Definitio  nuptiarum. 


§  I  Nuptia  autem,  sive  matri- 
monium,  est,  viri  et  mulieris  con- 
junctio,  individuam  yit»  consuetu- 
dinem  continens. 


§  1.  Matrimony  is  a  connection 
between  a  man  and  woman,  imply- 
ing a  mutual  and  exclusive  cohab- 
itation during  life. 


Qui  habent  in  potestate. 


$  n.  Jus  autem  potestatis,  quod 
in  liberos  habemus,  proprium  est 
civium  Romanorum;  nulli  enim  alii 
sunt  homines,  qui  talem  in  liberos 
habeant  potestatem,  qualem  nos  ha- 
bemus. 


§  2.  The  power  which  we  have 
over  our  children  is  peculiar  to  the 
citizens  of  Rome;  for  no  other  peo- 
ple have  the  same  power  over  their 
children,  which  we  have  over  oar«. 


Qui  sunt  in  potestate. 


^nL  Quiigitorex  teetexuxore 
tu&  nascitur,  in  tu&  potestate  est 
Item  qui  ex  filio  tuo  et  uxore  ejus 
nascitur,  id  est,  nepos  tuus  et  nep- 
tis,  asque  in  tu&  suntpotestate :  pro- 
nepos,  et  proneptis,  et  deinceps 
cseferi.  Qui  autem  ex  filia  tu&  nas- 
cuntur,  in  potestate  tu&  non  sunt ; 
sed  in  patris  eorum. 


$  3.  The  child  of  you  and  your 
wife,  is  under  your  power.  The  is- 
sue of  your  son  and  son's  wife,  that 
is,  your  grand-sons  or  grand-daugh- 
ters are  equally  so ;  so  are  your 
great  grand-children,  &c.  But  chil- 
dren bom  of  a  daughter  are  not  in 
your  power,  but  in  the  power  of 
their  father  or  grand-father. 


^ 
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TITULUS   DECIMUS, 

DE  NUPTIISw 

D.  xxiii.  T.  2.    C.  y.  T.  4.    Nov.  74 

dui  possunt  nuptias  contrahere. 


JUSTAS  autem  nnptiaa  inter  se 
elves  Romani  contrahunt,  qui  se- 
cundum prsBcepta  iegum  coeunt, 
masculi  quidem  puberes,  fcBminsd 
autem  viri  potentes ;  sive  patres  fa- 
miliarum  sint ;  sive  filii  familiarum ; 
dum  tamen,  si  filii  familiarum 
sint,  consensum  habeant  parentumi 
quorum  in  potestate  sunt:  nam, 
hoc  fieri  debere,  et  civilis  et  natu- 
ralis  ratio  suadet,  in  tantum,  ut 
jussus  parentis  psecedere  debeat. 
Unde  qsositum  est,  an  furiosi  filia 
nubere,  aut  furiosi  filius  uxorem  du- 
cere,  possit?  Cumque  super  filio 
variabatur,  nostra  processit  decisio, 
qu&  permissum  est  ad  exemplum 
fiilsB  furiosi,  filium  quoque  furiosi 
posse,  et  sine  patris  interventu, 
matrimonium  sibi  copulare,  escun- 
d{im  datum  ex  nostra  constitutione 
modum. 


The  citizens  of  Rome  contract 
valid  matrimony,  when  they  fol- 
low the  precepts  of  the  law ;  males, 
when  they  arrive  at  puberty,  and 
females,  when  they  attain  to  a  mar- 
riageable age.  The  males,  whether 
patres  familiarum^  fathers  of  a  fa- 
1^7)  ^'  fi^  fam,iliarwni ;  sons  of 
a  family ;  but,  if  they  are  sons 
of  a  family,  they  must  first  obtain 
the  consent  of  the  parents,  tmder 
whose  power  they  are.  For  rea- 
son, both  natural  and  civil,  convin- 
ces us,  that  the  consent  of  parents 
should  precede  marriage;  hence 
arose  the  question,  whether  the  son 
of  a  madman  could  contract  matri- 
mony? But  opinions  being  various, 
we  decided  that  the  son  as  well  as  the 
daughter  of  a  madman,  may  marry 
without  intervention  of  the  father, 
provided  the  rules  of  our  constitu- 
tion are  observed. 


due  uxores  duci  possunt  vel  non*    De  cognatis,  ac  primuon 

de  parentibus  et  Iiberis. 


^  1.  Ergo  non  omnes  nobis  uxo- 
res ducere  licet:  nam&  quarundam 
nuptiis  abstinendum  est  int^r  eas 
enim  personas,  quae  parentum  libe- 
rorumve  locum  inter  se  obtinent, 
OHitmhinuptisd  non  possunt;  veluti 
interpatrem  et  filiam,  vel  avum  et 
neptem,  vel  matrem  et  filium,  vel  a- 


$  1.  We  may  not  marry  any  wo- 
man ;  for  with  some,  marriage  is 
forbidden.  Matrimony  must  not  be 
contracted  between  parents  and  their 
children,  as  between  a  father  and 
daughter,  a  grandfather  and  his 
grand-daughter,  a  mother  and  her 
son,  a  grand-mother  and  her  grand- 


24 


LIB.  I.    TIT.  X. 


viam  et  nepotem,  et  usque  in  infini- 
tum :  et,  si  tales  persons  inter  se 
coierent,  nefarias  atque  incestas 
nuptias  contraxisse  dicuntur:  et 
hsdc  ade6  vera  sunt,  ut,  quamvis 
per  adoptionem  parentum  libero- 
rumve  loco  sibi  esse  ccBperint,  non- 
possunt  inter  se  matrimonio  jungi ; 
in  tantum,  ut  etiam,  dissolute  adop- 
tione,  idem  juris  maneat.  Itaque 
earn,  quae  tibi  per  adoptionem  filia 
vel  neptis^  esse  coBperit,  non  poteris 
uxorem  ducere,  quamvis  earn  eman- 
cipaveris. 


son ;  and  so  on  ( in  a  right  line  )  in 
infinitum.  And,  if  such  persons  co- 
habit, they  are  truly  said  to  have  con- 
tracted a  criminal  and  incestuous 
marriage ;  inasmuch  as  those,  who 
only  hold  the  place  of  parents  and 
children  by  adoption,  cannot  inter- 
marry ;  and  the  same  law  remains 
even  after  the  adoption  is  dissolv- 
ed. You  cannot  therefore  take  to 
wife  one  who  hath  been  either 
your  adopted  daughter  or  grand- 
daughter, although  you  may  have 
emancipated  her. 


De  fratribus  et  sororibus. 


^  n.  Inter  eas  quoque  personas, 
quadex  transverse  gradu  cognationLs 
junguntur,  est  qusedam  similis  ob- 
servatio,  sed  non  tanta.  San^  enim 
inter  fratrem  sororemqme  nuptiae 
prohibitas  sunt,  sive  ab  eodem  patre 
e&demque  matre  nati  fuerint,  sive 
ab  altero  eorum.  Sed,  si  qua  per 
adoptionem  soror  tibi  esse  coBperit, 
quamdiu  quidem  constat  adoptio, 
san^  inter  te  et  eam  nuptiae  consis- 
tere  non  possunt;  cum  vero  per 
emancipationem  adoptio  sit  disso- 
luta,  poteris  eam  uxorem  duqere : 
sed  et  si  tu  emancipatus  fueris,  ni- 
hil est  impedimento  nuptiis.  Et 
ideo  constat,  si  quis  generum  adop- 
tare  veht,  debere  eum  antea  filiam 
suam  emancipare :  et  si  quis,  velit 
nurum  adoptare,  debere  eiun  antea 
filium  suum  emancipare. 


^  2.  Matrimony  is  also  prohibited 
between  collaterals,  but  not  so  ex- 
tensively. A  brother  and  sister 
are  forbidden  to  marry,  whether 
they  are  the  children  of  the  same 
father  and  mother,  or  of  either.  And 
if  a  woman  becomes  your  sister  by 
adoption,  so  long  as  that  subsists, 
no  marriage  may  be  contracted  be- 
tween you.  But,  when  the  adoption 
is  destroyed  by  emancipation,  you 
may  take  her  to  wife.  Also,  if  you 
should  be  emancipated,  there  will 
then  remain  no  impediment,  al- 
though your  sister  by  adoption  is 
not  so.  Hence  if  a  man  would 
adopt  his  son-in-law,  he  should 
first  emancipate  his  daughter,  and 
whoever  would  adopt  his  daugh- 
ter-in-law, should  previously  em- 
ancipate his  son. 


J)e  fratris  et  sororis  filia  vel  nepte. 

$  in.    Fratris  verd  vel  sororis       ^3.  It  is  unlawful  to  marry  the 
filiam  uxorem  ducere  non  licet :  sed    daughter  or  grand-daughter  of  a 
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nee  neptem  fiatris  vel  sororis  quis 
ducere  potest,  quamvis  quarto  gra- 
du  sint:  cujus  enim  filiam  duceie 
non  licet,  neque  ejus  neptem  per- 
mittitur.  Ejus  verd  mulieris,  quam 
pater  tuus  adoptavit,  filiam  non 
videris  prohiberi  uxorem  ducere: 
quia  neque  naturali,  neque  ciTili, 
jure  tibi  conjungitur. 


brother,  orasister;  although  the  last 
are  in  the  fourth  degree.  For 
when  we  are  prohibited  to  take  the 
daughter  of  any  person  in  marriage, 
we  are  also  prohibited  to  take  his 
grand-daughter.  But  it  does  not  ap- 
pear that  there  is  any  impediment 
against  the  marriage  of  a  son  with 
the  daughter  of  her,  whom  his  fea- 
ther hath  adopted;  for  they  bear  no 
relation  to  each  other,  natural  or 
civil. 


De  consobrinis. 


^  IV.  Duonmi  autem  firatrum 
vel  sororum  Uberi,  vel  firatris  et  so- 
roris, conjungi  possunt. 


De  amita,  matertera,  amita 

^  T.  Item  amitam,  Ucet  adopti- 
vam,  ducere  uxorem  non  licet; 
item  nee  materteram :  quia  paren- 
tum  loco  habentur.  GLxxi  ratione 
verum  est,  magnamquoque  amitam, 
et  materteram  magnam,  prohiberi 
uxorem  ducere. 


§  4.  The  children  of  two  brothers 
{Pairueles)  or  two  sisters,  (sobrint) 
or  of  a  brother  and  sister,  {Conso^ 
brim)  may  be  joined  in  matrimony. 
(Such  are  cousins.) 

magna,  matertera  magna. 

$  6.  A  man  may  not  marry  his 
aunt  either  on  the  father's  or  the 
mother's  side,  although  she  is  only  so 
by  adoption;  because  they  are  re- 
garded as  [representatives  of  pa- 
rents. For  the  same  reason  no  per- 
son may  marry  his  great-aunt  either 
on  his  father's  or  mother's  side. 


De  affinibus,  et  primum  de  privigna  et  nura. 


$  VI.  Affinitatis  quoque  venera- 
tione,  &  quarundam  nuptis  abstinere 
necesse  est:  ut  ecce  privignam  aut 
nurum  ducere  non  licet :  quiautrse- 
que  filise  Iqco  sunt :  quod  ita  scili- 
cet accipi  debet,  si  fuit  nurus  aut 
privigna  tua.  Nam,  si  adhuc  nu- 
rus tua  est,  id  est,  si  adhuc  nupta 
est  fiUo  tuo,  ali&  ratione  uxorem 
eam  ducere  non  poteris:  quia  ea- 
dem  duobus  nupta  esse  non  potest 

4^ 


^  6.  We  must  abstain  from  cer- 
tain marriages,  through  regard  to 
affinity;  as  with  a  wife's  daughter, 
or  a  son's  wife,  for  they  are  both  in 
the  place  of  daughters:  and  this  rule 
must  be  so  imderstood  as  to  include 
those  who  havebeen,  our  daughters- 
in-law.  For  marriage  with  a  son's 
wife,  while  she  continues  so,  is  pro- 
hibited on  another  account,  viz.  be- 
cause she  can  not  be  the  wife  of  two 
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Item  si  adhoe  pririgiia  tua  est,  id 
esty  si  mater  ejus  tibi  nupta  est, 
ideo  earn  uxoiem  ducere  non  pote- 
ris,  dnia  quafl  oxores  eodem  tem- 
pore habeire  noQ  licet 


at  the  same  time.  And  the  marri* 
age  of  man  with  his  wife's  dau^- 
ter,  while  her  mother  continues  tobe 
his  wife,  is  also  prohibited,  because 
it  is  unl&wfbi  to  hare  two  wives  at 
ODoe. 


De  Bocru  et  noverca. 


$  yn.  Socrum  quoque  et  nover- 
cam  prohibitum  est  uxorem  ducere : 
quia  matris  loco  sunt :  quod  et  ip< 
sum,  dissolute  demum  affinitate, 
procedit:  alioquin,  si  adhuc  noyer- 
ca  est,  id  est,  si  adhuc  patri  tuo 
nupta  est,  communi  jure  impeditur 
tibi  nubere,  quia  eadem  duobus 
nupta  esse  nmi  potest  Item  si  ad- 
huc socus  est,  id  est,  si  adhuc  filia 
ejus  tibi  nupta  est,  ideo  impediun- 
tur  tibi  nuptiae,  quia  duas  uxores 
habere  non  potes. 


^  7.  A  man  is  forbidden  to  marry 
his  wife's  mother,  and  his  failier's 
wife,  because  they  both  hold  the  place 
of  mothers ;  and  this,  although  the 
affinity  is  dissolved :  besides  a  fa- 
ther's wife,  while  she  continues  to 
be  so,  may  not  marry,  because  no 
woman  can  have  two  husbands  at 
thesametime.  Nor  can  a  man  mar- 
ry his  wife's  mother,  her  daughter 
continuing  his  wife,  because  it  is 
against  the  law  to  have  two  wives. 


De  comprivignis. 
^  Ym.  Mariti  tamen  filius  ex       §8.  The  son  of  a  husband  by  a 


ali&  uxore,  et  uxoris  filia  ex  alio 
marito,  vel  cimtrjk,  matrimonium 
lect^  contrahunt ;  licet  habeant 
firatrem  so^»emve  u  matzimcHiio 
postea  eontracto  natoe. 


former  wife,  and  the  daughter  of  a 
wife  by  aformer husband,  and  e  amr 
<ra;  (the  daughter*of  an  husband  by 
aformer  wife  and  the  son  of  a  wife 
by  a  former  husband)  may  lawful- 
ly contract  matrimony,  even  though 
a  brother  or  sister  is  bom  of  such 
second  marriage  between  their  re- 
spective parents. 


De  qsasi  piivigiia»  quasi  nurU)  et  quasi  noverca. 


$  IX.  ^  uxor  tua  post  divorti- 
um  ex  alio  filiam  procreavit,  hsec 
non  est  quidem  privigna  tua:  sed 
Julianus  ab  hujusmodi  nuptiis  absti- 
neri  debere  ait:  nam  constat,  nee 
sponsam  filii  nurum  esse,  necpatris 
sponsam  noverciam  esse :  rectii!^  ta- 


$  9.  The  daughter  of  a  divorced 
wife  by  a  second  husband,  is  not 
daughter-in-law  io  the  first  hush 
band.  But  JuUan  sajrs  we  ought  to 
abstain  from  such  nuptials.  It  is 
also  evident,  that  the  espoused  wife 
of  a  son,  is  not  a  daughter-in-btw  to 
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men  et  jure  facturos  eos,  qui  ad 
hujusmodi  nuptiis  abstinuerint 


his  father;  and  that  the  espoused 
vnfe  of  a  father,  is  not  a  step-moth- 
^  to  his  son :  but  it  is  right  to  ab- 
stain from  such  nuptials. 


De  servili  cognatione. 


$  X.  niud  certum  est,  serviles 
quoque  cognationes  impedimento 
nuptiis  esse,  si  forte  pater  et  filia^ 
aut  firater  et  soror,  manumissi  fue- 
rint 


$  10.  It  is  clear  that  servile  cog- 
nation is  an  impediment  to  matri"* 
mony;  as  when  a  father  and  daugh- 
ter^ or  a  brother  and  sister,  are 
manumitted. 


De  relinquifi  prohibitionibus. 


^  XI.  Sunt  et  aUse  personam,  qu89 
prompter  diversas  rationes  nuptias 
contrahere  prohibentur,  quas  in  U- 
bris  digestorum  seu  pandectarum, 
ex  jure  veteri  collectarum,  enume- 
rari  permisimus. 


§  IL  There  aie  oubst  persons 
also,  who,  for  diverse  reasons,  may 
not  intermany:  we  have  caused 
these  to  be  enumerated  in  the  di- 
gests collected  fiom  the  (dd  law. 


De  poenis  injustarum  nuptianim. 

$  XII.  Si  adversus  ea,  qu8&  dix-  §  12.  If  persons  cohabit  in  con- 
tempt of  the  rules  thus  laid  down, 
they  shall  not  be  deemed  husband 
and  wife,  nor  shall  their  marriage, 
or  any  portion  given  on  accoimt 
thereof,  be  valid ;  and  the  children, 
bom  in  such  cohabitation,  shall  not 
be  imder  the  power  of  the  father. 
For,  in  respect  to  paternal  power, 
they  resemble  the  children  of  a  com* 
mon  woman,  who  are  looked  upon 
as  having  no  father,  because  it  i^ 
uncertain  who  he  is.  They  are 
therefore  called  in  Latin  spurii,  and 
in  Greek  apcUores  ;  i  e.  without  a 
father :  hence,  after  the  dissolution 
of  such  a  marriage,  no  portion,  or 
gift,  propter  nuptias,  can  legally 
be  claim^.  They  who  contract  such 
prohibited  matrimony,  must  under- 
go the  farther  punishments  set  forth 
in  onr  constitutions. 


imus,  aliqui  coieriat,  nee  vir,  nee 
uxor,  nee  nuptiae,  hec  matrimani- 
um,  nee  dos  intelligitur.  Itaque  ii, 
qui  ex  eo  coitu  nascuntur  in  potes- 
tate  patris  non  sunt :  sed  tales  sunt 
(quantum  ad  patriam  potestatem 
pertinent)  quales  sunt  ii,  quos  mu- 
ter vulgd  concepit.  Nam  nee  hi 
patrem  habere  intelliguntur,  cum 
et  iis  pater  incertus  sit ;  unde  sclent 
spurii  appellari,  naqx  ti^v  gnognv  et 
anxTOQeg ;  quasi  sine  patre  filii.  Se- 
quitur  ergd,  ut,  dissoluto  taU  coitu, 
nee  dotis,  nee  donationis  exactioni 
locus  sit.  dui  autem  prohibitas 
xmptias  contrahunt,  et  alias  pcenas 
patiuntur  qxm  sacrk  constitntioni- 
bus  Gontinentur. 


fS 
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De  legitimatione. 


$  Xin.  Aliqnando  antem  evenit, 
ut  liberi,  qui  statim,  ut  nati  sunt, 
in  potestate  parentum  non  sunt, 
postea  redigantur  in  potestatem  pa- 
ths :  qualis  est  is,  qui  dum  natura- 
lis  fuerat,  postea  curiae  datus,  potes- 
tati  patris  subjicitur :  nee  non  is, 
qtii  k  muliere  libera  procreatus,  cu- 
jus  matrimonium  minimi  legibus 
interdictum  fuerat,  sed  ad  quam 
pater  consuetudinem  habuerat  pos- 
tea, ex  nostrS,  constitutione  detali- 
bus  instrumentis  compositis,  in  po- 
testate patris  efficitur.  Quod  et 
aliis  liberis,  qui  ex  eodem  matri- 
monio  fiimnt  procreati,  similiter 
nostra  constLtutio  prsebuit. 


§  13.  It  sometimes,  happens, 
that  children  who  at  their  birth 
were  not  under  the  power  of  their 
parents,  are  reduced  under  it  after- 
wards. Thus  a  natural  son,  who 
is  made  a  Decurion,  becomes  sub- 
ject to  liis  father's  power :  and  he 
who  is  bom  of  a  free- woman,  with 
whom  marriage  is  not  prohibited, 
will  likewise  become  subject  to  the 
power  of  his  father,  as  soon  as  the 
man-iage  instruments  are  drawn, 
as  our  constitution  directs ;  which 
allows  the  same  benefit  to  those, 
who  are  bom  before  marriage,  as 
to  those,  who  are  bom  subsequent 
to  it 


TITULUS   UNDECIMUS 

DE  ADOPTIONIBUS. 


D.  1.  T.  7.    a  viii.  T.  48. 


Continuatio. 

NON  solim  autem  naturales  li- 
beri, secundum  ea,  quae  diximus, 
in  potestate  nostrS.  sunt ;  verum 
etiam  ii,  quos  adoptamus. 


It  appears  firom  what  has  been 
said,  not  only  that  all  natural  (le- 
gitimate) children  are  subject  to 
paternal   power,    but    those    also, 


whom  we  adopt 

Divisio  adoptionis. 
§  I.  Adoptio  autem  duobus  mo-        ^  1.  Adoption  is  made  two  ways, 


dis  fit,  aut  principali  rescripto,  aut 
imperio  magistrates.  Imperatoris 
auctoritate  adoptare  quis  potest  eos, 
casve,  qui,  quaeve,  sui  juris  sunt, 
quae  species  adoptionis  dicituronro- 


either  by  imperial  rescript  or  autho- 
rity of  the  magistrate.  The  imperial 
rescript  impowers  us  to  adopt  per- 
sons of  either  sex,  who  are  sui  juris ; 
(t.  e.  independent)  and  this  species 
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goHo.  Imperio  magistratus  adop- 
tamus  eos  easve,  qui  quseve  in  po- 
testate  parentum  sunt ;  sive  primum 
gradum  liberorum  obtineant,  qua- 
Us  est  filius,  filia;  sive  infehorem, 
qualis  est  nepos^  neptis,  pionepos, 
proneptis. 


ofadoption  is  called  orro^^ian.  But 
it  is  by  the  authority  of  the  magis- 
trate, that  we  adopt  persons  actually 
under  the  power  of  their  parents, 
whether  they  are  in  the  first  degree, 
as  sons  and  daughters ;  or  in  an  in- 
ferior degree,  as  grand-children  or 
great  grand-children. 


etui  possunt  adoptare  filium-familias,  vel  non. 


§  n.  Sed  hodie,  ex  nostrft  con- 
stitutione,  cum  filius-familias  k  pa- 
tre  naturali  extraneae  persons  in 
adoptionem  datur,  jura  patris  natu- 
Talis  minime  dissolvuntur ;  nee  quic- 
quam  ad  patrem  adoptivum  transit, 
nee  in  potestate  ejus  est :  licet  ab 
intestato  jura  successionis  ei  k  no- 
bis tributa  sint  Si  vero  pater  na- 
turalis  non  extraneo,  sed  avo  filii 
sui  matemo :  vel  si  ipse  pater  na- 
turalis  fuerit  emancipatus,  etiam 
avo  vel  proavo  similimodo  patemo 
vel  matemo  filium  suum  dederit  in 
adoptionem ;  in  hoc'  casu,  quia  con- 
cummt  in  imam  personam  et  natu- 
raha  et  adoptionis  jura,  manet  sta- 
bile jus  patris  adoptivi,  et  naturali 
vinculo  copulatum,  et  legitimo  a- 
doptionis  modo  constitutum,  utet 
in  familid  et  in  potestate  hujusmodi 
patris  adoptivi  sit 


§  2.  But  now,  by  our  constitution, 
when  the  son  of  a  family  is  given  in 
adoption  by  his  natural  father  to  a 
stranger,  the  power  of  the  natural 
father  is  not  dissolved,  neither  does 
any  thing  pass  to  the  adoptive  father, 
nor  is  the  adopted  son  in  his  power, 
although  we  allow  such  son,  the  right 
of  succession  to  his  adoptive  father 
dying  intestate.  But  if  a  natural 
father  should  give  his  son  in  adoption, 
not  to  a  stranger,  but  to  the  mater- 
nal grandfather  of  such  son ;  or  if 
a  natural  father,  who  has  been  e- 
mancipated,  should  give  his  son,  be- 
gotten after  emancipation  to  his  pa- 
ternal or  maternal  grandfather  or 
great-grandfather,  in  this  case,  the 
rights  of  nature  and^adoption  con- 
curring, the  power  of  the  adoptive 
father  is  established  both  by  natural 
ties  and  legal  adoption,  so  that  the 
adopted  son  would  be  not  only  in 
the  family,  but  under  the  power  of 
his  adoptive  father. 


De  arrogatione  ioipuberis. 


$  in.  Cum  autem  impubes  per 
principale  rescriptum  arrogatur, 
causa  cognit&j  arrogatio  fieri  permit- 
titur :  et  exquiritur  causa  arrogati- 
onis,  an  honesta  sit,   expediatque 


^  3.  When  any  one,  not  arrived 
at  puberty,  is  arrogated  by  the  im- 
perial rescript,  inquiry  is  first  made, 
whether  the  arrogation  be  justly 
founded,  and  expedient  for  pupil 
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pupillo?  et  cum  quibusdam  condi- 
tionibus  arrogatio  fit;  id  est,  ut 
caveat  arrogator  persoofle  publiciB, 
si  intra  pubertatem  pupillus  deces- 
sent,  restituturum  ae  b<xia  illis,  qid, 
si  adoptio  facta  mm  esset,  ad  sue- 
ceesionem  ejus  venturi  essent  Item 
non  aliter  emancipare  eum  potest 
arrogatOT,  nisi,  causa  cognitd,  dig- 
nus  emancipatione  fuerit ;  et  tunc 
sua  bona  ei  reddat  Sed  et,  si  de- 
cedens  pater  eum  exh»redaverit, 
vel  vivus  sine  just&  causa  emanci- 
paverit,  jubetur  quartam  partem  ei 
bonorum  suorum  relinquere ;  vide- 
licet, prseter  bona,  qusd  ad  patrem 
adoptivum  transtulit,  et  quorum 
commodum  ei  postea  acquisivit. 


for  such  arrogation  is  always  mad9 
on  certain  conditions ;  the  arrogator 
is  obliged  to  give  caution  before  a 
pubUc  notary,  thereby  binding  him- 
self, if  the  pupil  should  die  within  the 
age  of  puberty,  to  restore  all  the  pro- 
perty of  such  pupil  to  those  who 
would  have  succeeded  him,  if  no 
adoption  had  been  made.  The  arro- 
gator also  may  not  emancipate,  un- 
less on  legal  proof,  that  his  arrogat- 
ed son  deserves  cdnancipation ;  and 
even  then  he  must  restore  the  pro- 
perty belonging  to  such  son.  Also 
if  a  father,  upon  his  death-bed,  hath 
disinherited  his  arrogated  son,  or 
when  in  health  hath  emancipated 
him,  without  just  cause,  he  is  com- 
manded to  leave  the  fourth  part  of 
all  his  goods  to  the  son,  besides 
what  the  son  brought  to  him'at  the 
time  of  arrogation,  and  acquired 
for  him  afterwards. 


De  state  adoptantis  et  adoptati. 


§  IT.  Minoiem  natu  majorem 
non  posse  adoptare  placet :  adoptio 
enim  naturam  imitatur ;  et  pro  mon- 
stio  est,  ut  major  sit  filius,  quam 
pater.  Debet  itaque  is,  qui  sibi 
fihum  per  adoptionem  aut  arroga- 
tionem  facit,  pleng  pubertate  [id 
est,  decern  et  octo  annis]  prsecedere. 


$  4.  A  junior  cannot  adopt  a  se- 
nior ;  for  adoption  imitates  nature ; 
and  it  seems  unnatural,  that  a  son 
should  be  older  than  his  father.  He 
therefore,  who  would  either  adopt 
or  arrogate,  should  be  senior  by  full 
puberty,  that  is,  by  eighteen  years. 


De  adoptione  in  locum  nepotis  vel  neptis,  vel  deinceps. 


$  V.  Licet  autem  et  in  locum 
nepotis  vel  neptis,  pronepotis  vel 
proneptis,  vel  deinceps,  adoptare, 
quamvis  filium  quis  non  habeat. 


§  6.  It  is  lawful  to  adopt  a  per- 
son either  as  a  grand-son  or  grand- 
daughter, great  grand-son  or  great 
grand-daughter,  or  in  a  more  distant 
edgree,  although  the  adopter  hath 


^  no  son. 
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De  adoptione  filii  alien!  in  locum  nepotis,  et  contra. 


$  YI.  Et  tarn  filhim  alienum  quia  $  6.  A  man  may  adopt  the  son  of 
in  locmn  nepotis  adoptare  potest,  another  as  his  grand-son,  and  the 
quam  nepotem  in  locmn  fOUi.  grand-son  of  another  as  his  son. 

De  adoptione  in  locum  nepotis* 


$  TIL  Sed  si  quis  nepotis  loco 
adoptet,  yd  quasi  ex  fiUo,  quern 
habet  jam  adoptatum,  vel  quasi  ex 
illo,  quern  naturalem  in  suk  potes- 
tate  habet,  eo  casa  et  filius  consen- 
tire  debet,  ne  ei  invito  suus  hseres 
agnascatur.  Sed,  ex  contrario,  si 
amis  ex  filio  nepotem  det  in  adop- 
tioaem,  non  est  necesse,  filium  con^ 
sentire. 


$  7.  If  a  man,  having  already  ei- 
ther a  natural  or  an  adopted  son,  is 
desirous  to  adopt  another,  as  his 
grand-son,  the  consent  of  his  son, 
whether  natural  or  adopted,  ought 
in  this  case  to  be  first  obtained,  lest 
a  9UUS  hares  J  or  proper  heir,  should 
be  intruded  upon  him.  But,  on  the 
contrary,  if  a  grandfather  is  will- 
ing to  give  his  grandrson  in  adop- 
tion, the  consent  of  the  son  is  not 
necessary. 


etui  dari  possunt  in  adoptionem. 

$  yni.  In  plurimis  autem  cau-     .   $  8.  He  who  is  either  adopted  or 


sis  assimulatur  is,  qui  adoptatus 
▼el  arrogatus  est,  ei,  qui  ex  legiti- 
me matrimonio  natus  est;  et  ided, 
si  quis  per  imperatorem,  vel  apud 
prsBtorem,  vel  preesidem  provinciaB, 
non  extraneum  adoptaverit,  potest 
eundem  ih  adoptionem  alii  dari. 


arrogated,  bears  simihtude  in  many 
things  to  a  son  bom  in  lawful  ma- 
trimony; and  therefore,  if  a  person 
not  a  stranger  is  adopted  either  by 
rescript,  or  before  a  prcetor,  or  the 
governor  of  a  province,  he  may  be 
given  in  adoption  to  another. 


Si  ia^  qui  generare  non  potest,  adoptet. 

$  IZ.  Sed  et  illud  utriusque  a-  $  9.  It  is  common  to  both  kinds 

doptionis  commime  est,  quod  et  ii,  of  adoption,  that  such  as  are  im- 

qui  generare  non  possunt,  quales  potent  [Spadones]  may,  but  those 

sunt  spadones,  adoptare  possunt :  who  are  castrated,  cannot  adopt, 
castrati  autem  non  possunt 


Ii  fcemina  adoptet* 

$  X.  Foeminss  quoque  arrogare  $  10.  Nor  can  women  adopt;  for 

non  possunt,  quia  nee  naturales  U-  the  law  does  not  place  even  their 

beros  in  su&  potestate  habent :  sed,  own  children,  under  their  power  f 

ex  indulgenti&principis,  ad  solatium  but,  when   death   hath  deprived 
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liberorum  amissorum  adoptare  pos-    them  of  their  childien,  they  may, 
sunt  by  the  indulgence  of  the  prince, 

adopt  others,  as  a  comfort  for  their 

loss. 


De  liberis  arrogatis. 


$  XI.  Illud  proprium  est  adop- 
tionis  illius,  quae  per  sacrum  oracu- 
lum  fit,  quod  is,  qui  liberos  in  po- 
testate  habet,  si  se  arrogandum  de- 
derit,  non  solum  ipse  potestati  arro- 
gatoris  subjicitur,  sed  etiam  liberi 
ejus  fiunt  in  ejusdem  potestate,  tan- 
quam  nepotes.  Sic  etenim  divus 
Augustus  non  ante'Tiberium  adop- 
tavit,  quam  is  Germanicum  adop- 
tasset ;  ut  protinus  arrogatione  fac- 
i&  inciperet  Germanicus  Augusti 
nepos  esse. 


$  11.  It  is  peculiar  to  adoption 
by  rescript,  that,  if  a  person,  having 
children  under  his  power,  should 
give  himself  in  arrogation,  both  he, 
as  ason,  and  his  children,  as  grand- 
children, would  become  subject  to 
the  power  of  the  arrogator.  It  was 
for  this  reason,  that  Augusitis  did 
not  adopt  Tiberius,  'till  Tiberius 
had  adopted  Germanicus;  so  that 
Tiberius  became  the  son,  and  Ger- 
manicus  the  grandson  of  Augustus, 
at  the  same  instant,  by  arrogation. 


De  servo  adoptato,  vel  filio  nominato,  a  domino. 


§  Xn.  Apud  Catonem  ben^  scrip- 
tum  refert  antiquitas,  servos,  si  k 
domino  adoptati  sint,  ex  hoc  ipso 
posse  Uberari.  Unde  et  njos  erudi- 
ti,  in  nostra  constitutione,  etiam 
eum  servum,  quem  dominus,  actis 
intervenientibus,  filiiiTn  suum  nomi- 
naverit,  liberum  esse  constituimus : 
hcet  hoc  ad  jus  filii  accipiendum 
non  sufficiat 


$  12.  The  following  answer  of 
Cato  was  approved  of  by  the  an- 
cient lawyers,  viz.  that  slaves,  a- 
dopted  by  their  masters,  obtain  free- 
dom by  the  adoption.  Thus  in- 
structed, we  have  ordained,  that  a 
slave  whom  any  master  nominates 
to  be  his  son,  in  the  presence  of  a 
magistrate,  becomes  free  by  such 
nomination,  although  it  does  not 
convey  to  him  any  filial  right 
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TITULUS   DUODECIMUS. 

QUIBUS  MODIS  JUS  PATROE  POTESTATIS 

SOLVITUR, 

D.  1.    T.  7.    Nov.  81. 

Scopus  et  nexus.   De  morte. 

YIDEAMUS  nunc,  quibus  mo-        Let  us  now  inquire  hov  persons 


dis  ii,  qui  alieno  juri  sunt  subjecti, 
eo  jure  liberentur.  Et  quidem, 
quemadmodum  liberentiu:  servi  & 
potestate  dominorum,  ex  lis  intelli- 
gere  possumus,  qu»  de  servis  ma- 
numittendis  superius  exposuimus: 
hi  yero,  qui  in  potestate  parentis 
sunt,  mortuo  eo,  sui  juris  fiunt. 
Sed  hoc  distinction^n  recipit  : 
nam,  mortuo  patre,  sani  omnimodo 
filii,  filisefve,  sui  juris  efficiimtur  : 
mortuo  ver6  avo,  non  omnimodo 
nepotes,  neptesve,  sui  juris  fiunt : 
sed  ita,  si  post  mortem  avi  in  potei^ 
tatem  patris  sui  recasuri  non  sunt 
Itaque,  si,  moriente  avo,  pater  eo- 
rum  vivit,  et  in  potestate  patris  sui 
est,  tunc  post  obitum  avi  in  potestate 
patris  sui  fiunt  Si  verd  is  quo  tem- 
pore avus  moritur,  aut  jam  mortuus 
est,  aut  per  emancipationem  exiit  de 
potestate  patris,  tunc  ii,  qui  in  potes- 
tatem  ejus  cadere  non  possunt,  sui 
juris  fiunt 


in  subjection  to  others,  can  be  freed. 
How  slaves?  obtain  their  liberty,  may- 
be imderstood  from  what  we  have  al- 
ready said  in  treating  of  manumis- 
sion :  those  who  are  under  the  power 
of  a  parent,  become  independent  at 
his  death ;  yet  this  rule  admits  of  a 
distinction.  When  a  father  dies,  his 
sons  and  daughters  are,  without 
doubt,  independent  ;  but,  by  the 
death  of  a  grand-father,  his  grand- 
children do  not  become  independent, 
unless  there  is  an  impossibility  of 
their  ever  falling  under  the  power 
of  their  father.  Therefore,  if  their 
father  is  aUve  at  the  death  of  their 
grand-father,  in  whose  power  the 
father  was,  they  then  become  sub- 
ject to  the  power  of  their  father. 
But,  if  their  father  is  either  dead  or 
emancipated  before  thedeath  of  their 
grand-father,  they  then  cannot  fall 
under  the  power  of  their  father,  but 
become  independent 


De  deportatione. 


$  I.  Cum  autem  is,  qui  ob  ali- 
quod  maleficium  in  insulam  depor- 
tatur,  civitatemamittit,  sequitur,  ut, 
qui  eo  modo  ex  numero  civium  Ro- 
manorum  tollitur,  perinde  quasi  eo 
mortuo,  desinant  liberi  in  potestate 

5 


$  1.  If  a  man,  upon  conviction  of 
9ome  crime,  is  deported  into  an  is- 
land, he  loses  the  rights  of  a  Roman 
citizen ;  and  it  follows,  that  the 
children  of  a  person  thus  banished 
cease  to  be  under  his  power,  as  if  he 


u 
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ejus  esse.  Pari  ratione,  et  si  is, 
qui  in  potestate  parentis  sit,  in  in- 
sulam  deportatus  fuerit,  desinit  es- 
se, in  potestate  parentis.  Sed,  si  ex 
indulgentia  principis  restituti  fue- 
rint  per  omnia,  pristinum  statum 
recipiunt 


was  naturally  dead.  And,  by  parity 
of  reascming,  if  a  son  is  deported,  he 
ceases  to  be  under  the  power  of  his 
father.  But,  if  by  the  indulgence  of 
the  prince  a  ciminal  is  wholly  re- 
stored, he  regains  his  former  condi- 
tion. 


De  relegatione. 


^  n..  Relegati  autem  patres  in  in- 
ralam  in  potestate  liberos  retinent, 
«t  liberi  relegati  in  potestate  paren- 
tum  remanent 


$2.  A  Father,  who  is  merely  ba- 
nidied  by  relegation,  retains  his  pa- 
ternal power:  and  a  son,  who  is  re- 
legated, still  remains  under  the  pow- 
er of  his  father. 


De  senritiite  pcense. 


^  m.  PcBnessenruseffectus  fiUos 
m  potestate  habere  desinit.  Send 
autem  ptenn  effiduntur,  qui  in  me^ 
tallum  damnantur,  eC  qui  bestiis 
tubjiduntiir. 


$  3.  When  a  mian  becomes  the 
slave  of  pimishmestt,  he  loses  his  pa- 
ternal jurisdiction.  Slavesof  pumfib- 
ment  are  those,  who  are  condemned 
to  the  mines,  or  senteneed  to  be  de- 
stroyed by  wild  beasts. 


De  dignitate* 


^  lY.  Filius-familia%  si  mili- 
taverit)  vd  d  senator,  yel  consul 
&ctus  fiierit^  remanet  in  potes- 
tate patris :  militia  enim,  vel  con- 
sularis  dignitas,  de  patris  potestate 
filium  non  liberat.  Sed,  ex  consti- 
tutione  nostr&,  smnma  patriciatus 
dignitas  illicd,  imperiaUbus  codicil- 
lis  proBstitis,  filium  a  patri&  potes- 
tate liberat  Quis  enim  patiatur, 
patrem  quidem  poeee,  per  emanci- 
pationis  modum,  potestatis  su8d 
nexibus  filium  liberate;  imperato- 
riam  aut^n  oelsitudin^n  non  va- 
lere  eum,  quern  patrem  sibi  elegit, 
ab  aUenfl  ezim  ere  potestate  ? 


$4  Although  the  son  of  a  family 
becomes  asoldier,  as^iator  or  aom- 
sul,  he  remains  under  the  power  of 
his  father,  from  which  neither  the 
army,  the  senate,  or  consular  digni- 
ty can  ^naneipate  him.  But  by  our 
constitution  the  patrician  dignity, 
conferred  by  our  special  diploma, 
shall  free  every  son  from  paternal 
subjection.  For  it  is  absurd,  that  a 
parent  may  emancipate  his  son,  and 
that  the  power  of  an  emperor  should 
not  suffice  to  make  any  person  inde- 
pendent, whom  he  hath  chosen  to  be 
a  father  of  the  comm(»iweaIth. 
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De  captivitate  et  postliminio. 


^  V.  Si  ab  hostibus  captus  fuerit 
parens,'  quamvis  servus  hostium 
fiat,  tamen  pendet  jus  liberorum, 
propter  jus  postliminii :  quia  hi, 
qui  ab  hostibus  capti  sunt,  si  reversi 
fuerint,  omnia  pristina  jura  recipi- 
unt :  idcirc6  reversus  etiam  liberos 
habebit  in*potestate :  quia  postlimi- 
nium fingit  eum,  qui  captus  est,  in 
dvitate  semper  fuisse.  Si  vero  ibi 
decesserit,  exind^,  ex  quo  captus 
est  pater,  filius  sui  juris  fuisse^vide- 
tur.  Ipse  quoque  filius,  neposve, 
si  ab  hostibus  captus  fuerit,  simili- 
ter dicimus,  propter  jus  postlimi- 
nii,  jus  quoque  potestatis  parentis 
in  suspenso  esse.  Dictum  autem 
est  postliminium  &  limine  et  post 
Unde  eum,  qui  ab  hostibus  captus 
.est,  et  in  fines  nostros  postea  per^ 
venit,  postliminio  reversum  rect^ 
dicimus.  Npm  limina  sicut  in  do- 
mo  finem  quendam  fiuaunt,  sic  et 
imperii  finem  esse  limen  veteres 
voluBTunt  Hinc  et  limen  dictum 
est,  quasi  finis  quidam  et  terminus. 
Ab  eo  postliminiuin  dictum  est, 
quia  ad  idem  liniisn  reveitebatur, 
quod  mmiserat  Sed  et,  qui  cap- 
tus yictis  hostibus  recuperatur, 
postliminio  rediisse  existimatur. 


De  emancipatione  item  de  modis  et  efiectibus  ejusdem. 


^  5.  If  a  parent  is  taken  prisoner, 
although  he  become  a  slave,  he  loses 
not  his  paternal  power,  which  re- 
mains in  suspense  by  reason  of  a 
privilege  granted  to  all  prisoners, 
namely,  the  right  of  return  :  for 
captives,  when  they  obtain  their 
liberty,  are  repossessed  of  all  their 
former  rights,  in  which  paternal 
power  is  of  course  included  ;  and, 
at  their  return,  they  are  supposed, 
by  a  fiction  of  law,  never  to  have 
been  absent.  If  a  prisoner  dies 
captive,  the  son's  independence  is 
reckoned  from  the  commencement 
of  his  fitther's  captivity.  Also,  if 
a  son,  or  grand-son,  becomes  a 
prisoner,  the  power  of  the  parent  is 
said,  for  the  reason  before  assigned, 
to  be  only  in  susp^ise.  The  term 
jfostlirmnium  is  derived  from  post 
and  limen.  We  therefore  aptly  use 
the  expression  reversus  postliminio^ 
when  a  person,  who  was  a  captive, 
returns  within  our  own  confines. 


^  TI.  Prcterea,  emancipatione 
quoque  desinunt  hberi  in  potestate 
parentum  esse.  Sed  emancipatio 
antea  quidem  vel  per  antiquam  legis 
observationem  procedebat,  quae  per 
imaginarias  venditiones  et  interce- 
dentes  manumissiones    celebraba- 


§  6.  Children  also  cease  to  be  un-^ 
der  the  power  of  their  parents  by  e- 
mancipation.  Emancipation  was  ef- 
fected according  to  our  ancient  law, 
either  by  imaginary  sales  and  inter- 
vening manumissions,  or  by  imperi- 
al rescript;  but  it  has  been  our  eare 
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tiir,  vel  ex  imperiali  rescripto. 
Nostr&  autem  providenti&  etiam 
hoc  in  melius  per  constitutionem  re- 
formavit;  ut,  fictione  pristin&  ex- 
plosft,  recta  via  ad  competentes  ju- 
dices,  vel  magistratus,  parentes  in- 
trent,  et  filios  suos  vel  filias,  vel  ne- 
potes  vel  neptes,  ac  deinceps,  a 
SU&  manu  dimittant.  Et  tunc,  ex 
edicto  prsetoris,  in  bonis  ejusmodi 
filii  vel  filisB,  vel  nepotis  vel  neptis 
qui  quseve  a  parente  manumissus 
vel  manumissa  fuerit,  eadem  jura 
prsstantur  parenti,  qusd  tribuuntur 
patrono  in  bonis  liberti.  Etprse* 
terea,  si  impubes  sit  filius,  vel  filia, 
▼el  csdteri,  ipse  parens  ex  manumis- 
sion e  tutelam  ejus  nansciscitur. 

8i  alii  emaeipente  alii 

§  YII.  Admonendi  autem  su- 
mus,  liberum  arbitrimn  esse  ei,  qui 
filium,  et  ex  eo  nepotem,  vel  nep- 
tem,  in  potestate  habet,  filium  qui- 
dem  de  potestate  dimittere,  nepo- 
tem verd  vel  neptem  retinere :  et, 
fe  converso,  filium  quidem  in  potes- 
tate retinere,  nepotem  verd  vel  nep- 
tem manumittere :  vel  omnes  sui 
juris  efficere.  Eadem  et  de  prone- 
pote  et  pronepte  dicta  esse  intelli- 
guntur. 


to  reform  these  ceremonies  by  an  ex- 
press constitution,  so  that  parents 
may  now  have  immediate  recourse 
to  the  proper  judge  or  magistrate, 
and  emancipate  their  children, 
grand-children,  &c.  of  both  sexes. 
And  also,  by  a  praetorian  edict,  the 
parent  is  allowed  to  have  the  same 
right  in  the  goods  of  those,  whom  he 
emancipates,  as  a  patron  }isls  in  the 
goods  of  his  freed-man.  And  far- 
ther, if  the  children  emancipated 
are  within  the  age  of  puberty,  the 
parent,  by  whom  they  were  eman- 
cipated, obtains  the  right  of  ward- 
ship or  tutelage,  by  the  emancipa- 
tion. 


retineantur  in  potestatu. 

^  7.  A  parent  having  a  son  un- 
der his  power,  and  by  that  son  a 
grand-son  or  grand-daughter,  may 
emancipate  his  son,  and  retain  Ins 
grand-son  or  grand-daughter  in  sub- 
jection. He  may  also  emancipate 
his  grand-son  or  grand-daughter, 
and  retain  his  son;  or,  he  may 
make  them  all  independent  And 
the  same  may  be  said  of  a  great- 
grand-son,  or  a  great-grand-daugh- 
ter. 


De  adoptione. 

§  vm.  Sed  et,  si  pater  filiimi,        $  8.  If  a  father  gives  his  son  in 


quem  in  potestate  habet,  avo,  vel 
proavo  naturaU,  secundum  nostras 
constitutiones  super  his  habitas,  in 
adoptionem  dederit,  id  est,  si  hoc 
ipsum  actis  intervenientibus  apud 
competentem  judicem  manifestave- 
rit,  prsosente  eo,  qui  adoptatur,  et 


adaption  to  the  natural  grand-father 
or  great-grand-father  of  such  son, 
adhering  toour  constitutions  for  that 
purposeenacted,  which  enjoin  thepa- 
rent  to  declare  intention  before  a  com- 
petent judge,  in  the  presence  of  the 
person  to  be  adopted,  andalaointhe 
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non  contradicente,  nee  non  eo  prss- 
sente,  qui  adoptat,  solvitur  quidem 
jus  potestatis  patris  naturalis;  tran- 
sit autem  in  hujusmodi  parentem 
adoptivum :  in  cujus  person^  et  a- 
doptionem  esse  plenissimam  antea 
diximus. 


presence  of  the  adoptor,  then  does 
the  right  of  paternal  power  pass 
wholly  from  the  natural  father  to 
the  adoptive,  in  whose  person,  as 
we  have  before  observed,  adoption 
has  its  fullest  extent 


De  nepote  nato  post  filium  emancipatum. 


$  IX.  niud  scire  oportet,  quod 
si  nurus  tua  ex  filio  tuo  conceperit, 
et  filium  tuum  emancipaveris,  vel 
in  adoptionem  dederis,  preegnante 
nuru  tua,  nihilominus,  quod  et  ea 
nascitur,  in  potestate  tu&  nascitur. 
Quod  si  post  emancipationem  vel 
adoptionem  conceptus  fuerit,  patris 
sui  emancipati,  vel  avi  adoptivi, 
potestati  subjicitur. 


§  9.  It  is  necessary  to  be  known, 
that,  if  a  son's  wife  hath  conceived, 
and  you  afterwards  emancipate  that 
son  or  give  him  in  adoption,  his  wife 
being  pregnant,  the  child  will  be 
bom  und^r  your  paternal  authority. 
But  if  the  conception  be  subsequent 
to  the  emancipation  or  adoption,  the 
child  becomes  subject  at  his  birth, 
either  to  his  emancipated  father,  or 
his  adoptive  grand-father. 


Ab  parentes  cogi  possunt  liberos  suos  de  potestate  dimittere  ? 

$  X.  Et  quidem  neque  naturales  $  10.  Children,  either  natural  or 
Uberi,  neque  adoptivi,  uUo  pen^  mo-  adopted,  can  rarely  compel  their  pa- 
do  possunt  cogere  parentes  de  po-  rents  by  any  method  to  dismiss 
testate  su&  eos  dimittere.  them  from  subjection. 


«»•« 


TITULUS    DECIMUS-TERTIUS, 

DE  TUTELIS. 

D.  xxvi.    T.  1.    Nov.  72. 

De  personis  sui  juris. 


TRANSEAMUS  nunc  ad  aliam 
divisionem  personarum.  Nam  ex 
his  personis,  quae  in  potestate  non 
sunt,  qusedam  vel  in  tutel&  simt,  vel 
in  curatione,  qusedam  neutro  jure 


Let  us  now  proceed  to  another  di- 
vision of  persons.  Of  those,  who 
are  not  imder  parental  power,  some 
are  under  tutelage,  some  under  cura- 
tion,  and  some  under  neither.    Let 
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tenentur.  Yideamus  ergo  de  his, 
qvLBd  in  tuteli  vel  curatione  sunt :  ita 
enim  intelligemus  cseteras  personas, 
quae  neutro  jure  tenentur.  Ac  pri- 
us  dispiciamus  de  his,  qui  in  tuteUt 
sunt. 

Tutete 

$  I.  Est  autem  tutela  (ut  Servius 
definivit)  vis  ac  potestas  in  capite 
libero,  ad  tuendum  eum,  qui  per 
ffitatem  se  defendere  nequit,  jure 
civili  dati  ac  permissi. 


us  enquire  then,  what  persons  are 
under  tutelage  and  curation;  for 
thus  we  shall  ascertain,  who  are 
not  subject  to  either.  And  first  of 
persons  under  tutelage. 

definitio. 

^  1.  Tutelage,  as  Servius  has  de- 
fined it,  is  an  authority  and  power* 
given  and  permitted  by  the  civil 
law,  over  such  independent  persons,- 
as  are  unable,  by  reason  of  their 
youth,  to  protect  themselves. 


Definitio  et  etymologia  tutoris. 


§  II.  Tutores  autem  sunt,  qui 
earn  vim  ac  potestatem  habent :  ex- 
que  ips&  re  nomen  acceperunt.  Ita- 
que  appellantur  tutores,  qua^  tui- 
tores  atque  defensores ;  sicut  aeditui 
dicimtur,  qui  sedes  tuentur. 


$  2.  Tutors  are  those,  who  have 
this  authority  and  power ;  and  they 
take  their  name  from  the  nature  of 
their  office.  For  they  are  called 
tutors,  qtiosi  tuUares  defenders ;  as 
those,  who  have  the  care  of  the  sa- 
cred buildings,  are  called  (Bdituiy 
quod  cedes  tueaniur. 


Ctuibus  testamento  tutor  datur :  et  primum,  de  liberis  in  po- 

testate. 


$  III.  Permissum  est  itaque  pa- 
rentibus  Uberis  impuberibus,  quos 
in  potestate  habent,  testamento  tu- 
tores dare :  et  hoc  in  filios  filiasque 
procedit  omnimodo :  nepotibus  vero 
neptibusque  ita  demum  parentes 
possunt  testamento  tutores  dare,  si 
post  mortem  eorum  in  potestatem 
patris  sui  non  sunt  recasuri.  Ita- 
que, si  filius  tuus,  mortis  tuse  tem- 
pore in  potestate  tu&  sit,  nepotes  ex 
eo  non  poterunt  ex  testamento  tuo 
tutores  habeie,  quamvis  in  potes- 
tate tu&  fuerint :  scilicet,  quia,  mor- 
tuo  te,  in  potestatem  patris  sui  re- 
casuri sunt 


$  3.  Parents  may  assign  tutors 
by  testament  to  such  of  their  child- 
ren as  are  not  arrived  at  puberty, 
and  are  under  their  power.  And 
this  privilege  extends  without  ex- 
ception over  sons  and  daughters. 
But  grand-fathers  can  only  give  tu- 
tors to  their  grand-children,  when 
these  cannot  fall  under  thp  power  of 
their  father,  after  the  death  of  their 
grand-father.  Hence,  if  your  son  is 
in  your  power  at  the  time  of  your 
death,  your  grand-children  by  that 
son  cannot  receive  tutors  by  your 
testament,  although  they  were  ac* 
tually  in  your  power ;  because  at 
your  decease  they  will  become  sub- 
ject to  their  father. 
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De  posthuoiis. 


§  TV.  Cum  autem  in  compluribus 
aliis  causis  posthumi  pro  jam  natis 
habeantur,  et  in  hac  causd  placuit 
non  minus  posthumis,  quam  jam 
natis  tutores  dari  posse ;  si  modo 
in  eSi  caus&  sint,  ut^  si  vivis  paren- 
tibus  nascerentur,  sui  hseredes  et  in 
potestate  eorum  fierent 


^  4.  As  posthumous  children  are 
in  many  cases  considered  as  already 
bom  before  the  death  of  their  fa- 
thers :  therefore  tutors  may  be  gir- 
en  (by  testament)  as  well  to  a  post- 
humous child,  as  to  a  child  already 
bom,  if  such  posthumous  child,  had 
he  been  bom  in  the  life-time  of  his 
father  would  have  been  his  proper 
heir  and  under  his  power. 


De  eraancipatis. 


$  y.  Sed  et,  si  emancipato  filio 
tutor  k  patre  datus  fuerit  testamen- 
to,  confirmandus  est  ex  sententi& 
prsBsidis  omnimodo,  id  est,  sine  in- 
quisitione. 


^  6.  But,  if  a  father  gives  a  tu- 
tor by  testament  to  his  emancipated 
son,  such  tutor  must  be  confirmed 
by  the  sentence  of  the  governor  of 
the  province  without  inquisition. 


TITULUS  DECIMUS-QUARTUS. 

QUI  TESTAMENTO  TUTOEES  DABI  POSSUNT. 

D.  xxvi.  T.  2.    C.  V.  T.  28. 
Clui  tutores  dari  possont. 


DABI  autem  tutor  potest  testa- 
mento  non  solum  pater-ifamilias, 
sed  etiam  filiufr-familiaa 


Not  only  the  father  of  a  family 
may  be  appointed  tutor  by  testament 
but  also  the  son  of"  a  family. 


De  servo. 


$  I.  Sed  et  servus  proprius,  tes- 
lamento  cum  libertate  rect^  tutor 
dari  potest;  sed  sciendum  est,  et 
sine  libertate  tntorum  datum  tacit^ 
libertatem  directam  accepisse  vide- 
ri;  et  pet  hoc  rect^  tntorem  esse: 
jhsAf  si  per  errarem,  quasi  liber, 
tatar  datoB  mt,  aliod  dioendum  est 


^  1.  A  man  may  by  testament  as- 
sign his  own  slave  to  be  a  tutor  with 
Uberty.  Bui  note,  that  if  a  slave  be 
appointed  tutor  by  testament  without 
mentioning  Uberty,  he  seems  tacitly 
to  be  enfranchised,  and  is  thus  le- 
gally constituted  a  tutor;  yet,  if  a 
testator  through  error,  imagining  his 
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Servus  autem  alienus  pure  inutili- 
ter  testamento  datur  tutor :  sed  ita, 
cum  liber  erit^  utiliter  datur.  Pro- 
prius  autem  servus  inutiliter  eo 
modo  tutor  datur. 


slave  to  be  free,  by  testament  ap- 
points him,  as  such,  to  be  a  tutor,  the 
appointment  wiil  not  avail.  Also 
the  absolute  appointment  of  another 
man's  slave  tobe  a  tutor  is  altogether 
ineflfectual;  but,  if  the  appointment 
is  upon  condition  that  the  person  ap- 
pointed obtains  his  freedom,  then  it 
is  well  made :  but  if  a  man  by  testa- 
ment appoints  his  own  slave  to  be  a 
tutor,  when  he  shall  obtain  his  liber- 
ty ^  the  appointment  will  be  void. 

De  furioso  et  minore  viginti-quinque  annis. 


§  n.  Puriosus,  vel  minor  viginti- 
quinque  annis,  tutor  testamento  da- 
tus,  tutor  tunc  erit,  cum  compos 
mentis,  aut  major  viginti-quinque 
Bimis,  fuerit  factus. 


^2.  If  a  madman  or  minor  (un- 
der twenty-five)  is  by  testament  ap- 
pointed tutor,  the  one  shall  begin 
to  act,  when  he  becomes  of  sound 
mind,  and  the  other,  when  he  has 
completed  his  twenty-fifth  year. 


QrUibus  modis  tutores  dantur. 


^  IIL  Ad  certum  tempus,  vel  ex 
certo  temp<^Te,  vel  sub  conditione, 
vel  antehseredisinstitutionem  posse 
pari  tutorem  non  dubitatur. 


$  3.  It  is  not  doubted,  but  that  a 
testamentary  tutor  may  be  appoint- 
either  until  a  certain  time,  or  from 
a  certain  time,  or  conditionally,  or 
before  the  institution  of  an  heir. 


Cui  dantur. 


$  IV.  Certse  autem  rei,  vel  causae, 
tutor  dari  non  potest:  quia  persons 
non  causae,  vel  rei,  tutor  datur. 


$  4.  A  tutor  cannot  be  assigned  to 
any  particular  thing,  or  upon  any 
certain  account,  but  can  only  be 
given  to  persons. 


De  tutore  dato  filiabus,  vel  filiis,  vel  iiberis,  vel  nepotibus. 


$  V.  Si  quis  filiabus  suis,  vel  fi- 
liis,  tutores  dederit,  etiam  posthu- 
mae  vel  posthumo  dedisse  videtur  : 
quia,  filii  vel  filin  appellatione,  et 
posthumus  etposthumacontinentur. 
duod  si  nepotes  sint,  an  appella- 
tione filiorum  et  ipsis  tutores  dati 


$  5.  If  a  man  nominates  a  tutor 
for  his  sons  or  daughters,  the  nom- 
ination extendstohisposthumous  is- 
sue; because,  under  the  appellation 
of  son  or  daughter,  a  posthumous 
child  is  comprehended.  But,  are 
grand-childien  denoted  by  the  word 
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sint?  Dicendum  est,  ut  et  ipsis 
quoque  dati  videantur,  si  mod6  lib- 
eros  dixerit ;  caeteriim,  si  filios,  non 
continebimtur.  Alitor  enim  filii, 
alitor  nepotes  appeUantur.  Plan^, 
fii  posteris  dederit,  tam  filii  jK)st- 
humiy  quam  csteri  liberi,  contine- 
bimtur. 


sons  ?  we  answer,  that  under  chil' 
dren^  grand-children  are  included, 
but  not  under  sons :  for  son  and 
grand-son,  differ  in  signification. 
But,  if  a  testator  assigns  a  tutor 
to  his  descendants,  it  is  evident| 
that  not  only  his  posthumous  sons 
are  comprehended,  but  all  his  oth- 
er children. 


^♦«> 


TITULUS    DECIMUS-QUINTUS. 

DE  LBGITIMA  AGNATORUM  TUTELA. 
D.  xxxvi    T.  4    C.  V.    T.  30. 

Samma. 


QUIBUS  autem  testamento  tu- 
tor datus  non  est,  his,  ex  lege  duo- 
decim  tabularum,  agnati  sunt  tu- 
tores,  qui  vocantur  legitimi. 


The  Agnati  by  a  law  of  the  twelve 
tables,  are  appointed  tutors  to  those, 
to  whom  no  testamentary  tutor  was 
given ;  and  these  tutors  are  called 
kffUimiy  tutors  by  law. 


Qui  sunt  agnati. 


§  L  Sunt  autem  agnati  cognati, 
per  virils  sezus  cognationem  con- 
juncti,  quasi  k  patre  cognati :  veluti 
firater  ex  eodem  patre  natus,  firatris 
filius,  neposve  ex  eo :  item  patruus 
et  pratrui  fihus,  neposve  ex  eo.  At, 
qui  per  fcBminini  sexus  personas 
c<^;natione  junguntur,  agnati  non 
sunt,  sed  alias  naturali  jure  cognati, 
Itaque  amitse  tuae  filius  non  est  tibi 
agnatus,  sed  cognatus :  et  invicem 
tuilli  eodem  jure  conjungeris:  quia, 
qui  ex  e&  nascuntur,  patris,  non 
matris,  fajniliam  sequuntur. 


§  1.  Agnati  are  those,  who  are 
collaterally  related  to  us  Jt>y  males, 
as  a  brother  by  the  same  father,  or 
the  son  of  a  brother,  or  by  him  a 
grand-son ;  also  a  father's  brother, 
or  the  son  of  such  brother,  or  by 
him  a  grand-son.  But  those,  who 
are  related  to  us  by  a  female  are  not 
agnate,  but  cognate,  bearing  only  a 
natural  relation  to  us.  Thus  the  son 
of  a  father's  sister  is  related  to  you 
not  by  agnatvofiy  but  cognation;  and 
you  are  also  related  to  him  by  cognor 
tUm ;  for  the  children  of  a  father's 
sister,  follow  the  family  of  their  fa* 
ther,  and  not  that  of  their  mother. 
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Quis  dicatar  intestatus. 


^  2.  The  law  of  the  twelve  tables, 
in  calling  the  agnail  to  tiUelage  in 
case  of  intestacy,  relates  not  solely 
to  persons  altogether  intestate,  who 
might  have  appointed  o  tntor,  but 
also  to  those,  who  are  hitestate  only 
in  respect  of  tutelage ;  and  this  may 
happen,  if  p  tutor,  nominated  by  tes- 
tament, should  die  iji  the  lifetime 
of  the  testator. 


Qaibtts  modis  agnatio,  vel  cognatio,  finitur. 

$  in.    Sed  agnationis  quidem      ^  3.  The  right  of  agnation  is  taken 


^  n.  Quod  aittem  lex  duodecim 
tabularum  ab  initestato  voeat  ad  tu- 
telam  agnates,  non  hanc  habet  sig- 
nificatienem,  si  omnino  non  fecerit 
testamontum  is,  qui  poterat  tutores 
dare ;  sed  si,  quantum  ad  tutelam 
pertinet,  intestatus  decesserit :  quod 
tunc  quoque  accidere  intelligitur, 
cum  is  qui  datus  est  tutor,  vivo  tes- 
tatore  decesserit. 


jus  omnibus  modis  capitis  diminu- 
tione  periimque  perimitur:  nam 
agnatio  juris  civilis  nomen  est ;  cog- 
nationis  vero  jus  non  omnibus  mo- 
dis commutatur :  quia  civilis  ratio, 
civila  quidem  jura  ctrrumpere  po- 
test, naturalia  verd,  non  utique. 


away  by  almost  every  diminution, 
or  change  of  state :  for  agnation  is 
but  a  name  given  by  the  civil  law ; 
but  the  riffht  of  conation  is  not  thus 
altered;  for  although  civil  policy 
may  extinguish  civil  rights  yet  over 
natural  rights  it  has  no  such  power. 


<    ^s.^  » 


TITULUS    DECIMUS-SEXTUS. 

DE  CAPITIS  DIMINUTIONR 
D.  iv.    T.  6. 

Definitio  et  dinsio. 

EST  autem  capitis  diminutio  pri^  Diminution  is  the  change  of  a 

oris  statud  mutatio;  eaque  tribus  man's  former  condition:  and  this 

modis  accidit :  nam  aut  maxima  est  is  threefold,  the  greater,  the  less, 

capitis  diminutio,  aut  minolr,  (quam  and  the  least 
quidam  mediam  vocant,)  aut  mini- 
ma. 

De  maxima  capitis  diminutione. 


$  t.  Maxima  capitis  diminutio 
est,  cum  aUquis  simul  et  civitatem 
et  libertatem  amittit ;  quod  accidit 


$  1.  The  greater  diminution  is, 
when  a  man  loses  both  the  right  of  a 
citizm  and  his  liberty ;  as  they  do, 
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his,  qni  servi  pcBiue  efficiuiitur  atro-    who  by  tlie  rigour  of  their  sentence 


citate  sentential :  vcl  libertis,  ut  in- 
gratis  crgn.  patronos  coucleniuatis  : 
vel  his,  ([ui  se  ad  pretiiira  partici- 
pandum  vcnnndari  passi  sunt. 


1)ecomc  the  slaves  of  punishment; 
and  freed-men,  who  are  condemned 
to  slavery  for  ingratitude  to  their 
patrons ;  and  all  such,  wlio  suffer 
themselves  to  be  sold,  to  share  the 
price. 


De  media. 


§  n.  Slinor,  sive  iTiedia  capitis 
diminntioi)  est,  cum  civitas  quidem 
amittitiur,  Ii1)crtas  vcro  retinetur; 
quod  accidit  ci,  cui  aqua  et  igni  in- 
tcrdictum  fuerit,  vcl  ci,  qui  in  in- 
sulam  dcportatus  est 


'S'  2.  Tlie  less  or  mesne  diminution 
is,  when  a  man  loses  the  rights  of  a 
citizen,  but  retains  his  libcity; 
whicJi  happens  to  hino,  who  is  for- 
bidden the  use  of  fire  and  water,  or 
to  him  who  is  transported  into  aji 
islands 


De  minima 


$  ni.  Minima  capitis  diminu- 
tio  est,  cum  civitas  retinetur  et  li- 
bertas,  sed  status  hominis  connnu- 
tatur:  quod  accidit  his,  qui,  ciun 
sui  jiiris  fucriut,  csepenmt  alieno 
juri  subjocti  esse;  vel  contra,  ve- 
lut)  si  fihus-familias  a  patre  eman- 
cipatus  fuerit,  est  capite  dimiuutus. 


^  3.  The  least  dimhmtion  is, 
when  the  condition  of  a  man  is 
charged  without  forfeiture  either  of 
civil  riglits  or  liberty ;  as  when  he, 
who  is  independent,  becomes  sub- 
ject by  adoption ;  or  when  the  son 
of  a  family  hath  been  emancipated 
by  his  father. 


De  sero  manomisso. 


^  IV.  Servus  autem  manmnis- 
sus  capite  non  minuitur;  quiamU- 
lum  caput  habuit. 


§  4.  The  manumission  of  a  slave 
produces  no  change  of  state  in  him^ 
because  he  had  no  state,  or  civil  ca- 
pacity. 


De  mutatione  dignitatis. 


^  T.  QnflHiB  autem  dignitas 
magis  quam  status  permutatur,  ca- 
pite non  minuuntur ;  et  ided  k  so- 
nata InotoB  capite  non  minui,  con- 
slat 


^  5.  Those,  whose  dignity  is  ra- 
ther changed  than  their  state,  do  not 
suffer  diminution ;  hence  it  is  not 
diminution  to  be  removed  from  the 
senatorial  dignity. 
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Interpretatio  §  ult.  sup,  tit.  prox. 


$  VI.  duod  autem  dictum  est, 
manere  cognationis  jus  etiam  post 
capitis  diminutionem,  hoc  ita  est, 
si  minima  capitis  diminutio  inter- 
yeniat  :  msinet  enim  cognatio. 
Nam,  si  maxima  capitis  diminutio 
interveniat,  jus  quoque  cognationis 
perit,  ut  puta  servitute  alicujus  cog- 
nati ;  et  ne  quidem,  si  manumissus 
fiierit,  recipit  cognationem.  Sed  et 
si  in  insulam  quia  deportatus  sit, 
cognatio  solvitur. 


$  6.  We  have  said,  that  the  right 
of  cognation  remains  after  diminu- 
tion, but  this  relates  only  to  the  least 
diminution.  For,  by  the  greater  di- 
minution, as  by  servitude,  the  right 
of  cognation  is  wholly  destroyed, 
even  so  as  not  to  be  recovered  by 
manumission.  The  right  of  cogna- 
tion is  also  lost  by  the  less  or  mesne 
diminution,  as  by  deportationlnto 
an  island. 


Ad  quos  agnatos  tatela  pertinet. 


$  yn.  Cum  autem  ad  agnatos 
tutela  pertineat,  non  simul  ad  om- 
nes  pertinet,  sed  ad  eos  tantum, 
qui  proximiore  gradu  sunt;  vel  si 
plures  ejusdem  gradus  sunt,  ad  om- 
nes  pertinet ;  veluti  si  plures  fra- 
tres  sunt,  qui  unum  gradum  obti- 
nent,  parit^r  ad  tutelam  vocantur. 


§  7.  Although  the  right  of  tute- 
lage belongs  to  agncUi,  yet  it  belongs 
not  to  all,  but  to  the  nearest  in  de- 
gree (Hily .  But,  if  there  be  many  in 
the  same  degree,  the  tutelage  be- 
longs to  all  of  them,  however  num- 
erous. For  example,  several  broth- 
ers are  all  called  equally  to  tutelage. 


» » ■  » » > 


TITULUS   DECIMUS-SEPTIMUS. 

DE  LEGITIMA  PATRONORUM  TUTELA. 
D.  xxvi.  T.  4.    C.  V.  T.  30. 

Ratio  ob  qaam  patronoram  tatela  dicitur  legitima. 


EXe&dem  legeduodecim  tabu- 
larum,  libertorum  et  Ubertarum  tu- 
tela ad  patronos  Uberosque  eorum 
pertinet,  qme  et  ipsa  legitima  tutela 
vocatur;  non  quia  nominatim  in 
e&  lege  de  hac  tutel&  caveatur ;  sed 
quia  perinde  accepta  est  per  inter- 
pretationem,  ac  si  verbis  legisin- 


By  the  same  law  of  the  twelve  ta- 
bles, the  tutelage  of  freed-men  and 
fireed-women,  belongs  to  their  pa- 
trons, and  to  the  children  of  such  pa- 
trons; and  this  is  tutelage  by  opera- 
tion of  law,  although  it  existsnot  no- 
minally in  the  law;  butit  isas  firmly 
established  by  interpretation,  as  if  it 
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troducta  esset  Eo  enim  ipso,  quod 
hsereditates  libertorum  libertarum- 
que,  sd  intestati  decessissent,  jusse- 
rat  lex  ad  patronos  liberosve  eorum 
pertinere,  crediderunt  veteres,  vo- 
luisse  legem,  etiam  tutelas  ad  eos 
pertinere ;  cum  et  aguatos,  quos  ad 
hffireditatem  lex  vocat,  eosdem  et 
tutores  esse  jusserit  ;  quia  ple- 
riimque,  ubi  successionis  estemo- 
lumentum,  ibi  et  tutelse  onus  esse 
debet  Ideo  autem  diximus  pie- 
rumjue,  quia,  si  f<Bmin&  impubes 
manumittatur,  ipsa  ad  hsereditatem 
vocatur,  cum  alius  sit  tutor. 


had  been  introduced  by  express 
words.  For,  inasmuch  as  the  law 
commands,  that  patrons  and  their 
children  shall  succeed  to  the  inheri- 
tance of  their  fireed-men  or  freed- wo- 
men who  die  intestate,  the  ancient 
lawyers  were  of  opinion  that  tutelage 
also  by  implication  should  belong  to 
patrons  and  their  children.  And  the 
law,  which  calls  agnati  to  the  inher- 
itance, commands  them  to  be  tutors, 
because  the  advantage  of  succession 
oilghtto  be  attended  in  most  cases 
with  the  burden  of  tutelage.  We 
have  said  in  most  cases,  because,  if 
a  person,  not  arrived  at  puberty,  is 
manumitted  by  a  female,  she  is  cal- 
led to  the  inheritance,  but  not  to 
the  turtelage. 


TITULUS  DECIMUS-OCTAVUS. 

DE  LEGITIMA  PARENTUM  TUTELA. 


EXEMPLO  patronorum  recep- 
ta  est  et  alia  tutela,  qu»  et  ipsa  le- 
gitima  vocatur ;  nam,  si  quis  filium 
aut  filiam,  nepotem  aut  neptem  ex 
fiUo,  et  deinceps,  impuberes  eman- 
cipaverit,  legitimus  eorum  tutor 
erit 


Another  kind  of  tutelage  termed 
legal,  is  received  in  imitation  of  pa- 
rental :^for,  if  a  parent  emancipate 
a  son,  a  daughter,  a  grand-son,  or  a 
grand-daughter,  who  is  the  issue  of 
that  son,  or  any  others  descended 
from  himj^by  males  in  a  right  line 
and  not  arrived  at  puberty,  then 
shall  suchparent  be  their  le^  tutor , 
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TITULUS  DECIMUS-NONUS. 

DE  FIDUCIARIA  TUTELA. 


Filii-familias  m  patre  manamissi  pater  tator  est  legitimus  : 
eo  vero  defuncto,  (rater  tutor  fidociarius  existit. 


EST  et  alia  tutela,  quro  Miicia- 
ria  appellatur :  nam,  si  parens  fili- 
lun  vel  filiani,  nepotem  vel  neptem, 
vel  deinceps,  iinpiiteres  maiin- 
niiserit,  legitimani  nanciscitiir  co- 
nini  tuteiani :  quo  dcluncto,  si  lilx5- 
ri  ejus  virilis  scxus  existant,  fiduci- 
arii  turores  fdiorum  suonini,  vel  fra- 
tris,  vel  sororis,  vel  cseteromin, 
efficiiuitur.  Atqui,  patrono  legiti- 
me tutore  mortuo,  liberi  quoque 
ejuslegitimi  sunttutores:  quoniam 
filius  qiiidem  dcfuncti,  si  non  essel 
i\  vivo  patre  emaucipatus,  post  obi- 
tum  ejus  sui  juris  efliccrctur,  uec 
in  fratmm  potestatem  recidcret, 
ideoquc  nee  in  tutelam.  Libertus 
autem,  si  scrvus  mansisset,  utiqne 
eodcm  jiiro  apiid  liberos  domini 
post  mortem  ejus  fiiturus  essct 
Ita  tamen  hi  ad  tutelam  vocantur,  si 
perfects  sint  setatis;  quod  nostra 
constitutio  in  omnibus  tutelis  et  cu- 
rationibus  observari  generaliter 
r»cepit 


Tliere  is  another  kind  of  tutelage 
called  fduclanj :  for,  if  a  parent 
emancipate  a  son  or  a  daughter,  a 
grand-son  or  a  grand-daughter,  or 
any  other  child,  not  arrived  at 
puljerty,  he  is  then  their  legal 
tntor :  but,  at  his  death,  his  male 
children  of  age  Ixjcomc  Xhefdticiary 
tutors  of  tlicir  own  sons,  or  of  a  bro- 
tlicr,  a  sister,  or  of  a  brother's  chil- 
dren emancipated  by  the  deceased. 
But  when  a  patron,  who  is  a  legal 
tutor,  dies,  his  children  also  become 
legal  tutors.  The  reason  of  which 
difference  is  this :  a  son,  although  ne- 
ver emancipated,  becomes  indepen- 
dent at  the  deadi  of  his  father ;  and 
therefore  as  he  falls  not  imder  power 
of  his  brothers,  he  cannot  be  mider 
then*'  legal  tutelage.  But  the  condi- 
tion of  a  slave  is  not  altered  at  the 
death  of  his  master ;  for  he  then 
becomes  a  slave  to  tlie  children  of 
the  deceased.  None  can  be  called 
to  tutelage,  unless  of  full  age  \  and 
om*  constitution  hath  commanded 
tliis  rule  to  be  generally  observed  in 
all  tutelages  and  curations. 
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TITULUS   VIGESIMUS. 

DE  ATIUANO  TITTORE,  ET  EO,  QUI   EX  LEGE  JULIA 

ET  TITIA  DABATUR. 

D.  xxvi.  T.  5.    C.  V.  T.  34  el  36. 


Ju8  antiquum,  si  nullus  sit  tutor. 

SI  cni  nnllus  omnino  tutor/iieratj 
et  dabatnr.  in  iirbe  quideni  iV  prae- 
tore  iirbano  et  majore  paite  tribu- 
norum  plebis.  tutor  ex  lege  Atilia: 
in  provinciis  verd  a  prassidibus  pro- 
irinciamm  ex  lege  Jnlia  et  Titia. 


Under  the  law  At  Ilia,  the  praetor 
of  tlie  city,  with  a  majority  of  the 
tribiuieS;  might  assign  tutors  to  all 
who  were  not  otherwise  intitled.  In 
the  provinces,  tutors  were  appointed 
by  the  respective  governors  under 
the  law  Jidia  and  TUia. 


spes  sit  futuri  tutoris  testamentarii. 


§  1.  If  a  testamentary  tutor  had 
been  appointed  conditionally,  or 
from  a  certain  day,  anotlier  tutor 
might  have  been  assigned  Ijy  virtue 
of  the  above  named  laws,  while  the 
condition  depended  or  until  the  day 
came.  Also  if  a  tutor  had  been  given 
miconditiojially,  yet,  as  long  as  the 
testamentary  heir  deferred  taking 
uix)n  liim  the  inheritance,  another 
tutor  might  have  been  appointed 
dmbig  the  nitervaL  But  his  office 
ceased,  when  the  condition  happen- 
ed, the  day  came,  or  tlie  iidieritaace 
was  entered  upon* 


Si  tutor  ab  hostibus  sit  captus. 

§  n.  Ab  hostibus  quoque  tutore        f»  2.  By  tlie  AtUian  and  JuHo-tU 


$  L  Sed  et,  si  in  testamento  tutor 
sab  conditione,  aut  ex  die  certo  da- 
tus  fuerat,  quamdiu  conditio  aut 
dies  pendebat,  iisdem  legibus  tutor 
alius  interim  dari  poterat  Item  si 
pur^  datus  fiierat,  quamdiu  ex  tes^ 
tamento  nemo  hseres  existebat,  tam- 
diu  ex  iisdem  legibus  tutor  peten^' 
dus  e^at,  qui  desinebat  esse  tutor, 
si  conditio  extiterat,  aut  dies  vene- 
rat,  aut  hseres  extiterat 


capto,  ex  his  legibus  tutor  peteba- 
tor ;  qui  desinebat  esse  tiitor,  si  is, 
qui  captus  erat,  in  civitatem  rever- 
sus  fuerat:  nam  reversus  recipiebat 
tatelam  jure  postliminiL 


iian  lawSjif  a  tutor  was  taken  by  the 
enemy,  another  tutor  was  applied  for 
whose  office  ceased,  of  course,  when 
the  first  tutor  retinned  from  captivi- 
ty ;  for  he  then  resumed  the  tutel- 
age by  his  right  of  return. 
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Quando  et  cur  desierint  ex  dictis  legibus  tutores  dari. 


$  m.  Sed  ex  his  legibus  tutores 
pupillis  desierunt  dari,  posteaquam 
primd  consules  pupillis  utriusque 
sexus  tutores  ex  inquisitione  dare 
coeperunt,  deinde  prsetores  ex  con- 
stitutionibus.  Nam  supradictis  le- 
gibus neque  de  cautione  k  tutoribus 
exigend^,  rem  pupillis  salvam  fore, 
neque  de  compeUendis  tutoribus  ad 
tutelse  administrationemy  quicquam 
cavebatur. 


$  3.  But  these  laws  fell  into  dis- 
use, first  when  the  consuls  began  to 
assign  tutors  to  pupils  of  either  sex, 
on  inquisition ;  and  next,  when  the 
praetors  were  invested  with  the  same 
authority  by  imperial  constitutions. 
For,  by  the  above  mentioned  laws, 
no  security  was  required  firom  the 
tutors  for  the  forthcoming  of  the 
property,  neither  were  they  compel- 
led to  act 


Jus  novum. 


$  lY.  Sed  hoc  jure  utimur,  ut 
Bom»  quidem  prnfectus  urbi,  vel 
pr»tor  secundum  suam  jurisdictio- 
nem,  in  provinciis  autem  pnesides 
ex  inquisitione,  tutores  crearent; 
vel  magistratus  jussu  prsesidum,  si 
non  sint  magns  pupillis  facultates. 


§  4  But  latterly,  at  Bomej  the 
prsefect  of  the  city,  or  the  praetor 
according  to  his  jurisdiction,  and,  in 
the  provinces,  the  respective  gover- 
nors may  assign  tutors  upon  in- 
quiry; so  may  an  inferior  magis- 
trate at  the  command  of  a  governor, 
if  the  possessions  of  the  pupil  are 
not  large. 


Jus  novissimum. 


$  y.  Nos  autem,  per  constituti- 
onem  nostram  hujusmodi  difficul- 
tates  hominum  resecantes,  nee  ex- 
pectat&  jussione  praesidum,  dispo- 
suimus,  si  facultates  pupilli  vel 
adulti  usque  ad  quingentos  solidos 
valeant,  defensores  civitatum  un^ 
cum  ejusdem  civitatis  religiosissi- 
mo  antistite,  vel  alias  personas  pub- 
licas,  id  est,  magistratus,  vel  juri- 
dicum  Alexandrinad  civitatis,  tu- 
tores vel  curatores  creare ;  legitimi 
cautel&  secundiun  ejusdem  consti- 
tutionis  normam  prasstandd,  videli- 
cet eorum  periculo,  qui  eam  acci- 
piunt 


§  6.  But  for  the  ease  of  our  sub- 
jects we  have  ordained,  that  the 
judge  of  Alexandria  and  the  magis- 
trates of  every  city,  together  with 
the  chief  ecclesiastic,  may  assign 
tutors  or  curators  to  pupils  or  a- 
dults,  whose  fortunes  do  not  exceed 
five  hundred  aurei^  without  waiting 
for  the  command  of  the  governor, 
to  whose  province  they  belong.  But 
all  such  magistrates  must,  at  their 
peril,  take  from  every  tutor,  so  ap- 
pointed, the  security  required  by 
our  constitution. 
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Ratio  tatelce. 


$  YI.  Impuberes  autem  in  tuteli 
,  naturali  juri  conveniens  est ; 
at  is,  qui  perfect®  »tatis  non  sit, 
alterius  tatela  regatur. 


^  6.  It  ii  agreeable  to  the  law  of 
naturS)  that  persons  under  pubeErtjTi 
should  be  under  tutelage ;  that  all 
who  are  not  of  ripe  age  may  be  un- 
der the  government  of  proper  per- 


sons. 


De  tutete  ratione  reddenda. 


§  yn.  Cum  ergd  pupiUonim  pu* 
pillarumque  tutcKres  n^otia  gerant, 
post  pubertatem  tatd»  judiciora- 
tionem  reddunt 


^  7.  Henee  as  tutors  administer  the 
affairs  of  their  puj^s,  thejr  may  be 
compelled  to  aecount,  by  an  action 
of  tutelage,  when  their  pupils  arrive 
at  puberty. 


TITULUa  VIGESiHUS^PfilMUS. 

DE  AUGTOBITATE   TUTORUM. 
Di  MfH  T.  8.    Q  V.  T.  60- 

In  qmbua  eaasm  auctoritas  rit  nectasntin. 


▲UGTORITAS  autena  tntom 
hi  q«rt^ii«^«iiit^  eausia  neeessaria  ptt«> 
filbfl  eAj  m  (loibuadam  nan  cal  ne* 
eessark :  nl,  ecoe^  ai  quid  daii  sibi 
irtipiikafear,  mm  Ml  neeessaria  ta«> 
tenia  anetGiitaa;  quod  a  s^iis  pio^ 
mxttant  popiUi,  neoesaaria  est  tatoris 
auctoritas :  namque  plaeuit^  iDtt- 
liorem  quidem  conditionem  licere 
iis  facere  etiam  sin^  tutoris  aucto- 
ritate ;  deteriorem  ver6  non  aliter, 
quam  cum  tutoris  auctoritate.  Un- 
de  in  his  causis,  ex  quibus  obliga^ 
tiones  mutu»  nascuntur,  ut  in  emp- 

7 


Thaaudionty  at  eonfimastioa  of 
a  teHor  is  is  aome  oaass  neceasayy, 
and  in  alhers  net.  When  a  aMii 
atipolates  to  make  a  gift  to  a  popil^ 
Hie  anthoiity  of  the  tatos  ianol  m* 
quisite;  but,  if  a  pufal  aBtam  into 
a  contract,  it  is  so ;  for  the  rule  is, 
that  pupils  may  better  their  condi- 
tion, but  not  impair  it,  without  the 
authority  of  their  tutors.  And  there- 
fore in  all  cases  of  mutual  obliga- 
tion, as  in  buying,  selling,  letting, 
hiring,  mandates,  deposites,  &c.  he^ 
who  contracts  with  a  pupil,  is  bound 
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tionibus,  venditionibus,    locationi- 

bus,  mandatis,  depositis,  si  tutores 

auctoritas  noninterveniat,  ipsi  qui- 

dem,  qui  cum  his  contrahunt,  obli- 

gantur ;  at  iuvicem  pupilli  non  obli- 
gantur. 


by  the  contract ;  but  not  the  pupil, 
unless  the  tutor  hath  authorised  it 


Exceptio. 


$  I.  Neque  tamen  haereditatem 
adire,  neque  bonorum  possessionem 
petere,  neque  hsereditatem'ex  fidei- 
conunisso  suscipere,  aliter  possunt, 
nisi  tutoris  auctoritate,  (quamvis 
illis  lucrosa  sit,)  ne  ullum  damnum 
habeant 


$  1.  But  no  pupil,  without  the 
authorityof  his  tutor,  can  enter  up- 
on an  inheritance,  or  take  upon  him 
the  possession  of  goods,  oran  inheri- 
tance in  trust ;  for,  there  is  a  possi- 
bility of  damage,  as  well  as  gain. 


Quomodo  auctoritas  interponi  debet. 


$  n.  Tutor  autem  statim  in  ipso 
negotio  pnesens  debet  auctor  fieri, 
si  hoc  pupillo  prodesse  existimave- 
rit  Post  tempus  verd,  vel  per  epis- 
tolam,  aut  per  nuntium,  interposita 
auctoritas  nihil  agit 


$  2.  If  a  tutor  would  authorise 
any  act,  which  he  esteems  advanta- 
geous to  his  pupil,  he  should  be  per- 
sonally present ;  for  his  authority 
hath  no  effect,  wh^i  given  by  letter, 
by  messenger,  or  after  contract 


Quo  casu  interponi  non  potest. 


$  in.  Si  inter  tutorem  pupillum- 
que  judicio  agendum  sit,  quia  ipse 
tutor  in  rem  suam  auctor  esse  non 
potest,  non  prsatorius  tutor  (ut  olim) 
constituir,  sed  curator  in  locimi  ejus 
datur;  quocuratore  interveniente, 
judicium  peragitur ;  et,  eo  peracto, 
curator  esse  desinit 


$3.  When  a  suit  is  to  be  commen- 
ced between  a  tutor  and  his  pupil, 
inasmuch  as  the  tutor  cannot  exer- 
cise his  authority,  as  such,  against 
himself,  a  curator,  and  not  a  praeto- 
rian tutor,  (as  was  formerly  the  cus- 
tom,) is  appointed,  by  whose  invai- 
tion  the  suit  is  carried  oa;  and, 
when  it  is  determined,  the  cuiator- 
ship  ceases. 
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TITULUS   VIGESIMUS-SECUNDUS. 

QUIBUS  MODIS  TUTELA  FINITUR. 

C.  V.    T.  60. 

De  pubertate. 


PUPILU,  pupill»que,  cum  pu- 
beies  esse  cceperint,  |l  tutel&  libersui- 
tur.  Pubertatem  autem  veteres  qui- 
dem  non  soliim  ex  annis,  sed  etiam 
ex  habitu  corporis,  in  masculis  «sti- 
mari  volebant    Nostra  autem  ma- 
jestas,  dignum  esse  castitate  nostro- 
rum  tempoTum    existimans,  bene 
putavit,  quod  in  fomims  etiam  an- 
tiquisimpudicumesse  visum  est^  id 
est,  inspectionem  habitudinis  cor- 
poris, hoc  etiam  in  masculos  exten- 
dere :  et  idco,  nostrS,  sancta  consti- 
.  tutione  promulgate  pubertatem  in 
ni^<^*iilis  post   decimum  quaxtum 
annnin  completum  illic6  initium  ac- 
cipere   disposuimus  :    antiquitatis 
norman  in  fcBminis  ben^  positam  in 
suo  ordine  relinquentes,  ut  post  du- 
odecim  annos  completos,  viri  poten- 
tes  esse  credantur. 


Pupils,  both  male  and  female,  are 
freed  from  tutelage,  when  they  ar- 
rive at  puberty.  The  ancients  judg- 
ed of  puberty  in  males,  not  by  years 
only,  but  also  by  thehabit  oftheir bo- 
dies. But  our  imperial  majesty,  re- 
garding the  purity  of  the  present 
times,  hath  thought  it  proper,  that 
the  same  decency,  which  was  ever 
observed  towards  females,  should  be 
extended  also  to  males :  and  there- 
fore, by  our  sacred  constitution,  we 
have  enacted,  that  puberty  in  males 
should  be  reputed  to  commence  im- 
mediately after  the  completion  of 
their  fourteenth  year.  But,  in  rela- 
tion to  females,  we  leave  that  whole- 
some and  ancient  rule  of  law  unalter- 
ed by  which  they  are  esteemed  mar- 
riageable after  the  twelfth  year  is 
completed. 


De  capitis  diminutione  pupiUi. 


$1.  Item  finitur  tutela,  si  ar- 
gati  sint  adhuc  impuberes,  vel  de 
portati :  item  si  in  servitum  pu- 
piUus  redigatur,  vel  si  ab  hostibus 
captus  fuerit. 


^  1.  Tutelage  is  determined  be- 
fore puberty,  if  the  pupil  is  either 
arrogated,  or  suffers  deportation, 
or  is  reduced  to  slavery,  or  becomes 
a  captive. 


De  conditionis  eventu. 


§  n.  Sed  et,  si  usque  ad  certam 
conditionem  datus  sit  tutor  testa^ 
m^ito,  nque  evenit,  ut  desinat  esse 
tutor  existente  conditione. 


$  2.  But,  if  a  testamentary  tutor 
is  given  upon  a  certain  condition, 
when  that  condition  is  filled,  the  tu- 
telage ceases. 
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De  morte. 


$  in.  Simili  modo  finitur  tutela 
morte  pupillorum  vel  tutorum. 


$3.  Tutelage  ends  also  by  death 
of  the  tutor,  or  the  pupil. 


De  capitis  diminotione. 


$  lY .  Sec  et  capitas  diminutione 
tntoris,  per  quam  libertas  vel  civi- 
tas  amittitur,  omnis  tutela  pent. 
Mmimft  autem  capitis  diminutione 
tutoris,  yeluti  si  se  arrogandtun  de- 
derit,  legitima  tantum  perit ;  c»terse 
Hon  pereunt  Sed  pupilli  et  pupill» 
capitis  diminutiOy  licet  minima  sit, 
Cmnes  tutelas  toUit 


$4.  When  a  tutor  under  the  great- 
er diminution  of  state,  loses  his  liber- 
ty and  his  citizenship,  his  tutelage 
is  extinguished.  But,  if  the  least 
diminution  only  is  suffered,  as  when 
a  tutor  gives  himself  in  arrogation, 
then  no  species  of  tutelage  is  extin- 
guished, but  the  legal.  But  every 
diminution  of  state  in  pupils,  takes 
away  all  tutelage. 


De  tempore. 

f  T.  Ptttterea,  qui-  ad  certum  $  6.  These,  who  are  testamenta- 
tmpos  testamento  dantur  tntores,  ry  tutors  for  a  term  only,  are  dis- 
flnilo  60,  deponunt  tutelam.  charged  at  the  expiraticm  of  such 

term. 

De  remotione  et  excasatione. 


f  YL  ]>eflintmt  etiam  ttMtes 
esse,  qui  vel  remo  ventur  k  tutela  ob 
id,  quod  suspecti  visit  sunt ;  vel 
qui  ex  justd  caus&  se  excusant,  et 
onus  administrand»  tutelce  depo- 
nunt|  secundum  ea,  qua  inferius 
proponemus. 


$6.  They  also  cease  to  be  tutOTft, 
who  are  removed  on  suspicion;  or 
excuse  and  exempt  themselves  fix>m 
the  burden  of  tutelage  for  just  rea- 
sons ;  of  which  hereafter. 
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TITULUS   VIGESIMUS-TERTIUS, 

DE  CURATORIBUS. 
D.  xxviL  T.  10.    C.  V.  T.  70. 

De  adaltifl. 


MASGULI  quidem  puberes,  et 
foeminad  vira  potentes,  usque  ad  vi«- 
gesimum  quintum  annum  comple- 
tarn  curatores  accipiunt ;  quia  licet 
puberes  sint,  adhuc  tamen  ejus  so- 
talis  sunt,  ut  sua  negotia  tueri  non 
possint. 


Males  arrived  at  puberty,  and  fe- 
males marriageable,  do  nevertheless 
receive  curators,  until  they  have 
completed  their  twenty-fifth  year : 
for,  they  are  not  yet  of  an  age  to  take 
proper  care  of  their  own  affairs. 


A  quibuB  dentur  curatores. 


§  L  Dantur  autem  curatores  ab 
eisdem  magistratibus,  k  quibuset 
tutores.  Sed  curator  testamento 
noQ  datur ;  datus  tamen  confirma- 
tur  decieto  pr»ti»]s  vel 


$  1.  Curators  are  appointed  by  the 
same  magistrates,  who  appoint  tu-* 
tors.  A  curator  cannot  be  absolute- 
ly given  by  testament,  but  such 
nomination  must  be  confinned,  by 
a  prsBtor  or  governor  of  a  province. 

Quibus  dentur. 

$  II.  Item  inviti   adolescentes  §  2.  No  adults  can  be  obliged  to 

curatores   non  accipiunt,    prseter-  receive  curators,  unless  ad  litem; 

quam  in  litem;  curator  enim  et  ad  for  a  curator  may  be  appointed  to 

certam  causam  dari  potest.  any  special  purpose. 

De  furioflis  et  prodigis. 


^  m.  Furiosi  quoque,  et  prodigi, 
Ecet  majores  viginti  quinque  annis 
sint,  tamen  in  curatione  sunt  agna** 
torunii  ex  lege  duodecim  tabular- 
um.  Sed  solent  Romse  prsefectus 
urbi  vel  prsetores,  et  in  provinciis 
prsesides,  ex  inquisitione  eis  cura- 
tores dare.  ^ 


^  3.  By  law  of  the  twelve  tables, 
madmai  and  prodigals,  although 
of  full  age,  must  be  under  duration 
of  their  agnati.  But,  if  there  are 
no  agnatic  or  such  only  as  are  un- 
qualified, then  curators  are  appoint- 
ed ;  at  Romej  by  the  pra&fect  of  the 
city,  or  the  preetor ;  in  the  provin- 
ces^ by  the  governors,  after  re- 
quisite inquiry. 
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De  mente  captis,  sardis,  &c. 


^  IV.  Sed  et  mente  captis,  et 
suidisi  et  mutis,  et  illis,  que  perpe- 
tuo  morbo  laborant,  (quia  rebus  suis 
superesse  non  possunt,)  curatores 
daudi  sunt 


^  4  Persons  deprived  of  their  in- 
tellects, deaf,  mute,  or  subject  to  any 
continual  disorder,  since  they  are 
unable  to  manage  their  own  chairs, 
must  be  placed  under  curators. 


De  pupillis. 


§  y.  Interdum  autem  et  pupilli 
curatores  accipiunt ;  ut  puta,  si  le- 
gitimus  tutor  non  sit  idoneus :  quo- 
niam  habenti  tutorem  tutor  dan 
non  potest  Item,  si  testamento 
datus  tutor,  vel  k  prsetore  aut 
praeside,  idoneus  non  sit  ad  admi* 
nistrationem,  nee  tamen  firaudulen- 
ter  nogotia  administret,  solet  ei  cu- 
rator adjungi.  Item  loco  tutorum, 
qui  non  in  perpetuum,  sed  ad  tem- 
pus  i  tutfeUt  ezcusantur,  solent  cu- 
ratores darL 


§  6.  Sometimes  even  pupils  re- 
ceive curators;  as  when  the  legal  tu- 
tor is  unqualified :  for  a  tutor  must 
not  be  given  to  him,  who  already 
has  a  tutor.  Also,  if  a  tutor  by  testa- 
ment, or  appointed  by  a  pr»tor,  or 
the  goverenor  of  a  province,  appears 
afterwards  incapable  of  executing 
his  trust,  it  is  usual,  although  he  is 
guilty  of  no  fraud,  to  appoint  a  cu- 
rator to  be  joined  with  him.  It  is  also 
usual  to  assign  curators  in  the  place 
df  tutors  excused  for  a  time  only. 


De  constituendo  actore. 


§  YI.  duod  si  tutor  vel  advers& 
valetudine,  vel  ali&  necessitate,  im- 
pediatur,  quo  minus  negotia  pupilh 
administrare  possit,  et  pupillus  vel 
absit,  vel  infans  sit,  quem  velit  ac- 
torem,  periculo  ipsius  tutoris,  prae- 
tor, vel  qui  provincise  prseerit,  de- 
creto  constituet 


$  6.  If  a  tutor,  by  illness  or  any 
other  necessary  impediment,  should 
be  disabled  from  the  execution  of  his 
office,  and  *his  pupil  should  be  ab- 
sent, or  an  infant,  then  the  praetor,  or 
governor  of  the  province  shall  decree 
any  penbn,  whom  the  tutor  ap- 
proves of  to  be  the  pupil's  agent,  on 
the  responsibility  of  the  tutor. 
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TITULUS   VIGESIMUS-QUARTUS. 

DE  SATISDATIONE  TUTORUM,  VEL  CUKATORUM. 

D.  xxvii.  T.  7.    a  v.  T.  57. 

Qui  satisdare  cogantur. 

NE  tamen  pupillonim,  pupiUa-       It  is  a  branch  of  the  pr»tor's  office 

to  see,  that  tutors  and  curators  give 
a  sufficient  security  for  the  safety 
and  indemnification  of  their  pupils. 
But  this  is  not  always  necessary ; 
for  a  testamentary  tutor  is  not  com- 
pelled to  give  security,  inasmuch  as 
his  fidelity  and  diligence  seem  suf- 
ficiently approved  of  by  the  testator. 
Also  tutors,  and  curators  appointed 
upon  inquiry,  are  supposed  to  be 
qualified,  and  therefore  not  obUged 
to  give  security. 


rumve,  et  eorum,  qui  qusBve  in  cu- 
ratione  sunt,  negia  k  curatoribus 
tutoribusve  consumantur  vel  dimi- 
nuantur,  curet  prcetor,  ut  et  tutores 
et  curatores  eo  nomine  satisdent 
Sed  hoc  non  est  perpetuum;  nam 
tutores  testamento  dati,  satisdare 
non  coguntur:  quia  fides  eorum  et 
diligentia  ab  ipso  testatore  approba- 
ta  est.  Item  ex  inquisitione  tutores 
vel  curatores  dati,  satisdatione  non 
onerantur,  quia  idonei  electi  sunt 


Qaatenus  satisdatio  in  iis,  qui  satisdare  non  compelluntur, 

locum  habere  possit. 


$  I.  Sed,  si  ex  testamento  vel  in- 
quisitione duo  pluresve  dati  fuerint, 
potest  unus  offerre  satisdationde  in- 
demnitate  pupilli  vel  adolescentis, 
et  contutori  suo  vel  concuratori 
praeferri,  ut  solus  administret;  vel 
ut  contutor  aut  concurator  satis  of- 
ferens  prasponatur  ei,  ut  et  ipse  solus 
administret  Itaque  per  se  non  po- 
test petere  satisdationem  &  contu- 
tore  vel  concuratore ;  sed  offerre  de- 
bet, ut  electionem  det  concuratori 
vel  contutori  suo,  utrum  velit  satis 
accipere,  an  satisdare.  Quod  si 
nemo  eorum  satis  offerat,  siquidem 
adscriptum  fuerit  &  testatore,  quis 
gerat,  ille  gerere  debet;  quod  si  non 
fiierit  adsciiptuoii  quern  major  pars 


$  1.  If  two,  or  more,  are  appoint- 
ed by  testament,  or  by  a  magistrate, 
after  inquiry,  to  be  tutors  or  cura- 
tors, any  one  of  them,  by  oflfering 
security,  may  be  preferred  to  the 
sole  administration,  or  cause  his  co- 
tutor,  or  co-curator,  to  give  security, 
in  order  to  be  admitted  himself  to 
the  administration.  Thus  a  man 
cannot  demand  security  firom  his 
co-tutor  or  co-curator;  but  by  offer- 
ing it  himself,  he  may  compel  his 
co-tutor,  or  co-curator,  to  give  or 
receive  security.  When  no  securi- 
ty is  offered,  the  person  appointed 
by  the  testator  must  be  preferred ; 
but,  if  no  such  person  be  appointed, 
then  he  must  administer  whom  a 
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elegerit,  ipse  gerere  debet,  ut  edicto 
praBtoris  cavetur.  Sin  autem  ipsi 
tutores  dissenserint  circa  eligend- 
um  eum  vel  eos,  qui  gerere  debent, 
praetor  partes  suas  inteponere  de- 
bet Idem  et  in  pluribus  ex  inqni- 
sitione  datis  cbmprobandum  est;  id 
est,  ut  major  pars  eligere  ppaait)  peir 
quern  administratio  fiat 


majority  of  the  tutors  shall  elect, 
according  to  the  pnotorian  edict: 
if  they  disagree  in  their  choice,  the 
praetor  may  interpose.  The  same 
rule  is  to  be  observed,  when  many, 
either  tutors  or  curators,  are  nomi- 
nated on  inquisition  by  the  magis- 
trate, viz.  that  a  majority  determine 
who  shall  administer. 


Qrui  ex  administratione  tutelae  vel  curationis  tenentnr. 


^  II.  Sciendum  autem  est,  non 
Bciiim  tutores  vel  curatores  pupillis 
vel  adultis,  caeterisque  personis,  ex 
administratione  rerum  teneri:  sed 
etiam  in  eos,  qui  satisdationem  ac- 
cipiunt,  subsidiariam  actionem  es- 
se, quad  ultimum  eis  praesidium 
possit  afferre.  Subsidiaria  autem 
actio  in  eos  datur,  qui  aut  omnind 
&  tutoribus  vel  curatoribus  satisdari 
non  curaverunt,  aut  non  idon^e  pas- 
si  sunt  caveri:  .quad  quidem  tarn  ex 
prudentum  responsis,  quam  ex  con^ 
stitutionibus  imperialibuS)  etiam  in 
haeredes  eorum  extenditur. 


^  2.  It  is  to  be  noted  tiiat  tutors 
and  curators  are  not  alone  subject  to 
an  action,  on  account  of  adminis- 
tering the  affiiirs  of  pupils,  minors, 
and  others  under  their  protection. 
For  a  subsidiary  actitm,  wliich  is 
the  last  remedy  to  boused,  will  also 
lie  against  a  magistrate  either  for 
entirely  omitting  to  take,  or  for  tak- 
ing insufficient  sureties:  and  this 
action  according  to  the  answers  of 
the  lawyers,  as  well  as  by  the  im- 
perial constitutions,  is  extended 
even  against  the  heix  of  such  ma- 
gistrate. 


Si  tutor  vel  curator  cavere  nolit. 


§  ni.  Quibus  c<»istitutionibus  et 
illud  expnmitur,  ut,  nisi  caveant 
tutores  et  curatores,  pignoribus  cap- 
tis  coerceautur. 


$  3.  By  the  saine  constitutions  it 
is  expressly  enacted,  that  tutors  and 
curators,  who  reftise  to  give  cau- 
tion, may  be  compelled  to  it 


Qui  dicta  actione  non  tenentur. 


§  TV.  Neque  autem  praefectus 
urbi,  neque  praetor,  neque  praises 
provinciae,  neque  quisqaum  alius, 
cui  tutores  dandi  jus  est,  hac  ac- 
tione tenebitur:  sed  hi  tantummo- 
do,  qui  satisdationem  exigere  so- 
lent 


§  4  Neither  tke  fmBffbet  of  the  city, 
nor  the  praetor,  nor  the  governor  of 
a  province,  nor  any  other,  who  hsa 
power  to  assign  tutors^  diali  be 
subject  to  a  subsidiary  action :  but 
those  magistntteflr  only  are  liaUe  19 
it,  whx>  exact  Ae  seeonity. 
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TITULUS  VIGESIMUS-QUINTUS. 

DE  EXCUSATIONIBUS  TUTORUM  VEL  CURATORUM. 


D.  xrdi.    T.  1.    C.  v.    T.  62. 


De  nnmero  liberorum. 


EXCUSANTUR  autem  tutores 
et  curatores  variis  excausis;  ple- 
riimque  tamen  propter  liberos,  sive 
in  potestate  sint,  sive  emancipati. 
Si  enim  tres  liberos  superstites  Ro- 
mse  quis  habeat,  vel  in  Italic  qua- 
tuor,  vel  in  provinciis  quinque,  k 
tutela  vel  cur&  potest  excusari,  ex- 
emplo  cseterorum  munerum;  nam 
et  tutelam  et  curam  placuit  publi- 
cum munus  esse.  Sed  adoptivi  li- 
beri  non  prosunt;  in  adoptionem 
autem  dati  naturali  parti,  prosunt. 
Item  nepotes  ex  filio  prosunt,  ut  in 
locum  patris  sm  succedant ;  ex  fili& 
non  prosunt  Filii  autem  super- 
stites tantum  ad  tutelse  vel  curae 
muneris  excusationem  prosunt :  de- 
fimcti  autem  non  prosunt.  Sed,  si 
in  bello  amissi  sunt,  quaesitum  est, 
an  prosint?  Et  constat,  eos  solos 
prodesse,  qui  in  acie  amituntur. 
Hi  enim,  qui  pro  republic^  cecide- 
runt,  in  perpetuum  per  gloriam  vi- 
vere  intelliguntur. 


Persons,  nominated  as  tutors,  or 
curators,  may,  upon  diverse  ac- 
counts, excuse  themselves;  general- 
ly as  having  children,  whether  sub- 
ject, or  emancipated.  For  at  Rome^ 
if  a  man  has  three  children  living, 
in  Italy  four,  or  iu  the  Provinces 
five,  he  may  therefore  be  excused 
from  tutelage  and  curation,  as  well 
as  from  other  employments  of  a 
pubUc  nature;  for  both  tutelage  and 
curation  are  esteemed  pubUc  offices. 
But  adopted  children  will  not  avail 
the  adoptor;  they  will  nevertheless 
excuse  their  natural  father,  who 
gave  them  in  adoption.  Also  grand- 
children by  a  son,  when  they  suc- 
ceed in  place  of  their  father,  will 
excuse  their  grand-father;  but  grand- 
children  by  a  daughter  will  not 
Those  children  only,  who  are  liv- 
ing, can  excuse  firom  tutelage  and 
curation;  the  deceased  are  of  no 
avail :  should  it  be  asked  if  a  parent 
can  count  upon  sons,  destroyed  in 
war?  We  must  answer,  he  can 
avail  himself  of  those  only,  who 
perished  in  battle:  for  those  who 
have  fallen  for  the  republic,  are  es-^ 
teemed  to  live  in  the  immortaUty 
of  their  fame. 
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De  administratione  rei  fiscalis. 


$  I.  Item  dirus  Marcus  in  se- 
mestribiLs  rescripsit,  eum,  qui  res 
fisci  administrat,  k  tutd&  et  cura 
quamdiii  administrat,  excusari  pos- 
se. 


^  1.  The  emperor  Marcus  declar- 
ed by  rescript  from  his  Semestrial 
council,  that  a  person  engaged  in 
the  Treasury  Department  is  ex- 
cused from  tutelage  and  curation, 
while  so  employed. 


De  absentia  reipublicse  causa. 


$  n.  Item,  qui  reipublicae  caus& 
absunt,  k  tuteli  vel  cur^  excusan- 
tur.  Sed  et,  si  fuerint  tutores  vel 
curatores  dati,  deinde  reipublicas 
causi  abesse  coBperint,  k  tutela  vel 
cur&  excusantur,  quatenus  reipub- 
licse  caus&  absunt :  et  interea  cura- 
tor loco  eorum  datur;  qui,  si  rever- 
si  fiierint,  recipiunt  onus  tutelss: 
nsgnnec  anni  habent  vacationem, 
ut  Papinianus  Ubro  quinto  respon- 
lorum  scripsit:  nam  hoc  spatium 
habent  ad  novas  tutelas  vocati 


$  2.  Persons  absent  on  public  bu- 
siness, are  exempted  from  tutelage 
and  curation ;  and  if  such,  who  are 
already  assigned  to  be  either  tutors 
or  curators,  should  afterwards  be 
thus  absent,  they  are  excused  while 
they  codtinue  in  public  service ;  and 
curators  must  be  appointed  in  their 
place ;  oa  their  return,  they  must  a- 
gain  take  upon  them  the  burden  of 
tutelage.  But  they  are  not  intitled 
(as  Papmian  asserts  in  the  fifth 
book  of  his  answers)  to  the  privi- 
lege of  a  year's  vacation :  for  that 
t^cm  is  allowed  to  those  only«  who 
are  called  to  a  new  tutelage. 


De  potestate. 


$  m.  Et,  qui  potestatem  ali- 
quam  habent,  se  excusare  possunt, 
ut  divus  Marcus  rescripsit :  sed  su- 
sceptam  tutelam  deserere  non  pos- 
sunt 


^  3.  By  a  rescript  of  the  emperor 
Marcus,  all  superior  magistrates 
may,  as  such,  excuse  themselves; 
but  they  cannot  desert  a  tutelage 
once  undertaken. 


De  lite  cum  pupillo  vel  adulto. 


$  IT.  Item  propter  litem,  quam 
*  cum  pupillo  vel  adulto  tutor  vel  cu- 
rator habet,  excusari  non  potest: 
nisi  fort^  de  omnibus  bonis    vel 
hsdreditate  controversia  sit. 


$  4  No  tutor  or  curator  can  ex- 
cuse himself  by  alleging<a  law-suit 
with  the  pupil  or  minor ;  unless  the 
suit  is  for  all  the  goods,  or  the  whole 
inheritance  of  such  pupil  or  minor. 
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De  tribus  tutete  et  cuna  non  oneribus. 


$  y.  Item  tria  onera  tuteltt  non 
affectatie,  vel  cum,  prsestant  vaca* 
tionem,  quandiii  administiantur  : 
ut  tamen,  plnrium  pupillinrumtutela 
yel  cura  eonmdem  bonorum,  veluti 
firatrum?  pro  un&  computetur. 


$  B.  Three  tutelages  or  cuiatof- 
ships  unsolicited,  excuse  during 
their  continuance,  from  the  burden 
of  a  fourth.  But  the  tutelage  or 
curation  of  many  pupils,  as  of  sev- 
eral brothers  under  one  patrimony, 
is  reckoned  as  one  only. 


De  paupertate. 


§  VI.  Sed  et  propter  pauperta 
tern  excusationem  tribui,  tarn  divi 
firatres,  quam  per  se  divus  Marcus 
rescripsit,  si  quis  imparem  se  oneri 
injuncto  possit  docere. 


§  6.  The  divine  brothers  have 
declared  by  their  rescript,  and  the 
empeior  Marcus  also,  that  poverty 
is  a  sufficient  excuse,  when  it  can 
be  proved  such,  as  to  render  a  man 
incapable  of  the  burden  imposed 
upon  him. 


m 

De  adversa  valetudine. 


§  YII.  Item  propter  adversam 
yaletudinem,  propter  quam  ne  suis 
quidem  negotiis  interesse  potest, 
excusatio  locum  habet. 


De  imperitia 

^  TQL  Simihter  eos  qui  literas 
nescinnt,  esse  excusandos,  Divus 
Pius  reseripnit*,  quamvis  et  impe* 
riti  lit^rarum  possint  ad  administrar 
tionem  negotiorem  sufficere. 


$  7.  Illness  also,  if  it  prevent  a 
man  from  transacting  his  ovra  busi- 
ness, is  a  sufficient  excuse. 


$  8.  By  the  rescript  of  the  em* 
peror  Anioninus  Pius^  illiterate  peN 
sons  are  to  be  excused ;  although  in 
some  cases  they  may  suffice. 


De  inimicita  patris. 


§  IX.  Item  si  propter  inimiciti- 
as  aliquem  testamento  tutorem  pa- 
ter d^erit,  hoc  ipsum  praestat  ei 
excusationem;  sicut  per  contrari- 
urn  non  excusantur,  qui,  se  totelam 
administratuios,  pa^tri  puiaUcmiJii 
piomiserant 


$  9.  If  a  father  through  enmity 
appoints  any  particular  person,  by 
testament,  the  motive  will  affi>rd  a 
sufficient  excuse.  Contrawise,  he 
who  by  promise  hath  engaged  him. 
self  to  a  testator,  can  not  be  excvw- 
ed  from  the  office  of  tnlelage. 
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De  ignorantia  testatoris. 


$  X.  Non  esse  autem  admitten- 
dam  excusationem  ejus,  qui  hoc 
solo  utitur,  quod  ignotus  patri  pu- 
piUorum  sit,  Divi  firatres  rescripse- 
Tunt. 


^  10.  The  divine  brothers  have 
enacted  by  their  rescript,  that  the 
pretence  of  being  unknown  to  the 
father  of  a  pupil  is  not  of  itself  a 
sufficient  excuse. 


De  inimicitiis  cum  patre  pupilli  vel  adulti. 


$  XI.  InimicitisB,  quas  quis  cum 
patre  pupillorum  vel  adultorum 
exercuit,  si  capitales  fiierunt,  nee 
reconciUatio  intervenit,  k  tutela  vel 
cur&  solent  excusare. 


§  XI.  A  capital  enmity,  against 
the  father  of  a  pupil  or  adult,  un- 
reconciled, is  usually  considered  as 
an  excuse  from  tutelage  or  curator- 
ship. 


De  status  controversia  a  patre  pupilli  illata. 

§  Xn.  Item  is,  qui  status  con-  §  12.  Also  he,  whose  condition 
troversiam  k  pupillorum  patre  pas^  hath  been  controverted  by  the  fa- 
sus  est,  cxcusatur  k  tutela.  ther  of  the  pupil,  is  excused  from 

the  tutelage. 

De  eetate. 


§  Xin.  Item  major  septuaginta 
annis  k  tutel&  et  cur&  se  potest  ex- 
cusare. Minores  autem  viginti 
quinque^annis  olim  quidem  excu- 
sabantur:  nostra  autem  constitu- 
tione  prohibentur  ad  tutelam  vel 
curam  adspirare;  aded  utnec  ex- 
cusaitone  opus  sit.  Qud,  constitu- 
tione  cavetur,  ut  nee  pupillus  ad 
legitimam  tutelam  vocetur,  nee 
adultus :  cum  sit  incivile,  eos,  qui 
alieno  auxilio  in  rebus  suis  admin- 
istrandis  egere  noscimtur,  et  ab 
aliis  reguntur,  aliorum  tutelam  vel 
curam  subire. 


$  13.  Persons  above  seventy 
years  of  age,  may  be  excused  from 
tutelage  and  curation.  Also  mi- 
nors were  formerly  excusable ;  but, 
by  our  constitution,  they  are  now 
prohibited  from  aspiring  to  these 
trusts ;  so  that  excuses  are  become 
unnecessary.  By  the  same  consti- 
tution, neither  pupils^  nor  adults 
shall  be  called  even  to  a  legal  tute- 
lage. For  it  is  absurd  that  per- 
sons, who  are  themselves  govern- 
ed, and  need  assistance  in  the  ad- 
ministration of  their  own  affairs, 
should  be  admitted,  either  as  tutors 
or  curators,  to  manage  the  affidrs 
of  others. 


De  militia. 

$  XIV.  Idem  et  in  milite  obser-  §  14  Note  also,  that  no  military 
vadum  est,  ut  nee  volens  ad  tutete  persons,  although  willing,  can  he 
onus  admittatur.  admitted  as  tutor  or  curator. 
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De  grammatieiSi  rhetoribus,  et  medicis. 

§  XY.  Item  Romse  grammatici,        §  15.  At  Rome,  grammarians, 


rhetores,  et  medici,  et  qui  in  patrii 
stjik  has  artes  exercent,  et  intra 
numenmi  sunt,  k  tutela  et  cur^  ha- 
bent  vacationem. 


rhetoricians,  and  physicians,  and 
they  who  exercise  such  professions 
in  their  own  country,  within  the 
number  authorised,  are  exempted 
from  tutelage  and  curation. 


De  tempore  et  modo  proponendi  excusationes. 


§  XVI.  Qui  autem  et  vult  excu- 
sare,  si  plures  habeat  excusationes, 
et  de  quibusdam  non  probaverit, 
aliis  uti,  intra  tempora  constituta, 
non  prohibetur.  Qui  autem  excu- 
sare  se  volunt,  non  appellant,  sed 
intra  quiuquaginta  dies  continuos, 
ex  quo  cognoverint  se  tutores  vel 
curatores  datos,  se  excusare  de- 
bent,  cujuscunque  generis  sint;  id 
est,  qualitercunque  dati  fuerint  tu- 
tores, si  iDtra  centesimum  lapidem 
sint  ab  eo  loco,  ubi  tutores  dati 
sunt  Si  vero  ultra  centesimum 
lapidem  habitant,  dinumeratione 
£act&  viginti  millium  diumorum,  et 
amplius  trigintadierum;  qui  tamen, 
ut  Scaevola  dicebat,  sic  debent  com- 
putari,  ne  minus  sint,  quam  quin- 
quaginta  dies. 


^  16.  He  who  can  allege  many 
excuses,  and  hath  failed  in  his  proof 
of  some,  is  not  prohibited  from  as- 
signing others  within  the  time  pre- 
scribed. But  tutors  and  curators  of 
whatever  kind,  whether  legal,  testa- 
mentary, or  dative,  (if  desirous  to 
excuse  themselves)  ought  not  to 
prefer  an  appeal  firom  their  appoint- 
ment; but  they  should  exhibit  their 
excuses  before  the  proper  magis- 
trate, within  fifty  days  after  they 
are  certified  of  their  nomination,  if 
they  are  within  an  hundred  miles 
firom  the  place  of  nomination.  But, 
if  they  are  distant  more  than  an 
hundred  miles,  they  are  allowed  a 
day  for  every  twenty  nules,  and 
thirty  days  besidesj  which,  taken 
together,  ought  never,  according  to 
Sc€Bvolaj  to  make  a  less  nimiber  of 
days  than  fifty. 


De  excusatione  pro  parte  patrimonii. 

^  XVn.  Datus  autem  tutor  ad  $  17.  When  a  tutor  is  appointed, 
universum  patrimonium  datus  esse  he  is  considered  as  having  the  care 
creditur.  of  the  whole  patrimony  of  his  pupil. 


De  tutelae 

§  XViil.  Qui  tutelam  alicujus 
gessit,  invitus  curator  ejusdem  fieri 
non  compellitor;  in  tantum  ut,  li- 
cet pater-familias,  qui  testamento 
tutorem  dedit,  adjecerit  se  eundem 


gestione. 

§  18.  A  tutor  of  a  minor,  cannot 
be  compelled  to  become  his  curator: 
and,  by  the  rescript  of  the  emperors 
Severus  and  Antomnus^^iboxigli  the 
father  of  a  family  should,  by  testa- 
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curatorem  dare^  tamon,  invitum  ment,  appoint  any  person  to  be  first 
eum  curam  suscipeie  non  cogen-  the  tutor  of  his  children,  and  after- 
dnm,  divi  Severus  et  Antoninus  wards  their  curator,  the  person  so 
rescripserunt  appointed  if  unwilling,  is  not  com- 

pellable to  serve. 

De  marito. 

§  XIX.  Idem  rescripserunt,  ^  19.  The  same  emperors  have 
maritum  uxori  suae  curatorem  da-  enacted,  that  a  husband  may  ex- 
tum  excusare  se  posse,  licet  se  im-  cuse  himself  from  being  curator  to 
misceat.  his  wiife,  even  afler  he  hatti  begun 

to  act. 

De  falsis  allegationibus. 

$  XX.  Si  quis  autem  fabns  alle-  §  20.  If  any  man  by  &l8e  allega- 

gationibus  excusationem  tutdao  me-  tions,  hath  merited  to  be  removed 

merit,  non  est  Uberatus  onere  tute-  from  tutelage,  he  is  not  therrfcve 

1».  freed  firom  the  burden  of  this  office. 


■  I    Mill 


TITULUS   VIGESIMUS-SEXTUS. 

DE  SUSPECTIS  TUTOMBUS  VEL  CURATORIBUS. 

D.  xxvi.  T.  10.    C.  V.  T.  43. 

Unde  suspecti  crimen  descendat. 

SCIENDUM  est,  suspecti  cri-  The  accusation  of  a  suspected 
men  ex  lege  duodecim  tabularum  tutor,  or  curator,  is  derived  from 
deseendere.  the  law  of  the  twelve  tables. 

Qui  de  hoc  crimine  cognoscant.. 

§  L  Datum  autem  est  jus  remo-  ^  1.  At  Borne  Am  power  of  re- 
v^idi  tutores  suspectos  Roms  prsd*-  moving  suspected  tutors  belongs  to 
tori,  et  in  provindis  preesidibus  ea-  the  prsetors;  in  ihe provinoeg  io  Am 
nuui  et  legato  prooonsulis.  govemois,  or  to  this  legate  of  a 

proconsuL 
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Qui  saspecti 

$  n.  OsteiidiiiQaSy  qui  possunt  de 
sospecto  cognoscete;  nunc  videa* 
mus,  qui  suspecti  fieri  pos»nt :  et 
possunt  quidem  Games  tutores  fieri 
Bospeciij  rnvd  sint  testamentarii, 
aive  non  sint,  sed  alterius  generis 
tutores.  Quaxe  etsi  legitunus  fuerit 
tutor,  accusari  poterit  Quid  si  pa- 
tronus?  Adhuc  idem  erit  dicendum : 
dummodo  meminerimus,  famsD  pa- 
troni  parcendum  esse,  lioet  ut  mis- 
pectus  remotus  fuerit. 


fieri*  posrant. 

$  2.  We  ha^e  shewn  what  magis- 
trates may  take  cognisance  of  sus- 
pected persons :  let  us  now  inquire^ 
what  persons  may  become  suspect- 
ed.  And  all  tutors  may  beccHne  so. 
whether  testamentary,  <x  other. 
Foi  ey^a  a  legal  tutor  may  be  ao- 
cused;  so  may  d\pair(m:  bu^we 
must  remember,  that,  as  such,  his 
reputation  must  be  spared,  although 
he  be  removed  firom  his  trust,  as  a 
suspected  person. 


Qui  possunt  suspectos  postulare. 

§  ni.  Consequens  est,  ut  videa-       $  3.  Let  us  then  inquire,  by  whom 


mus,  qm  possint  suspectoe  postu- 
lare. Et  sciendum  est,  quasi  pub- 
licam  esse  hanc  accusationem;  hoc 
est,  omnibus  patere.  Quinimo  mu- 
lieres  admittuntur  ex  rescripto  di- 
vorum  Severi  et  Antonini ;  sed  hsB 
solaB,  quse,  pietatis  necessitudine 
duct»,  ad  hoc  procedunt :  ut  puta 
mater,  nutriz  quoque  et  avia :  po- 
test et  soior.  Sed  et,  si  qua  sdia 
mulier  fiierit,  quain  pr»tor  propai- 
sSl  pietate^intellexerit,  sexiis  verec- 


suspected  persons  may  be  accused. 
Now  an  accusation  of  this  sort  is  of 
a  public  nature,  and  open  to  all. 
For,  by  a  rescript  of  the  emperors 
Sevenis  and  AnioninuSj  even  wo- 
men are  admitted  to  be  accusers; 
3ret  such  only,  as  are  induced  by 
their  duty,  or  by  their  relation  to  the 
minor;  thus  a  mother,  a  nurse,  or  a 
grand-43iother,  or  a  sist^,  may  be- 
come accusers.  But  the  praetor  can 
at  discretion  admit  any  women,  who 


undiam  non  egredientem,  sed  pie-  *  acting  with  becoming  modesty,  but 
tate  productam,  non  sustinere  inju-  impati^it  of  wrongs  offered  to  pu- 
riam  pupillorum,  admittet  earn  ad  pils,  appears  to  have  no  oth^  mo- 
aocusationeoL  tive,  than  to  relieve  the  injured. 

An  pubM  vel  impubes. 
^  TV.  Impuberes  non  possunt  tu-       f  4  No  pupil  can  bring  mi  accu- 


tores  suos  suspectos  postttlare :  pu- 
beres  autem  curatofss  suos  ex  con- 
siUo  necessarionun  suspectos  pos- 
sunt arguere:  et  ita  Divi  Sevenis 
et  Anuminus  reseripserunt 


sation  of  suspicicm  against  his  tu- 
tor; but  adults,  by  the  rescript  of 
Severus  and  Antoninus,  are  pemut- 
ed,  when  they  act  by  advice  of  per- 
sons related  to  them,  to  accuse  their 
curators.  {Prochein  Ami) 
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Qriii  dicatar  suspectus. 


^  $  Y.  Suspectus  autem  est,  qui 
non  ex  fide  tutelam  gerit,  licet  sol- 
vendo  sit,  ut  Julianus  quoque  scrip- 
sit  Sed,  et  anteaquam  incipiat 
tutelam  gerere  tutor,  posse  eum 
quasi  suspectum  removeri,  idem 
Julianus  scripsit:  et  secundum  eum 
consUtutum  est. 


§  6.  Any  tutor  however  responsi- 
ble who  does  not  faithfully  execute 
his  trust,  may,  according  to  Julian^ 
be  pronounced  suspected^  And  it 
is  also  his  opinion  adhered  to  in  our 
constitutions,  that  a  tutor  may  be 
removed  from  his  office,  as  suspect- 
ed, even  before  he  has  begun  to 
execute  it 


De  effectu  remotionis. 

$  YI.  Suspectus  autem  remotus,  $  6.  A  suspected  perscm  removed, 
siquidem  ob  dolum,  famosus  est :  if  on  account  of  fraud,  is  infamous, 
si  ob  culpam,  non  squ^.  if  for  neglect  only,  not  equally  so. 

De  effectu  accusationis. 

§  Vn.  Si  quis  autem  suspectus        ^  7.  If  any  tutor  is  accused  upon 

postulatur,  quoad  cognitio  finiatur.  suspicion,  his  administration,  ac- 

interdicitur  ei  administratio,  ut  Pa-  cording  to  Papinian^  is  suspended, 

piniano  visum  est  while  the  accusation  is  pending. 

Quibus  modis  cognitio  finitur. 

$  VJil.  Sed,  si  suspecti  cognitio  ^  8.  If  a  suspected  tutor  or  cura- 

suscepta  fiierit,  posteaque  tutor  vel  tor  should  die,  pending  the  accusa- 

curator  decesserit,  extinguitur  sus-  tion,  the  cognisance  of  it  is  extin- 

pecti  cognitio.  guished. 

Si  tutor  copiam  sui  non  faciat. 


§  IX.  Si  quis  tutor  copiam  sui 
non  faciat,  ut  alimenta  pupiUo  de- 
cemantur,  cavetur  epistoli  divorum 
Severi  et  Antonini,  ut  in  possessio- 
nem bonorum  ejus  pupillus  mitta- 
tur ;  et,  quae  mor&  deteriora  fiitura 
sunt,  dato  curatore,  distrahi  jub^i- 
tur:  ergo,  ut  suspectus,  removeri 
poterit,  qui  non  praestat  alimenta. 


§9.  If  a  tutor  fails  to  appear,  to 
avoid  a  decree  of  maintenance  for 
his  pupil,  it  is  provided  by  the  con- 
stitution of  Severus  and  Antoninus^ 
that  the  pupil  shall  be  put  into  the 
possession  of  his  tutor's  effects ;  and 
that,  a  curator  being  appointed, 
those  things,  which  are  perishable, 
may  be  sold:  and  a  tutor,  not  af- 
fording maintenance  to  his  pupil, 
may  be  removed,  as  suspected. 
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Si  neget  alimenta  decern!  posse,  vel  tutelam  redemerit. 


§  X  Sed,  si  quis  prsesens  negat 
propter  inopiam  alimenta  posse  de- 
cemi,  si  hoc  per  mendacium  dicat, 
remittendmn  eum  esse  ad  prsefec- 
tum  urbi  puniendum  placuit,  sicut 
ille  remittitur,  qui  dat&  pecunid, 
ministerium  tutelse  acquisierit,  vel 
redemerit 


^  10.  But  if  the  tutor  appearing, 
falsely  avers,  that  the  effects  of  his 
pupil  are  insufficient  for  an  allow- 
ance,  he  shall  be  remitted  to  be  the 
prefect  of  the  city,  and  punished  in 
the  same  manner,  as  one  who  hath 
acquired  a  tutelage  by  bribery. 


De  liberto  fraud ulenter  administrante* 


^  XI.  Libertus  quoque,  si  firau- 
dulenter  tutelam  filiorum  vel  nepo- 
tum  patroni  gessisse  probetur,  ad 
prffifectum  urbi  remittitur  punien- 
dus. 


li  suspectus  satis  offerat ; 

§  XTT.  Novissim^  autum  scien- 
dum est,  eos,  qui  firaudulenter  tute- 
lam administrant,  etiamsi  satis  offe- 
rant,  removendos  esse  k  tuteli ;  quia- 
satisdatio  tutoris  propositum  male- 
Tolum  non  mutat,  sed  diutijls  gras- 
sandi  in^  re  familiari  facultatem 
prsestat  Suspectum  etiam  eum 
putamus,  qui  moribus  talis  est,  ut 
suspectus  sit  Enimverd  tutor  vel 
curator,  quamvis  pauper  sit,  fidelis 
tamen  et  diligens,  removendus  non 
est,  quasi  suspectus. 


§  11.  Also  a  freed-man,  who  is 
proved  to  have  fraudulently  admin- 
istered the  tutelage  of  the  son,  or 
grand-son  of  his  patron,  must  be  re- 
mitted to  the  prsefect  to  be  punished. 

et  quis  dicatnr  suspectus. 

$  12.  Lastly,  they  who  unfaith- 
fully administer  their  trust,  must  be 
removed  from  it,  although  they  ten- 
der sufficient  security.  For  giving 
security  alters  not  the  malevolent 
purpose  of  the  tutor,  but  procures 
him  a  longer  opportunity  of  de- 
frauding the  estate.  We  also  deem 
every  man  suspected,  whose  im- 
moralities give  cause  for  it :  but  a 
tutor  or  curator  who  is  faithful  and 
diUgent,  cannot  be  removed,  as  a 
suspected  person,  merely  on  ac- 
count of  poverty. 


FINIS  UBBI  PEIMI. 
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Dm  JUSTmiAOT 


INSnTUTIONUM 


LIBER   SECUNDUS. 


TITULUS   PBIMUS. 

DE  RERUM  DIVISIONE,  ET  ACaUIRENDO  EARUM  DOMINIO. 

D.  1.  T.  8.    C.  xU.  T.  1. 


Continuatio  et  duplex  rerum  divisio. 

SUPERIORE  libro  de  jure  per-       We  have  treated  of  persons  in  the 


sonarum  exposuimus ;  moddvidea- 
mus  de  rebus;  quse  vel  in  nostro 
patrimonio,  vel  extrk  patrimoni- 
um  nostrum,  habentur.  Qusedam 
enim  naturali  jure  communia  sunt 
omnium,  qusedam  publica,  qusBdam 
universitatis,  qusedam  nullius,  pie- 
raque  singulorum,  quae  ex  vanis 
causis  cuique  acquiruntur,  sicut  ex 
subjectis  apparebit. . 


foregoing  book;  let  us  now  inquire 
concerning  things,  which  may  be 
divided  into  such  as  are,  and  such 
as  are  not  within  our  patrimony,  for 
some  things  are  in  common  by  the 
law  of  nature;  some  are  public; 
some  universal;  and  some  there  are, 
to  which  no  man  can  have  a  right 
But  most  things  are  the  property  of 
individuals,  by  whom  they  are  va^ 
riously  acquired,  as  will  appear 
•hereafter. 


De  aere,  aqua  profluente,  mari,  littore,  Sec. 


§  I.  Et  quidem  naturali  jure 
communia  sunt  omnium  h«c,  aer, 
aqua  profluens,  mare,  et  per  hoc 
Uttora  maris:  nemo  igitur  ad  httus 
maris  accedere  prohibetur;  dum  ta- 
men  k  viUis  et  monumentis  et  sedi- 
ficiis  abstineat :  quia  non  sunt  juris 
gentium,  sicut  est  mare. 


$  1.  Things  common  to  mankind 
by  the  law  of  nature,  are  the  air, 
running  water,  the  sea,  and  conse- 
quently the  shores  of  the  sea;  no 
man  tfierefore  is  prohibited  from 
approaching  any  part  of  the  sea- 
shore, whilst  he  abstains  from  da^ 
maging  farms,  moniunents,  edifices, 
&c.  which  are  not  in  common  as 
the  sea  is. 
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De  fluminibofl  et  portubus. 

f  n.  Flumina  aatem  omma,  et  $2.  Rivers  and  ports  are  public; 

portus,  publica  sunt:  idedque  jus  hence  the  right  of  fishing  in  a  port, 

piscandi  omnibus  commune  est  in  or  in  rivers  are  in  common, 
portu  fluminibusque. 

Definitio  littoris* 

f  m.  Est  autem  littus  maris^  $  3.  All  that  tract  of  land,  over 
quatenus  hybemus.  fluctus  maxi-  which  the  greatest  winter  flood  ex- 
mus  excurrit  tends  itself,  is  the  sea-shore. 

De  osa  et  proprietate  riparunL 

§  lY.  Riparum  quoque  usus  pub-        §  4.  By  the  law  of  nations  the 


licus  est  jure  gentium,  sicut  ipsius 
fluminis;  itaque  naves  ad  eas  ap- 
peUere,  Ames  arboribus  ibi  natis  re- 
Ugare,  onus  aliquod  in  his  reponere, 
cuilibet  Uberum  est,  sicut  per  ip- 
sum  flumen  navigare:  sed  proprie- 
tas  earum  iUorum  est,  quorum  prae- 
diis  haerent:  quk  de  caus&  arbores 
quoque  ineisdem  nats  eorundem 
sunt 


use  of  the  banks  is  as  public  as  the 
rivers ;  therefore  all  persons  are  at 
equal  liberty  to  land  their  vessels, 
unload  them,  and  to  fiousten  ropes  to 
trees  upon  the  banks,  as  to  navigate 
upon  the  river  itself;  still,  the  banks 
of  a  river  are  the  property  of  those 
who  possess  the  land  adjoining; 
and  therefore  the  trees  which  grow 
upon  them,  are  also  the  property 
of  the  same  persons. 


De  usu  et  proprietate  littonim. 

§  y.  Littorum  quoque  usus  pub-        $  5.  The  use  of  the  sea-shore,  as 


licus  est,  et  juris  gentium,  sicut  et 
ipsius  maris :  et  ob  id  cuilibet  Ube- 
rum est  casam  ibi  ponere,  in  quam 
se  recipiat,  sicut  retia  siccare,  et  ex 
mari  deducere;  proprietajs  autem 
eorum  potest  intelligi  nuUius  esse : 
sed  ejusdem  juris  esse,  cujus  et 
mare,  et,  qu8&  subjacet  maxi,  terra 
vel  arena. 


well  as  of  the  sea,  is  also  public  by 
the  law  of  nations ;  and  therefore 
any  person  may  erect  a  cottage  up- 
on it,  to  which  he  may  resort  to  dry 
his  nets,  and  hawl  them  fix)m  the 
water  ;  for  the  shores  are  not  un« 
derstood  to  be  property  in  any  man, 
but  are  compared  to  the  sea  itself, 
and  to  the  sand  or  groimd  which  is 
UQder  the  sea. 


De  rebus  universitatis. 

^  VL  Universitatis  sunt,  non  sin-       §  6.  Theatres,  ground  appropri- 
gulorum,  qu»  in  civitatlbiis  wnt,    ated  for  a  race,  or  public  exercise. 
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liheatra,   stadia,  et  his  aunilia,  et    uid  things  of  this  nature, 

ai  qua  alia  sunt  oommunia  civita-    belong  to  a  whole  city,  axe  {lublio, 

turn.  and  not  private  property. 

De  rebus  nullius. 


$  VJUL  Nullius  autem  sunt  res 
sacrsB,  et  religiosas,  et  sanctie:  q^uod 
enim  divini  juris  est,  id  nullius  in 
bonis  est 


§  7.  Things  sacred,  religious  and 
holy,  belong  to  no  individual :  for 
that  which  is  of  divine  right,  is  not 
private  propeprty. 


De  rebua  sacris. 


^  Yin.  tSacm  res  sunt,  qun  rit^ 
per  pontifices  Deo  consecratn  sunt; 
veluti  aedes  sactaB,  et  donaria,  quae 
rit^  ad  ministerium  Dei  dedicata 
sunt;  quae  etiam  per  noetram  con- 
stitutionem  alienari  et  obligari  pro- 
hibuimus,  excepts  caus&  red^np- 
tionis  captivorum.  Si  quis  autem 
auctoritate  su&  quasi  sacrum  sibi 
constituerit,  sacrum  n(m  est,  sed 
(Hrofiuium.  Locus  autem,  in  quo 
ssdessacne  sunt  adificate,  etiam, 
diruto  tedifioio,  sacer  adhvc  ^nawt, 
VX  et  'Papwmw  iBQKipqfit. 


§  8.  Things,  whicdi  boMt  >bam 
duly  consecrated  by  the  pontiffisyfUfe 
sacred ;  as  churches,  chapels,  and 
moveables,  properly  dedicated  to 
the  service  of  Crod:  which  we  have 
forbidd^i  by  our  constitution  to  be 
aliened  or  obligated,  unless  for  the 
redemption  of  captives.  But,  if  a 
man  should  consecrate  a  building 
by  his  own  authority,  it  would  not 
thus  be  rendered  sacred;  ,but  the 
.ground  upoii  which  a  sacred  edifice 
ha^  oace,been,exected,  will,  accpr^- 
ing  to  JPapinian,  continue  to  bcsap- 
.red^although  the  edifice  is.  A^t^oye^* 


^  IX.  Religiosmn  locum  unus- 
quisque  su&  voluntate  facit,  dum 
mortuum  infert  in  locum  suum :  in 
communem  autem  locum  purum, 
invito  socio,  inferre  non  licet:  in 
commune  verd  sepulchrum  etiam, 
invitis  cseteris,  licet  inferre.  Item, 
si  alienus  ususfiructus  est,  proprie- 
taiium  placet,  nisi  consentiente  usu- 
fiructnario,  locum  religiosum  non  fa- 
cers. In  alienum  locum,  consenti- 
ente domino,  lic^t  inferse ;  et,  lic^t 
postea  ffttnm  turn  httbtiirHy,  yiam 


De  religions. 

§  9.  Any  man  may  at  his  will 
render  his  own  place  religious,  by 
making  it  the  repository  of  a  dead 
body;  yet,  when  two  are  joint  pos- 
sessors of  ground,  not  before  used  for 
such  a  purpose,  the  one  cannot  make 
it  religious  without  consent  of  the 
other.  But,  when  there  is  a  sepul- 
ture in  oommcm,  any  joint  possessor 
may  use  it,  although  the  rest  diissent 
And,  when  there,  is  a  propxietor,  And 
en  usufriictusury,  of  th^  e^usie  ptoee, 
ihe  ^opmtor,  mAontrtbMMNif^nt 
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Hiatus  est  mortuus,  tamen  locus  re- 
ligiosus  fit 


of  the  usufructuary,  cannot  render 
it  religious.  But  a  dead  body  may 
be  laid  in  a  place,  with  consent  of 
the  owner ;  who  if  he  should  after- 
wards dissent,  yet  the  place  be- 
comes religious. 


De  rebus  Sanctis. 


§  X.  Sanctsd  quoque  res,  veluti 
muri  et  port®  civitatis,  quodammo- 
dd  divini  juris  sunt ;  et  ide6  nullius 
in  bonis  sunt  Ided  autem  muros 
sanctos  dicimus,  quia  poena  capitis 
constituta  est  in  eos,  qui  aliquid  in 
muros  deUquerint  Ided  et  legum 
eas  partes,  quibus  poenas  constitui- 
mus  adversus  eos,  qui  contra  leges 
fecerint,  sanctiones  vocamus. 


$  10.  Holy  things  also,  as  the 
walls  and  gates  of  a  city,  are  in 
some  sort  of  divine  right,  and  there- 
fore the  property  of  no  man.  The 
walls  of  a  city  are  esteemed  holy, 
inasmuch  as  any  offence  against 
them  is  punished  capitally:  and 
therefore,  all  those  parts  of  the  laws, 
by  which  punishments  are  inflicted 
upon  transgressors,  we  term  sano- 
turns. 


De  rebus  singulorum. 


^  XI.  Singulorum  autem  homi- 
num  multis  modis  res  fiunt :  quar- 
undum  enim,  rerum  dominium  nan- 
cisimur  jure  naturali,  quod,  sicut 
diximus,  appellatur  jus  gentium; 
quarundum  verd  jure  civiU.  Com- 
modiilis  est  itaque  k  vetustiore  jure 
incipere.  Pal^  est  autem,  vetus- 
tius  esse  jus  naturale,  quod  cum  ip- 
so genere  humano  rerum  natura 
prodidit  Civilia  autem  jura  tunc 
esse  coeperunt,  cum  et  civitates  con- 
di,  et  magistratus  creari  et  leges 
scribi,'coBperunt 


$  11.  There  are  various  means, 
by  which  things  become  private  pro- 
perty. Of  some  we  obtain  dominion 
by  the  law  of  nature,  which  (as  we 
have  already  observed)  is  also  call- 
ed the  law  of  nations;  of  others  by 
the  civil  law.  But  it  will  be  most 
convenient  to  begin  from  the  more 
ancient  law;  that  law,  which  na- 
ture established  at  the  birth  of  man- 
kind; for  civil  laws  could  then  only 
begin  to  exist,  when  cities  began  to 
be  built,  magistracies  to  be  created, 
and  laws  to  be  written. 


De  occupatione  ferarum. 

$  XII.  Ferae  igitur  bestise,  et  vo-        ^  12.  Wild  beasts,  birds,  fish,  and 


lucres,  et  pisces,  et  omnia  animaUa, 
quae  mari,  ccbIo,  et  terr&  nascuntur, 
simul  atque  ab  aliquo  captafqerint, 
jure  gentium  statim  ilUus  esse  in- 


all  animals,  bred  either  in  the  sea, 
the  air,  or  upon  the  earth,  so  soon 
as  they  are  taken,  become  by  the 
law  of  nations,  die  property  of  the 
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cipiunt:  quod  enim  ante  nullius  est, 
id  naturali  ratione  occupanti  conce- 
ditur:  nee  interest,  feras  bestias  et 
volucres  utrum  in  suo  fimdo  quis 
capiat,  an  in  alletio.  Plane,  qui 
alienuxn  fundum  ingreditur  venandi 
ut  aucupandi  gratis,  potest  k  domi- 
no, si  ispr»viderit,  prohiberi,  ne  in- 
gxediatur.  Qnicquid  autem  eor\un 
Geperis,  eousque  tuum  esse  intelligi- 
tor,  donee  tu&  custodi&  coercetur; 
cum  verd  tuam  evaserit  custodiam, 
et  in  libertatem  naturalem  sese  re- 
ceperit,  tuum  esse  desrmit,  et  rurs- 
us  occupantLs  fit  Naturalem  au- 
tem libertatem  recipere  intelligitur, 
cum  vel  oculos  tuos  efiugerit,  vel 
ita  sit  in  conspectu  tuo,  ut  dificilis 
sit  ejus  persecutio. 


captor:  for  natural  reason  gives  to 
the  first  occupant,  that  which  had 
no  previous  owner :  and  it  is  not 
material,  whether  a  man  take  wild 
beasts  or  birds  upon  his  own,  or  up- 
on thegroimdof  another:  although 
whoever  hath  entered  into  the 
ground  of  another  for  the  sake  of 
hunting  or  fowling,  might  have  been 
prohibited  by  the  proprietor,  if  he 
had  foreseen  the  intent  Whatever 
of  this  kind  you  take,  is  regarded 
as  your  property  while  it  remains 
under  your  coercion;  but  when  it 
hath  escaped  your  custody,  and  re- 
covered its  natural  liberty,  it  ceases 
to  be  yours  and  becomes  the  pro- 
perty of  the  first  who  seizes  it  It 
is  understood  to  have  recovered  its 
natural  Uberty,  if  it  hath  escaped 
your  sight ;  or  although  not  out  of 
sight,  yet  if  it  cannot  be  pursued 
and  retaken  without  great  difficulty. 


De  vulneratione. 


§  Xm.  Ulud  quffisitum  est,  an 
si  fera  bestia  ita  vulnerata  sit,  ut 
capi  possit,  statim  tua  esse  intel- 
ligatur.  Et  quibusdam  placuit, 
statim  esse  tuam,  et  eousque  tuam 
videri,  donee  eam  persequaris:  quod 
si  desieris  persequi,  desimere  tuam 
esse;  et  rursus  fieri  occupantis:  alii 
verd  putaverunt,  non  ahter  tuam 
esse,  quam  si  eam  ceperis.  Sed 
posteriorem  sententiam  nos  con- 
firmamus.  quod  multa  accidere  so- 
leant,  ut  eam  non  capias. 


§  13.  It  hath  been  questioned, 
whether  a  wild  beast  belongs  to 
him,  by  whom  it  hath  been  so 
wounded,  that  it  may  been  taken. 
And,  in  the  opinion  of  some,  it  doth 
so,  as  long  as  he  pursues  it ;  but,  if 
he  quits  the  pursuit,  it  ceases  to  be 
his,  and  again  becomes  the  right  of 
the  first  occupant  Others  have 
thought,  that  property  in  a  wild 
beast  must  attach  to  the  actual  tak- 
ing it  We  confirm  this  latter  opi- 
nion ;  because  many  accidents  hap- 
pen, which  prevent  the  capture. 
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De  apibus. 
^  XU.  Afixitn  qnoque  fera  na-        $  14  Bees  also  are  wUd  by  nat- 


tfora  etii:  itaque  apes,  qus  in  ar- 
boire  tii&  eonsederint,  antequam  k 
te  alTeo  kiclitdantiur,  non  magis 
tutt  intelligantm  esse,  quam  vcdnc- 
fes,  qpsd  in  arbore  tu&  nidum  fece- 
ficit:  idedqne,  si  alius  eas  incluserit. 
is  earum  dominus  erit  Faros  quo 
que,  si  quos  eflFecerint,  eximere  qui- 
fibef  potest  Plan^  kitegT&  re,  si 
prttYideris  ingredientem  fundum 
fuum,  potcris  eum  jure  prohibere, 
ttb  ingrediatur.  Examen  quoque, 
quod  ex  alveo  luo  evolarerit,  eous- 
qoe  ilttelligititf  esse  tuum,  donee  in 
6onspectn  tuo  est,  nee  difficilis 
persecntio  ejuid  est;  alioquin,  oc- 
tapantis  fit 


ture:  therefiwre,  although  they 
swarm  upon  your  tree,  they  are  not 
reputed,  until  they  are  hived  by 
you,  to  be  more  yonr  property,  than 
the  birds,  which  have  nests  there : 
so,  if  any  other  person  inclose  them 
in  a  hive,  he  becomes  their  proprie- 
tor. Their  honeycombs  also,  if 
any,  become  the  property  of  him 
who  takes  them :  but  clearly,  if  you 
observe  any  person  entering  into 
your  ground,  the  object  untouched| 
you  may  justly  hinder  him.  A 
swarm,  which  hath  flown  from  your 
hive,  is  still  reputed  to  continue 
yours,  as  long  as  it  is  in  sight,  and 
may  easily  be  piumied;  but,  in  any 
other  case,  it  will  become  the  pro- 
perty of  the  occupant 


De  pavonibus  et  columbis,  et  cseteris  animalibus  mansuefactis. 


$  XY.  Pavonum  quoque  et  e^ 
limibarum  fera  natura  est ;  nee  ad 
rem  pertinet,  quod  ex  ccnsuetudine 
evdare  et  rervolare  solent;  nam  et 
apes  idem  iaeiunt,  quarum  constat 
feram  esse  naturam.  Cervos  quo^ 
que  quidem  ita  mansuetos  habent, 
ut  in  silvam  ire  et  redire  soleant^ 
quorum  et  ipsorum  feram  esse  na^ 
turam  nemo  negat  In  iis  autenl 
a&imalibiiS).  qu»  ex  e<Misaeiudiiie 
abiie  et  redire  solent^  tidis  i^gula 
ceraprebata  est  j  ut  eoosque  tua  esse 
intelligantur j  doad(t  *»imiin^  ren^er-^ 
tendi  habeant:  nam,  si  revertendi 
animum  hab^e  desierint^  etiam  tua 
esse  desinunt,  et   fiunt   occupan- 


^  Id.  Peacocks  and  Pigeons  are 
also  naturally  wild;  nor  is  it  any 
objection  that  after  every  flight,  it 
is  their  custom  to  return :  for  bees 
that  are  naturally  trild,  do  so  too. 
Some  have  had  deer  so  tame,  that 
they  would  go  to  the  woods,  cmd  re- 
turn at  r^ular  periods;  yet  no  one 
denies,  bot  that  deer  are  wild  by  na- 
ture. Baty  witfi  resp^t  tb  allimds, 
which  go  and  t^tvm  custctt&arily, 
the  rule  is,  that  they  are  considered 
yimrs,  as  long  as  thc^  retain  to  in-^ 
clination  to  return;  but,  if  this 
ceases,  they  eease  tb  b6  youi^;  ahd 
will  again  become  the  property  of 
those   who   take    them.      lliese 
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timiL  Revertendi  autem  animum 
videntur  desinere  habere  tunc,  cum 
revertendi  consuetudinem  deserue- 
rint. 

'  De  gallinis 

^  XYI.  Gallinarum  autem  et  an- 
serum  non  est  fera  natura :  idque 
ex  eo,  possumus  intelligere,  quod 
alise  sunt  gallinsB,  quas  feras  voca- 
mus ;  item  alii  sunt  anseres,  quos 
feros  appellamus:  idedque,  si  anse- 
res tui,  aut  gallinss  tuae,  aliquo  mo- 
do  turbati  turbataeve  evolaverint, 
licet  conspectum  tuum  effiigerint, 
quocumque  tamen  loco  sint,  tui 
tusBTe  esse  intelliguntur;  et,  qui  luc- 
randi  animo  ea  animalia  detinet, 
furtum  committere  intelligitur. 


animals  seem  to  have  lost  the  in- 
clination to  return,  when  they  dis- 
use the  custom  of  returning. 

et  anseribus. 

$  16.  But  geese,  and  fowls  are  not 
wild  by  nature ;  and  this  we  may 
observe,  because  there  is  a  kind  of 
fowls  and  geese,  which  in  contra- 
distinction we  term  wild ;  and  there- 
fore if  your  geese  or  fowls,  being  dis- 
turbed and  frightened,  should  take 
flight,  they  are  still  regarded  as 
yours  wherever  found,although  you 
may  have  lost  sight  of  them ;  and 
whoever  detains  such  animals,  with 
a  lucrative  view,  is  understood  to 
commit  a  theft. 


De  occupatione  in  bello. 


§  Xyn.  Item  ea,  quae  ex  hosti- 
bus  capimus,  jure  gentium  statim 
nostra  fiunt;  ad^o  quidem,  ut  et  li- 
beri  homines  in  servitutem  nostram 
deducantur;  qui  tamen,  Bi  evase- 
rint  nostram  potestatem,  et  ad  suos 
reversi  fiierint,  pristinum  statum 
recipiunt 


$  17.  What  we  take  from  our 
enemies  in  war,  becomes  instantly 
our  own  by  the  law  of  nations ;  so 
that  free-men  may  be  brought  into 
a  state  of  servitude  by  capture; 
but,  if  they  afterwards  escape,  and 
return  to  their  own  people,  they 
obtain  again  their  former  state. 


De  occupatione  eorum,  quae  in  littore  inveniuntur. 


^  XYin.  Item  lapilli,  et  gemmsd, 
et  caetera,  quso  in  littore  maris  in- 
veniuntur, jure  naturali  statim  in- 
ventoris  fiunt 


§  18.  Precious  stones,  gems  and 
other  things,  found  upon  the  sea- 
shore, become  instantly  by  the  law 
of  nations,  the  property  of  the 
finder. 


De  foeta  animalium. 


§  XIX.  Item  ea,  quae  ex  animali- 
bus  dominio  tuo  subjectis  nata 
sunt,  eodem  jure  tibi  acquiruntur. 


10 


§  19.  The  product  of  those  ani- 
mals, which  are  reduced  to  our 
subjection,  becomes  by  the  same 
law,  our  own. 
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De  alluvione. 


§  XX.  PrsBter^a,  quod  per  allu- 
vionem  agro  tuo  flumen  adjecit, 
jure  gentium  tibi  acquiritur.  Est 
autem  alluvio  incTementum  latens. 
Per  alluvionem  autem  id  videtur 
adjici,  quod  ita  paulatim  adjicitur, 
ut  intelligi  non  possit,  quantum  quo- 
Tue  temporis  mom^ito  adjiciatur. 


$  20.  Moreover,  that  ground 
which  a  river  hath  added  to  your 
estate  by  alluvion,  becomes  your 
own  by  the  law  of  nations.  And 
that  is  said  to  be  cUhivian,  which  is 
added  so  gradually,  that  no  one  can 
judge  how  much  is  added  at  each 
moment  of  time. 


De  vi  fluminis. 


$  XXI.  Quod  si  vis  fluminis  de 
tuo  prsedio  partem  aliquam  detrax- 
erit,  et  vicini  praedio  attulerit,  pa- 
liuQd  est,  eam  tuam  permanere :  plan& 
si  longiore  tempore  fundo  vicini  tui 
hseserit;  arboresque,  quas  secum 
traxerit,  in  eum  fundum  radices 
egerint;  ex  eo  tempore  videntur 
vicini  fundo  acquisitse  esse. 


$  21.  But,  if  the  impetuosity  of  a 
river  should  sever  a  part  of  your 
estate,  and  adjoin  it  to  that  of  your 
neighbour,  it  is  certain,  such  part 
would  still  continue  yours ;  but,  if 
it  should  remain,  for  a  long  time, 
joined  to  the  estate  of  your  neigh* 
hour,  and  the  trees,  which  accompa- 
nied it,  take  root  in  his  ground,  such 
trees  seem,  from  the  time  of  taking 
root,  to  be  acquired  to  his  estate. 


De  insula. 


$  XXII.  Insula,  qucB  in  mari  est 
(quod  rard  accidit)  occupantis  fit : 
nullius  enim  esse  creditur.  At  in- 
sula in  flumine  nata  (quod  frequen- 
ter accidit)  si  quidem  mediam  par- 
tem fluminis  tenet,  communis  est 
eorum,qui  ab  utraque  parte  fluminis 
prope  ripam  prsedia  possident,  pro 
modo  scUicet  latitudinis  cujusque 
prsedii,  quae  prope  ripam  sit :  quod 
si  sdteri  proximior  sit  parti,  eorum 
est  tantum,  qui  ab  e&  parte  prope 
ripam  praodia  possident.  Quod  si 
qua  parte  divisum  sit  flumen,  dein- 
de  infra  imitum  agrum  alicujus  in 
formam  insulsB  redegerit,  ejusdem 


§  22.  When  an  island  rises  in  the 
sea,  (which  rarely  happens)  the  pro- 
perty of  it  is  in  the  occupant;,  for 
before  occupation,  it  is  in  no  one. 
But  if  an  island  rises  in  a  river, 
(which  frequently  happens)  and  is 
placed  exactly  in  the  middle  of  it, 
such  island  shall  be  in  common  to 
them,  who  possess  the  lands  near  the 
banks  on  each  side  of  the  river,  in 
proportion  to  the  extent  of  each 
man's  estate  adjoining'  the  banks. 
But,  if  the  island  is  nearer  to  one 
side  than  the  other,  it  belongs  to 
them  only,  who  possess  lands  next 
to  the  banks  on  that  side,  to  which 


lAB.  II.    TIT.  I. 


76 


permanet  is  ager  cujus  et  fuerat. 


the  island  is  nearest.  But,  if  a  river 
divides  itself  and  afterwards  unites 
again,  having .  reduced  a  tract  of 
land  into  the  form  of  an  island,  the 
land  still  continues  to  be  the  pro- 
perty of  the  former  owner. 


De  alveo. 


$  XXni.  Quod  si,  naturali  alveo 
in.universum  derelicto,  ad  aliam 
partem  fluere  coeperit,  prior  quidem 
alveus  eorum  est,  qui  prope  ripam 
ejus  praedia  possident;  pro  modd 
scilicet  latitudinis  cujusque  agri, 
quae  prope  ripam  sit ;  novus  autem 
alveus  ejus  juris  esse  incipit,  cujus 
et  ipsum  flumen  est,  id  est,  publicus : 
quod  si  post  aliquod  tempus  ad  prio- 
rem  alvemn  reversum  fuerit  flumen, 
Tursus  novus  alveus  eorum  esse  in- 
cipit, qui  prope  ripam  ejus  prsedia 
possident 


§  23.  If  a  river,  entirely  forsak- 
ing its  natural  channel,  hath  began 
to  flow  elsewhere,  the  first  channel 
appertains  to  those,  who  possess  the 
lands  close  to  the  banks  of  it,  in  pro- 
portion to  the  extent  of  each  man's 
estate  next  to  such  banks :  and  the 
new  channel  partakes  of  the  nature 
of  the  river,  and  becomes  public. 
And,  if  after  some  time  the  river  re- 
turns to  its  former  channel,  the  new 
channel  again  becomes  the  property 
of  those  who  possess  the  lands  con- 
tiguous to  its  banks. 


De  inundatione. 


§  XXIY.  Alia  san^  causa  est,  si 
cujus  torus  ager  inundatus  ftierit ; 
neque  enim  inundatio  fundi  speciem 
commutat:  et  ob  id,  si  recesserit 
aqua,  palim  est  eum  fundum  ejus 
manere,  cujus  et  fiiit 


$  24.  It  is  otherwise  as  to  lands, 
which  are  overflowed  only :  for  an 
inimdation  alters  not  the  face  and 
nature  of  the  earth;  and  therefore, 
when  the  waters  have  receded,  it  is 
clear  that  the  property  will  still  re- 
main in  the  same  owner. 


De  specificatione. 


§  XXY.  Cum  ex  alien&  material 
species  aUqua  facta  sit  ab  aliquo, 
<]^useri  solet,  quis  eorum  naturali  ra- 
tione  dominus  sit:  utrum  is,  qui 
fecerit,  an  potius  ille,  qui  materiae 
dominus  fuerat :  ut  ecc^,  si  quis  ex 
alienis  xms,  aut  olivis,  aut  spicis, 
vinum,  ant  oleum,  aut  frumentum, 
fecerit;  aut  ex   alieno   auro,  vel 


§  25.  When  a  man  hath  made  any 
species,  or  kind  of  work,  with  mate- 
rials belonging  to  another,  it  is  of- 
ten asked,  which  ought,  in  natural 
reason,  to  be  deemed  the  master  of 
it;  whether  he  who  gave  the  form, 
or  he,  who  owned  the  materials?  as, 
if  any  person  should  make  wine,  oil 
or  flour,  from  the  grapes,  olives,  or 
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aigento,  vel  sere,  vas  aliquod  fece- 
lit;  vel  ex  alienovino  et  mellemul- 
sum  miscuerit;  vel  ex  medicamen- 
tis  alienis  emplastrum  aut  colly^ 
rium  composuerit ;  vel  ex  alien& 
land  vestimentum  fecerit;  vel  ex 
alienis  abulis  navem,  vel  armar- 
ium, vel  subsellia,  fabricaverit.  Dt, 
post  multam  Sabinianorum  et  Pro- 
culianormn  ambiguitatem,  placuit 
media  sententia  existimantium,  si 
ea  species  ad  priorem  et  rudem  ma- 
teriam  reduci  possit,  evaa  videri  do- 
ynininm  esse,  qui  materisB  dominus 
fuerit;  si  non  possit  reduci,  eum 
potius  intelligi  dominum,  qui  fece- 
rit ;  ut  ecce,  vas  conflatum  potest  ad 
Tudem  materiam  ssris,  vel  argenti, 
vel  auri,  reduci :  vinum  autem,  vel 
oleum,  aut  finmientum,  ad  uvas, 
vel  olivas,  vel  spicas,  reverti  non 
potest:  ac  ne  mulsum  quidem  ad 
vinum  et  mel  resolvi  potest.  Quod 
si  partim  ex  su&  materia,  partim  ex 
alien&,  speciem  aliquam  fecerit 
quis ;  veluti  ex  suo  vino  et  alieno 
melle  mulsum  miscuerat;  aut  ex 
suis  et  alienis  medicamentis  em- 
plastrum aut  collyriimi;  aut  ex  sua 
lana  yestimentum  fecerit;  dubitan- 
dum  non  est,  hoc  casu,  eum  esse 
dominum,  qui  fecerit :  cum  non  so- 
lum operam  suam  dederit,  set  ^t 
partem  ejusdem  materise  prsestite- 
rit 


com  of  another;  cast  a  vessel  out 
of  gold,  silver,  or  brass,  belonging 
to  another;  make  mead  or  mulse 
with  the  wine  and  honey  of  another ; 
compose  a  plaster,  or  eye  water 
with  another  man's  medicines; 
make  a  garment  with  another's 
wool ;  or  fabricate,  with  the  timber 
of  another,  a  bench,  a  ship,  or  a 
chest  7  After  much  controversy,  be- 
tween the  ScUnnians  and  Procu- 
lians,  we  were  best  pleased  with 
the  middle  opinion  of  those  who 
thought  that,  if  the  species  or  manu- 
factured article  cati  be  reduced  to 
its  former  rude  materials,  then  the 
owner  of  such  materials  is  also  to 
be  reckoned  the  owner  of  the  species: 
but,  if  the  species  can  not  be  so  re- 
duced, then  he,  who  made  it,  is  un- 
derstood to  be  the  owner  of  it :  for 
example ;  a  vessel  can  easily  be  re- 
duced to  the  rude  mass  of  brass, 
silver,or  gold,of  which  it  was  made; 
but  wine,  oil,  or  flour,  cannot  be 
converted  into  grapes,olives,or  com; 
neither  can  mulse  be  separated  into 
wine  and  honey.  But,  if  a  man 
makes  any  species,  partly  with  his 
own,  and  partly  with  the  materials 
of  another:  as,  if  he  should  make 
mulse  with  his  own  wine,  and  an- 
other's honey;  or  a  plaster  or  eye- 
water, partly  with  his  own,  and 
partly  with  another  man's  medi- 
cines ;  or  should  make  a  garment 
with  an  intermixture  of  his  own 
wool  with  that  of  another ;  it  is  not 
to  be  doubted  in  such  cases,  but 
that  he,  who  made  the  species^  is 
master  of  it;  since  he  not  only  gave 
his  labour,  but  furnished  also  a 
part  of  the  materials. 


UB.  U.    TIT.  L 


77 


De  accessione. 


§  XXVI.  Si  tamen  alienam  pur- 
puram  yestimento  suo  quis  inter- 
texuerit,  licet  pretiosior  sit  purpura, 
tamen  accessionis  vice  cedit  vesti- 
mento:  et,  qui  dominus  fiiit  pur- 
purse,  adverus  eum,  qui  surripuit, 
habet  furti  actionem  et  condiction- 
em,  sive  ipse  sit,  qui  vestimentum 
fecit,  sive  alius :  nam  extinctse  res 
licet  yindicari  non  possint,  condici 
tamen  k  furibus  et  quibusque  aliis 
possessoribus  possunt 


§  26.  If  any  man  shall  have  in- 
terwoven the  purple  of  another  into 
his  own  vestment,  then  the  purple, 
although  more  valuable,  appertains 
to  the  vestment  by  accession :  and 
the  owner  of  the  purple,  may  have 
an  action  of  theft,  and  a  personal  ac- 
tion, called  a  candietionj  against  the 
purloiner;  whether  the  vestment 
was  made  by  him,  or  by  another : 
for  although  things,  which  become, 
as  it  were,  extinct  by  the  change  of 
their  form,  cannot  be  recovered 
identically,  yet  a  condiction  lies  for 
the  value  of  them,  either  against  the 
thief,  or  any  other  possessor. 


De  confusione. 


§  XXyn.  Si  duorum  materise 
voluntate  dominorum  confus»  sint, 
totum  id  corpus,  quod  ex  confusi- 
one fit,  utriusque  commune  est: 
veluti  si  qui  vina  sua  confuderint, 
aut  massas  argenti  vel  auri  confla- 
verint  Sed,  etsij  diversae  materise 
sint,  et  ob  id  propria  species  facta 
sit,  fort^  ex  vino  et  meUe  mulsum, 
aut  ex  auro  et  argento  electrum, 
idem  juris  est:  nam  et  hoc  casu, 
conmiimem  esse  speciem,  non  dubi- 
tatur.  Quod  si  fortuitd  et  non  vol- 
imtate  dominorum  confusse  fuerint 
vel  ejusdem  generis  materise,  vel 
diverse,  idem  juris  esse  placuit. 


$  27.  If  materials  belonging  to 
two  persons  are  mingled  by  mutual 
consent,  the  whole  mass,  is  common 
to  both  proprietors :  as  if  they  shall 
have  intermixed  their  wines,  or 
melted  together  their  gold  or  silver. 
The  same  rule  obtains,  if  diverse 
substances  are  so  incorporated,  as  to 
become  one  species :  as  when  mulse 
is  made  with  wine  and  honey ;  or 
electrum  by  fusing  together  gold 
and  silver :  here  no  doubt,  the  spe- 
cies becomes  common :  and  so  it  is, 
when  similar  or  even  different  sub- 
stances, are  incorporated  fortuitous- 
ly, without  the  consent  of  their  pro- 
prietors. 


De  commixtione. 

§  XXYIII.  Quod  si  frumentum  §  28.  If  the  com  of  TUius  hath 
Titii  firumento  tuo  mistum  fiierit,  been  mixed  with  yours  by  consent, 
siquidem  voluntate  vestril,  commu-    the  heap  is  in  common;  because  the 
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ne  est;  quia  singula  corpora,  id  est, 
singula  grana,  quae  cujusque  pro* 
pria  fuerunt,  consensu  vestro  com- 
municata  sunt.  Quod  si  casu  id 
mistum  fuerit,  -^1  Titius  id  mis- 
cuerit  sine  tu&  voluntate,  non  vide- 
tur  commune  esse:  quia  singula 
corpora  in  sua  substantia  durant 
Sed  nee  magis  istis  casibus  com- 
mune fit  frumentum,  qiiam  grex  in- 
telligitur  esse  communis,  si  pecora, 
Titii,  tuis  pecoribus  mista  fuerint. 
Sed,  si  ab  alterutro  vestrum,  totum 
id  frumentum  retineatur,  in  rem 
quidem  actio  pro  modo  frumenti 
cujusque  competit :  arbitrio  autem 
judicis  continetur,  ut  ipse  a^stimet, 
quale  cujusque  frumentum  fuerit 


single  bodies  or  grains,  which  were 
the  private  property  of  each,  are, 
with  your  consent,  intermixed.  But, 
if  the  intermixture  were  accidental, 
or  if  TUvus  made  it  without  con- 
sent, it  then  seems  that  the  com  is 
not  in  common ;  because  the  grains 
still  remain  distinct,  and  in  their 
proper  substance;  for  com,  in  such 
a  case,  no  more  beccones  in  common, 
than  a  flock  would  be,  if  the  sheep 
of  TUvus  should  intermix  with 
yours.  But,  if  the  whole  quantity 
of  com  should  be  retained  by  either 
of  you,  then  an  action  in  rem  Ues 
for  each  man's  portion ;  and  it  is  the 
duty  of  the  judge  to  make  an  esti- 
mate of  the  quahty,  or  value,  of 
each  portion. 


De  his  quae  solo  cedunt.     De  sedificatione  in  suo  solo  ex 

aliena  materia. 


$  XXIX.  Cum  in  suo  solo  ali- 
quis  ex  alienSl  materia  eedificaverit, 
ipse  intelligitur  dominus  sedificii: 
quia  omme,  quod  solo  insedificatur, 
solo  cedit.  Nee  tamen  ided  is,  qui 
materiee  dominus  fuerat,  desinit  do- 
minus ejus  esse :  sed  tantisper  ne- 
que  vindicare  eam  potest,  neque  ad 
exhibendum  de  e&  re  agere,  propter 
legem  duodecim  tabularum,  qua  ca- 
vetur,  ne  quis  tignum  alienimi  scdi- 
bus  suis  junctum  eximere  cogatur, 
sed  duplimi  pro  eo  praestet,  per  ac- 
tionem, qu»  vocatur,  de  tignojunc- 
to.  Appellatione  autem  tigni,  omnis 
materia  significatur,  ex  qua  aedificia 
fiunt.  Quod  ide6  provisum  est,  ne 
aedificia  rescindi  necesse  sit.  Quod 
si  ahqui  ex  causi  dirutum  sit  sedifi- 
cium,  poterit  materi^B  dominus,  si 
non  fuerit  duplum  jam  consequutusi 


$  29.  If  a  man  hath  raised  a 
building  upon  his  own  ground  with 
the  materials  of  another,  he  is  co|i- 
sidered  the  proprietor:  for  every 
building  is  an  accession  to  the 
ground  upon  which  it  stands.  But, 
the  owner  of  the  materials,  does  not 
lose  his  right  of  ownership;  for 
though  he  cannot  demand  them 
specifically,  or  bring  an  action  for 
the  exhibition  of  them ;  since  it  is 
provided,  by  a  law  of  the  twelve 
tables,  that  a  person  who  has  used 
the  materials  of  another,  cannot  be 
compelled  to  separate  them  from 
the  building;  yet  by  the  action,  de 
tigno  juncto,  he  may  be  obliged  to 
pay  double  value:  (all  materials  for 
building  are  comprehended  under 
the  general  term  tignwn.)  The 
above  cited  provision,  in  the  law  of 
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liie  trrelve  tables,  was  made  to  pr^ 
Tent  the  demolition  of  buildings. 
But,  if  it  happen,  that  in  any  case,  a 
building  should  be  dissevered,  or 
pulled  down,  then  the  owner  of  the 
materials,  if  he  hath  not  already 
obtained  double  the  value  of  them, 
is  not  prohibited  from  claiming  his 
identical  materials,  and  to  bring  his 
action  ad  exhibendum. 


De  sedificatione  ex  sua  materia  in  solo  alieno* 


$  XXX,  Ex  diverso,  si  quis  in 
aUeno  solo  ex  su&  materia  domum 
sedificaverit,  Alius  fit  domus,  cujus 
et  solum  est  Sed  hoc  casu,  materia 
dominus  proprietatem  ejus  amittit, 
quia  voluntate  ejus  intelligitur  esse 
aUenta;  utique  si  non  ignorabat,  se 
in  alieno  solo  eedificare:  et  ided, 
licet  diruta  sit  domus,  mateariam  ta- 
men  vmdicare  non  potest  Cert^ 
illud  constat,  si,  in  possessione  con- 
stituto  SBdificatore,  soli  dominus  pe- 
tat  4omum  suam  esse,  nee  solvat 
pretium  materise  et  mercedes  fabro- 
rum,  posse  eum  per  exceptionem 
doli  mali  repellij  utiqu^  si  bonse 
fidei  possessor  fuerit,  qui  sedificavit 
Nam  scienti,  solum  alienum  esse, 
potest  objici  culpa,  quod  sedificave- 
lit  temer^  in  eo  solo,  quod  intelli- 
gebat  alienum  esse. 


^  30.  On  the  contrary,  if  a  man 
shall  have  built  with  his  own  mate- 
rials upon  the  ground  of  another, 
the  edifice  becomes  the  property  of 
him  to  whom  the  ground  belongs : 
in  this  case  the  owner  of  the  mate- 
rials loses  his  property,  because  he 
is  understood  to  have  made  a  vol- 
untary aUenation  of  it,  if  he  knew 
he  was  building  upon  another's 
land;  therefore,  if  the  edifice  should 
fall,  or  be  pulled  down,  such  person 
cannot,  even  then,  claim  the  mate- 
rials. But  it  is  clear,  that  if  the 
builder  be  in  confirmed  possession, 
and  the  proprietor  of  the  ground 
should  claim  the  edifice  as  his,  and 
refuse  to  pay  the  price  of  the  mate- 
rials and  the  wages  of  the  workmen, 
he  may  be  repelled  by  an  exception 
of  fraud:  provided  the  builder  was 
in  possession  bam  fide.  Otherwise 
it  might  be  fairly  objected,  "  that  he 
had  built  rashly  upon  that  groimd, 
which  he  knew  to  be  the  property 
of  another." 


De  plantatione. 

^  XXXI.  ^  Titius  alimam  plan-       $  81.  If  7Y<iu9  sets  anodier  man's 
tatetasolosiioposiimt^ipeitiBerit;    plant  in  his  own  ground,  tiie  plant 
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et  ex  diverso,  si  Titius  suam  plan- 
tain in  M»yii  solo  posuerit,  Mavii 
plantaerit;  si  modo  utroque  casu 
radices  egerit :  ante  enim  quam  ra- 
dices egerit,  ejus  pennanet,  cujus 
fuerat  Aded  autem  ex  eo  tempore, 
quo  radices  egerit  planta,  proprie- 
tas  ejus  commutatur,  ut,  si  vicini 
arbor  ita  terram  Titii  presserit,  ut 
in  ejus  fundum  radices  egerit,  Titii 
effici  arborem  dicamus :  ratio  enim 
non  patitur,  ut  alterius  arbor  esse 
intelligatur,  quam  cujus  in  fundum 
radices  egerit :  et  ided,  circa  confin- 
ium  arbor  posita,  si  etiam  in  vicini 
fundum  radices  egerit,  communis 
fit 


will  belong  to  T\iius :  on  the  con- 
trary, if  TUius  shall  have  set  his 
own  plant  in  Mcevitul^s  ground,  the 
plant  will  belong  to  MtBvius ;  pro- 
vided in  either  case,  it  hath  taken 
root ;  for,  until  then,  the  property  re- 
mains in  him  who  planted  it.  But 
from  the  instant  it  hath  taken  root, 
the  property  is  changed :  so  that,  if 
the  tree  of  a  neighbour  borders  so 
closely  upon  the  ground  of  TUius^ 
as  to  take  root  in  it,  and  be  wholly 
nmirished  therCy  we  may  affirm,  that 
such  tree  is  become  the  property  of 
Titius :  for  reason  doth  not  permit, 
that  a  tree  should  be  deemed  the 
property  of  any  other,  than  of  him, 
in  whose  ground  it  hath  rooted: 
therefore,  if  a  tree,  planted  near  the 
bounds  of  one  person,  shall  also  ex- 
tend its  roots  into  the  lands  of  ano- 
ther, it  will  become  common  to  both. 


De  satione. 


§  XXXII.  Qufi  ratione  autem 
plantsB,  qusb  terrsd  coalescunt,  solo 
cedunt,  eadem  ratione  firumenta 
quoque,  quae  sata  sunt,  solo  cedere 
intelliguntur.  Cseterum  sicut  is, 
qui  in  alieno  solo  sedificavit,  si  ab 
eo  dominus  petat  sedificium,  defendi 
potest  per  exceptionem  doli  mali, 
secundum  ea,  quao  diximus ;  ita  e- 
jusdem  exceptionis  auxilio,  tutus 
esse  potest  is,  qui  alienum  fundum 
SU&  impens&  bon&  fide  consevit. 


^  32.  As  plants  appertain  to  the 
soil,  in  which  they  have  rooted,  so 
grain  also  is  understood  to  follow 
the  property  of  that  ground,  in 
which  it  is  sowed.  But  as  he,  who 
hath  built  upon  the  ground  of  ano- 
ther, may  (according  to  what  we 
have  said)  be  defended  by  an  er- 
cepiian  of  fraud,  if  the  proprietor 
of  -the  ground  should  demand  the 
edifice ;  so  he,  who  at  his  own  ex- 
pense and  bona  fide  hath  sowed  in 
another  man's  land,  may  also  be 
benefited  by  the  help  of  this  excep- 
tion. 


De  scriptara. 

XXXm.  Liters  quoqu^  licet       $  33.  As  whatever  is  built  upon, 
sinty  perind^  chartis  mem-    or  sowed  in  the  ground,  belongs  to 
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branisve  cedunt,  ac  solo  cedeie  so- 
lent  ea,  qu8B  insedificantur,  aut  in- 
senintur.  Ideoque,  si  in  chartis 
membranisve  tuLs  carmen  vel  his- 
torian! vel  orationem  Titius  scrip- 
serit,  hujus  corporis  non  Titius,  sed 
tu  dominus  esse  videris.  Sed,  si 
k  Titio  petas  tuos  libros,  tuasre 
membranas,nec  impensas  scripturae 
solvere  paratus  sis,  poterit  se  Titius 
defendere  per  exceptionem  doli  ma- 
Ii,utique  si  earum  chartarum  mem- 
branarumve  possessionem  bona 
fide  nactus  est 


tbat  ground  by  accession ;  so  letters 
also,  although  written  with  gold, 
appertain  to  the  paper  or  parchment, 
upon  which  they  are  written.  And 
therefore,  if  Titius  shall  have  writ- 
ten a  poem,  a  history,  or  an  oration, 
upon  your  paper  or  parchment,  then 
you  and  not  Titius  will  be  denned 
the  owner  of  the  written  paper. 
But  if  you  demand  the  books  or 
parchnients  from  Titius,  and  reAise 
to  defray  the  expense  of  the  writing, 
then  Titius  can  defend  himself  by 
an  exception  of  fraud:  allowing  that 
he  obtained  possession  of  such 
papers  and  parchments  bamjide. 


De  picture. 


^  XXXIY.  Si  quis  in  ahend  ta- 
bula pinxerit,  quidam  putai\t  tabu- 
lam  pictursB  cedere:  aliis  videtur, 
picturam  (quaUscunque  sit)  tabulae 
cedere:  sed  nobis  videtur  meUtiis 
esse,  tabulam  picturse  cedere :  ridi- 
culum  est  enim,  picturam  Apellis 
vel  Parrhasii  in  accessionem  vilis- 
simsd  tabulae  cedere.  Und^,  si  k 
domino  tabulae  imaginem  possidente 
is,  qui  pinxit,  eam  petat,  nee  solvat 
pretium  tabulae,  poterit  per  excep- 
tionem doli  mali  submoveri.  At, 
si  is,  qui  pinxit,  eam  possideat,  con- 
sequens  est,  ut  utilis  actio  doflino 
tabulae  adversus  eum  detur:  quo  ca- 
su,  si  non  solvat  impensam  picturse, 
poterit  per  exceptionem  doli  mali 
repelU :  utique  si  bonae  fidei  pos- 
sessor fuerit  ille,  qui  picturam  im- 
posuit    niud  enim  pal^  est,  quod 


$  34.  If  any  man  shall  have  paint- 
ed upon  the  tablet  of  another,  some 
think,  that  the  tablet  should  yield  to 
the  picture;  others,  that  the  picture 
(whatever  the  quaUty  of  it  may  be) 
should  accede  to  the  tablet.  To  us 
it  seems  the  better  opinion,  that  the 
tablet  should  accede  to  the  picture; 
for  it  is  ridiculous,  that  the  painting 
of  an  ApelleSy  or  a  Parrhasius^ 
should  yield  as  an  accession,  to  a 
worthless  tablet  But  if  the  painter 
demand  the  tablet,  from  the  owner 
and  possessor,  without  offering  the 
price  of  it,  then  such  demandant 
may  be  defeated  by  an  exception  of 
fraud:  but,  if  the  painter  is  in  pos- 
session of  the  picture,  the  owner  of 
the  tablet  is  intitled  to  an  action 
called  utUiSy  i.  e.  beneficial;  in  which 
case,  if  the  owner  of  the  tablet  de- 
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sive  is,  qui  pinxit,  surripuit  tabulas, 
sive  alius,  competit  domino  tabu- 
larum  furti  actio. 


mands  it,  and  does  not  tender  the 
value  of  the  picture,  he  may  also  be 
repelled  by  an  excqHion  of  fraudj 
provided  Uie  painter  obtained  pos- 
session fairly.  But,  if  he,  or  any 
other,  shall  have  taken  away  the 
tablet  feloniously,  it  is  evident,  that 
the  owner  may  prosecute  by  any 
action  bf  theft. 


De  fructibas  bona  fide  perceptis* 

$  XXXY.  Si  quis  k  non  domino,        $  35.  If  any  man  shall  have  pur- 


quem  dominum  esse  crediderit,  bo- 
nd fide  fundum  emerit,  vel  ex  do^ 
natione,  aliave  qualibet  jiistd  causi, 
seque  bond 'fide  acceperit,  naturali 
ratione  placuit,  fructus,  quos  per- 
cepit,  ejus  esse  pro  cultura  et  curd : 
et  ideo,  si  postea  dominus  superve- 
nerit,  et  fundum  vindicet,  de  fruc- 
tibus  ab  eo  consumptis  agere  non 
potest:  ei  ver6,  qui  alienum  fim- 
dum  sciens  possederit,  non  idem 
concessum  est;  itaque  cum  fimdo 
etiam  fiructus,  licet  consumpti  sint, 
cogitur  restituere. 


chased  or  by  any  other  means  hon- 
estly acquired  lands  from  another, 
whom  he  believed  to  be  the  true 
owner,  when  in  fact  he  was  not,  it 
is  agreeable  to  natural  reason,  that 
the .  firuits,  which  he  shall  have 
gathered,  shall  become  his  own,  on 
account  of  his  care  in  the  culture : 
and  therefore,  if  the  true  owner 
shall  s^terwards  appear  and  claim 
his  lands,  he  can  have  no  action  a^ 
gainst  the  band  Jide  possessor,  for  * 
produce  consumed.  But  this  ex- 
emption is  not  granted  to  him,  who 
knowingly  keeps  possession  of  ano> 
thefs  estate;  and  therefore,  he  is 
compellable  to  account  for  all  the 
mesne  profits  together  with  the 
lands. 


De  fiructibus  a 

^  XXXVI.  Is  verd,  ad  quem  usu- 
fructus  fundi  pertinet,  non  aliter 
fiructuum  dominus  efiicitur,  quam 
si  ipse  eos  perceperit ;  et  ided,  licet 
maturis  fiructibus,  nondtim  tamen 
perceptis,  decesserit,  ad  hseredes 
ejus  non  pertinent,  sed  domino  pro- 
prietatis  acquiruntur.  Eadem  fei^ 
et  de  colono  dicuntur. 


et  colono  percepti9. 

^^.  The  usufiructuary  of  lands 
can  gain  no  property  in  the  fruits, 
until  he  hath  actually  gathered 
them;  and  therefore,  if  he  should 
die,  while  the  fixdts,  although  ripe, 
are  yet  ungathered,  they  could  not 
be  claimed  by  his  heirs,  but  would 
fisdl  to  the  proprietor :  and  so  in  ge- 
neral, as  to  formers. 


j^  >(■■■    — ^ 
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Q08B  sunt  in  fructu. 


$  XXXyn.  In  pecudum  fnictii 
etiam  fcBtiis  est,  sicuti  lac,  pilus,  et 
lana :  itaque  agni,  hsBdi,  et  vituli,  et 
equuli,  et  suciili,  statim  natural!  ju- 
re dominii  fructuarii  sunt.  Partus 
vero  ancillsB  in  fhictu  non  est ;  ita- 
que ad  doniiniun  proprietatis  perti- 
net  Absurdum  enini  videbatur, 
hominem  in  fructu  esse;  cum  om- 
nes  fhictus  renun  natora  gratis  ho- 
minis  comparaverit 


§  37.  Among  the  produce  of  ani- 
mals, we  not  only  reckonmilk,  skins 
and  wool  but  also  their  young;  and 
therefore  lambs,  kids,  calves,  colts, 
and  pigs,  appertain  by  natural  right 
to  the  usufructuary;  buttheoffsprmg 
of  a  female  slave  cannot  be  thus  con- 
sidered, but  l^elongs  to  tlie  proprietor 
of  such  slave :  for  it  seemed  absiurd 
that  man,  should  be  enumerated  a- 
mong  the  articles  of  produce,  seeing 
that  for  his  use  nature  hath  furnish- 
ed all  kinds  of  produce. 


De  ofBcio  fructuarii. 


$  XXXVlll.  Sed,  si  gregis  u- 
sumfiructum  quis  habeat,  in  locum 
demortuorum  capitiun  ex  foetu  fruc- 
tuarius  submittere  debit,  (ut  et  Ju- 
liano  visum  est;)  et  in  vinearum 
demortuarum  vel  arborum  locum 
ahas  debet  substitncre.  Recti  enim 
colere,  et  quasi  bonus  paterfeuniUas 
nti  debet 


§  38.  He,  who  has  the  usufruct 
of  a  flock  ought  (according  to  Julir 
an)  to  preserve  the  original  number 
entire,  by  supplying  the  deficiency 
out  of  the  young;  in  like  manner  he 
ought  to  supply  the  place  of  dead 
vines,  or  trees;  and  cultivate  and 
use  the  stock  in  all  respects  like  a 
good  and  fair  husbandman. 


De  inyentione  thesauri. 


$  XXXIX.  Thesauros,  quos 
quis  in  loco  suo  invenerit,  divus  A- 
drianus,  naturalem  lequitatem  se- 
quutus,  ei  concessit,  qui  eos  invene- 
rit ;  idemque  statuit,  si  quis  in  sa- 
cro  aut  religioso  loco  fortuito  casu 
invenerit  At,  si  quis,  in  alieno 
loco,  non  data  ad  hoc  opera,  sed  for- 
tuito invenerit,  dimidium  domino 
soli  concessit,  et  dimidium  invento- 
.  ri:  et  convenientir,  si  quis  in  Csb- 
saris  loco  invenerit,  dimidium  in- 
ventoris,  et  dimidium  esse  CsBsaris, 
statuit     Cui  conveniens  est,  ut,  si 


§  39.  The  emperor  Adrian^  in 
pursuance  of  natural  equity,  allow- 
ed any  treasure,  found  in  a  man's 
own  lands,  to  belong  to  the  finder  : 
he  orda'med  the  same  as  to  things 
casually  found,  in  a  sacred  or  relig- 
ious place.  But,  if  a  person,  not 
making  it  his  business  to  search, 
should  fortuitously  find  treasure  in 
the  ground  of  another,  he  granted 
half  to  the  proprietor  of  the  soil,  and 
half  to  the  finder.  And  so,  if  any 
thing  is  foimd  within  the  imperial 
demesnes,  half  shall  appertain  to  the 
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qms  in  fiscal!  loco  vel  publico  vel 
civitatis  invenerit,  dimidium  ipsius 
esse  debeat,  et  dimidium  fisci,  vel 
civitatis. 


finder  and  half  to  the  emperor;  like- 
wise, if  a  man  find  any  valuable 
thing  in  a  place  belonging  to  the 
treasury,  the  public,  or  the  city,  half 
shall  appertain  to  the  finder,  andhalf 
to  the  treasury,  the  public  or  the 
city. 


De  tradilione.     1.  Regula,  ejusque  ratio. 


$  XL.  Per  traditionem  quoque 
jure  naturali  res  nobis  acquiruntur 
nihil  enim  tam  conveniens  est  natu- 
turali  aequitati,  quam  voluntatem 
domini,  volentis  rem  suam  in  aUum 
transfeirre,  ratam  haberi :  et  ided, 
cujuscunque  generis  sit,  corporalis 
les  tradi  potest,  et  k  domino  tradita, 
alienatur :  itaque  stipendiaria  quo- 
que et  tributaria  prsBdia  eodem  mo- 
do  alienantur.  Yocantur  autem 
stipendiaria  et  tributaria  prsedia, 
qu8&  in  provinciis  simt :  inter  quae 
nee  non  et  Italica  pnedia,  ex  nostrd 
constitutione,  nulla  est'  differentia: 
sed,  siquidem  ex  caus&  donationis, 
aut  dotis,  aut  qualibit  ali&  ex  causd, 
traduntur,  sine  dubio  transferuntur. 


§  40.  Things  are  also  acquired 
(according  to  the  law  of  nature)  by 
tradition  or  livery ;  for  nothing  is 
more  comformable  to  natural  equity 
than  to  confirm  the  will  of  him,  who 
is  desirous  to  transfer  his  property 
to  another;  therefore  corporeal 
things  of  whatever  kind,  may  be  de- 
livered ;  and,  when  delivered  by  the 
owner,  are  aliened.  Stipendiary 
and  tributary  possessions,  (such  as 
those  situated  in  the  provinces,)  may 
be  aliened  in  the  same  manner ;  for 
between  these  and  the  /^oZia/^estates 
we  have  now  taken  away  all  distinc- 
tion, so  that,  on  account  of  a  dona- 
tion, a  marriage-portion,  or  any 
other  just  cause,  stipendiary  and  irir 
butary  possessions  may  undoubted- 
]y  be  transferred  by  livery. 


2.    Limitatio. 


$  XLJ.  Vendit»  verd  res  et  tra- 
dit®,  nonalitur  emptori  acquiruntur, 
quam  si  is  venditors  pretium  solve- 
nt, vel  alio  modo  ei  satisfecerit;  ve- 
luti  ex  promissore,  aut  pignore  dato: 
quod,  quamquam  cavetur  lege  duo- 
decim  tabularum,  tamen  rect^  dici- 
tur  et  jure  gentium,  id  est,  jiure  na- 
turali, id  efici.  Sed,  si  is,  qui  ven- 
didit,  fidem  emptoris  sequutus  fue- 


^  41.  Things,  although  sold  and 
delivered,  are  not  acquired^by  the 
buyer  until  he  hath  either  paid  or 
otherwise  satisfied  the  seller  for 
them ;  as  by  a  bondsman  or  pledge. 
And,  although  this  is  so  ordained  by 
a  law  of  the  twelve  tables,  yet  the 
same  rule  is  rightly  said  to  arise  from 
the  law  of  nations ;  that  is  from  the 
law  of  nature.     But  if  the  seller 
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rit,  dicenduia  est,  statim  rem  emp- 
tons  fieri. 


have  given  credit  to  the  buyer,  we 
must  affirm,  that  the  things  become 
instantly  the  property  of  the  latter. 


3.    Ampliatio. 

$  XLn.  Nihil  autem  interest,  u-        $  42.  It  is  the  same  whether  the 


trum  ipse  dominus  tradat  alicui 
rem  suam,  an  volantate  ejus  alius, 
cui  ejus  •  rei  possessio  permissa  sit 
Qua  ratione,  si  cui  Ubera  univer- 
sorum  negotiorum  administratio 
permissa  fuerit  k  domino,  isque  ex 
his  negotiis  rem  vendiderit  et  tradi- 
deritfaciet  eam  accipientis. 


owner  dehver  the  article  himself,  or 
another  to  whom  the  possession  of  it 
was  entrusted,  deliver  it  with  the 
owner's  consent.  Hence,  if  the  ma- 
nagement of  all  business  be  commit- 
ed  by  a  proprietor  to  any  person, 
who  shall  by  virtue  of  his  conmus- 
sion,  sell  and  deliver  goods,  they 
will  become  the  property  of  the  re- 
ceiver. 


De  quasi  traditione.    Si  traditio  ex  alia  causa  prsecesserit. 

$  43.  In  some  cases,  the  consent 


$  XTJTT.  Interdum  etiam,  sin^ 
traditione  nuda  voluntas  dominisuf- 
ficit  ad  rem  transferendam ;  veluti 
si  rem,  quam  tibi  aliquis  commo- 
daverit,  aut  locaverit,  aut  apud  te 
deposuerit,  postea  aut  vendiderit 
tibi,  aut  donaverit,  aut  dotis  nomine 
dederit :  quamvis  enim  ^x  e&  causa 
tibi  eam  non  tradiderit,  eo  tamen 
ipso,  quod  patitur  tuam  esse,  statim 
tibi  acquiritur  proprietas,  perinde 
ac  si  eo  nomine  tibi  tradita  fidsset 


of  the  proprietor  without  deUvery  is 
sufficient  to  transfer  property ;  as 
when  a  person  hath  lent,  hired,  or 
deposited  in  your  possession  any 
thing,  and  hath  afterwards  sold  it  to 
you.  made  a  donation  of  it,  or  giv- 
en it  to  you  as  a  marriage  portion  : 
for  although  not  originally  delivered 
for  any  of  these  purposes,  yet,  cus 
soon  as  it  becomrs  notoriously  yours 
you  have  instantly  acquired  the 
property :  and  that  as  fully,  as  if  it 
had  actually  been  delivered  as  a 
thing  sold^  a  donation,  or  a  marriage 
portion. 


De  traditione  clavium. 


^  XLIY.  Item,  si  quis  merces 
in  horreo  depositas  vendiderit,  si- 
mul  atque  claves  horrei  tradiderit 
emptori,  transfert  proprietatem  mer- 
cium  ad  emptorem. 


$  44  Also  if  a  person  hath  sold 
merchandise,  deposited  in  a  store- 
house, he  is  understood  to  have 
transferred  the  property,  on  deliver- 
ing the  keys  of  the  store-house  to 
the  buyer. 
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De  missilibus. 


^XLY.  Hoc  ampliiks ;  interdom 
et  in  certain  personam  collata  vo- 
luntas domini  transfert  rei  proprie- 
tatem  :  ut  ecc^,  pr»tores  et  consu- 
les,  missilia  jactant  in  vulgus,  igno- 
rant quid  eorum  quisque  sit  excep- 
turus :  et  tamen,  quia  volunt,  quod 
quisque  acceperit,  ejus  esse,  statim 
eum  dominorum  efficiunt 


§  45.  It  also  sometimes  happens 
that  the  property  of  a  thing  is  trans- 
ferred, by  the  master  of  it,  to  an  in- 
certain  person :  as  when  the  prsetors 
and  consuls  cast  their  missUia^  or 
liberalities,  among  the  people,  Ihey 
know  not  what  any  particular  man 
will  receive :  yet,  because  it  is  their 
will,  that  what  every  man  then  re- 
ceives shall  be  his  own,  it  instantly 
becomes  his  property. 


De  habitis  pro  derelicto. 


^IXLYI.  Qu&  ratione  verii^  esse 
videtur,  si  rem  pro  derelicto  k  do- 
mino hahitam  occupaverit  quis,  sta- 
tim eum  dominum  effici.  Pro  dere- 
licto autem  habetiur,  quod  dominus 
e&  mente  abjecerit,  ut  id  in  humero 
rerum  suarum  esse  nolit:  ideoque 
statim  dominus  ejus  esse  desinit. 


$  46.  By  parity  of  reason  it  ap- 
pears that  whatever  hath  been  made 
a  dereHcthj  the  owner,  will  become 
the  property  of  the  first  occupant 
Whatever  hath  been  thrown  away 
or  abandoned  by  the  owner,  with 
intent,  that  it  might  no  longer  be 
reckoned  among  his  possessions,  is 
accounted  a  dereHcti :  and  ceases  to 
be  his  property. 


De  jactis  in  mare  levandse  navis  causa  Item  de  his,  quae  de 

rheda  currente  cadunt. 


$  XLYII.  Alia  sanh  caus&  est 
carum  rerum,  quss  in  tempestate  le- 
vandae  navis  caus^  ejiciuntur  :  h» 
enim  dominorum  permanent :  quia 
palem  est,  eas  non  eo  animo  ejici, 
quod  quis  eas  habere  nolit,  sed  quo 
magis  cum  ipsa  navi  maris  pericu- 
lum  effugiat  dua  de  caus&,  si  quis 
eas  fluctibus  expulsas,  vel  etiam  in 
ipso  mari  nactus,  lucrandi  animo 
abstulerit,  furtum  committit  Nee 
long^  videntur  discedere  ab  his, 
quae  de  rhed&  currente,  non  intelli- 
gentibus  dominis,  cadunt. 


$  47.  But  the  law  is  not  so  in  re- 
spect of  things  thrown  overboard  in 
a  storm,  to  lighten  a  vessel,-  for  they 
remain  the  property  of  the  owners; 
seeing  it  is  evident,  that  they  were 
not  thrown  away,  through  dislike, 
but  that  persons  in  the  ship  might 
avoid  the  dangers  of  the  sea.  Hence 
whoever  with  a  selfish  intention, 
hath  taken  up  such  goods,  although 
found  upon  the  high  sea,  he  is  guil- 
ty of  theft.  And,  goods  which  have 
dropped  from  a  carriage  in  motion, 
without  the  knowledge  of  the  owner 
may  be  considered  in  the  same  light 
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TITULUS   SECUNDUS. 


DE  REBUS  CORPORALIBUS  ET  INCORPORAUBUS. 


Seciinda  rerum  divisio. 

QU^DAM  prseteiea  res  corpo-  Morever  some  things  are  corpo^ 

rales   sunt,  qiuedam   inoorporales.  real  oAhnb  incarpareoL   Things  cor- 

Corporales  Im  sunt,  qu»  scu  natar&  poreal  are  tangible ;  as,  lands^slaves, 

tangi  possunt;  veluti  fundus,  ho*  vestments,  gold,  silver,  and  others, 


mo,  vestis,  aurum,  argentum,  et 
denique  ali«e  res  innumerabiles.  In- 
(XMrporales  autem  sunt,  quae  tangi 
non  possunt :  qualia  sunt  ea,  qu» 
in  jure  ccxisistunt ;  sicut  h»reditas, 
ususfructus,  usnS|  et  obligationes, 
quoque  modo  contracts.  Nee  ad 
rem  pertinet,  quod  in  hsreditate  res 
corporales  continentur:  nam  et 
fructus,  qui  ex  fimdo  percipiuntur, 
corporales  sunt :  et  id,  quod  ex  ali- 
qu&  obligatione  nobis  debetur,  ple- 
rilkmqud  corporale  est;  veluti  fun- 
du%  homo,  pecunia:  nam  ipsum 
jus  hsereditatiS)  et  ipsum  jus  uten- 
di,  fiu^idi,  et  ipsum  jus  obligati- 
onis,  incorporale  est  Eodem  nu- 
mero  sunt  et  jura  fffSBdiorum  urba- 
norum  et  rusticorum,  quae  etiam 
servitutes  vocantur. 


innumerable.  Things  incorporeal 
are  those,  which  are  not  tangible, 
but  consist  in  rights  and  privileges; 
as  inheritances,  usufructs,  uses,  and 
all  obligations  however  contracted : 
nor  is  it  an  objecticm  that  things 
corporeal  are  contained  in  an  in- 
heritance ;  for  fruits,  gathered  from 
the  earth,  are  corporeal;  and  that 
also  is  generally  corporeal^  which  is 
due  to  us  upon  an  obligation;  as  a 
field,  a  slave,  or  money:  for,  the 
right  to  an  inheritance,  the  right  of 
using  and  enjoying  any  particular 
thing,  and  the  right  of  an  obliga- 
tion, are  undoubtedly  incorporeal. 
To  these  may  be  added  the  rights^ 
(or  qualities,)  of  rural  and  city  es- 
tates, termed  services. 
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TITULUS   TERTIUS. 

DE  SERVITUTIBUS  RUSTICORUM  ET  URBANORUM 

PRiEDIORUM. 

D.  viii.  T.  1.  et  2.    C.  iii  T.  34. 

De  servitutibus  rusticis. 


RUSTICORUM  prBBdionun  ju- 
ra sunt  hsec :  iter,  actus,  via,  aquae- 
ducttis.  Iter  est  jus  eundi,  ambu- 
landi,  hominis;  non  etiam  jumen- 
tum  agendi  vel  vehiculum.  Actus 
est,  jus  agendi  jumentum  vel  vehi- 
culum. Itaque,  qui  habet  iter,  ac- 
tum non  habet :  sed,  qui  actum  ha- 
bet, et  iter  habet,  eoque  uti  potest 
etiam  sin^  jumento.  Via  est  jus 
eundi,  et  agendi,  et  ambulandi: 
nam  iter  et  actum,  via  in  se  conti- 
net.  Aquaeductus  est  jus  aquae  du- 
cendae  per  fimdum  aUenum. 


The  rights  or  services  of  rural  es- 
tates are  these;  a  path.  Iter;  a 
road,  actus  ;  an  highway,  wa  ;  and 
an  aqtieduct  or  free  passage  for 
water.  A  path  is  the  right  of  pas- 
sing and  repassing  on  foot  over  an- 
other man's  ground,  but  not  of  driv- 
ing cattle  or  a  carriage  over  it  A 
road  implies  the  liberty  of  driving 
either  cattle  or  carriages :  hence  he 
who  hath  aperfA,  hath  not  a  road: 
but  he,  who  hath  ti  road,  hath  in- 
clusively a  porfA  ;  for  he  may  use 
such  road,  when  he  both  not  drive 
cattle.  A  highway  imports  the 
right  of  passing,  driving  cattle,  &c. 
and  includes  in  it  doth  a  path  and 
B.road:  and  an  aqueduct  imports  the 
right  of  leading  water,  through  the 
grounds  of  another. 


De  servitutibus  urbanis. 


§  I.  Praediorum  urbanorum  ser- 
vitutes  sunt  hae,  quae  aedificiis  inhae- 
rent;  ided  urbanoriun  praediorum 
dictae,  quoniam  aedificia  omnia  ur- 
bana  praedia  appellamus,etsi  in  villa 
aedificata  sunt.  It^m  urbanorum 
praediorum  servitutes  simt  hae;  ut 
vicinus  onera  vicini  sustineat :  ut  in 
parietem  ejus  liceatvicino  tignum 
immittere :  ut  stillicidium,  vel  flu- 
men,  recipiat  quis  in  aedes  suas,  vel 


$  1.  The  services  of  city-estates 
are  such  as  appertain  to  buildings : 
they  are  so  called  because  we  call 
all  edifices,  city-estates,  although 
built  upon  farms  or  in  villages.  It 
is  required  by  city-services,  that 
neighbours  should  bear  the  burdens 
of  neighbours ;  and  by  such  servi- 
ces, one  neighbour  may  be  permit- 
ted to  place  a  beam  upon^the  waU 
of  another;  may  be  compelled  to 
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in  aream,  vel  in  cloacam,  vel  non 
lecipiat :  et  ne  altiiis  quis  tollat  sedes 
suas,  ne  luminibu8  Ticiai  officiat 


receive  the  droppings  and  currents 
from  the  gutter-pipes  of  another 
man's  house,  upcoi  his  own  house, 
area,  or  sewer;  or  maybe  exempt- 
ed from  receiving  them;  or  may 
be  restrained  from  raising  his  house, 
sa  as  to  darken  the  habitation  oif 
his  neighbour. 


De  reliquis  servitutibus  rusticis. 


^  II.  Inter  rustiorum  prsediomm. 
servitutes  quidam  computari  rect^ 
putant  aquse  haustum,  pecoris  ad 
aquam  i^pulsum,  jus  pascendiy 
calcis  coquendffi,  areas  fixlieiidas. 


aai  servituten  debere 

§  HL  Ided  autem  h»  servitutes 
prsBdiorum  appellantur,  quoniam  si- 
n^  prsediis  consistere  non  possunt 
Nemo  enim  potest  servitutem  ac^ 
quirere  urbani  vei  rustic!  pr»diiy 
nisi  qui  habet  i»8Bdium ;  nee  quis- 
quam  debefe,  nisi  qui  prtidium 
habet. 


$  2.  Some  rightly  judgs,,  that, 
among  rural  services,  we  oi^t  ta 
reekon  the  right  of  drawii^  water, 
watering  and  feeding  cattle,,  husor 
ing  lime,  dicing  sand,  &c.  in  the 
ground  of  another. 

vel  acqairero  possunt. 

§  3.  All  these  are  called  the  ser- 
vices of  estates;  because  they  can- 
not be  constituted  without  an  estate* 
to  support  them;  for  no  maa  can 
either  owe,  or  acquire,  a  rural  op 
city  service,*  if  be  possess  neither 
house  or  laadsr 


Quibus  modis  senritus  constituitur. 


$  IT.  Si  quis  velit  vicino  ahquod 
JOB  constituere,  pactionibus  atque 
stipolationibu^  kt  efficere  debet 
Potest  etiam  quis  testamento  h»re- 
dem  sunm  damnare,  ne  sltiiks  tollat 
SMles  suae,  ne  luminibus  vicini  of- 
ficiat; vel  ut  patiaitur  eum  tigaum 
in  parietem  suum  immitfJere,  stilli- 
eidiumve  adversus  eum  habere; 
vel  ut  patiatur  eum  per  fundum 
ire,  ageve,  aquamve  ex  eo  ducere. 


12 


$  4  Wh^  it  is^^trished  to  dettfis^ 
the  right  of  a  settice  to  aao^ey,  it^ 
should  be  done  by  e^mtMt  eaeni^A^ 
pulation.  A  man?  may  also  by  fes^ 
tament  prohilnt  his  heir  fromi  hleight-^ 
ening  his  house*,  lest  he  should  6b^ 
struct  the  view  of  his  neighbbui^ ;  or 
may  oblige  himr  to^  pennit  the  ra&iet 
of  another  mam^s  hoiiuse,  tabe  laid 
upon  his  wall :  or  to  receive  upon 
his  own  house  the  droppings  of  an- 
other's; or  suffer  any  person  to 
walk,  drive  cattle,  or  draw  water 
in  his  grounds. 
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TITULUS    QUARTUS. 


DE  USUFRUCTU. 


D.  vii.  T.  1.    C.  iii.  T.  33. 


Definitio  ususfructus. 


USUSFRUCTUS  est  jus  alie- 
nis  rebus  utendi,  fruendi,  salvd  re- 
rum  substantia.  Est  autem  jus  in 
corpore,  quo  sublato,  et  ipsum  tolli 
necesse  est. 


Usufrv/cty  is  the  right  of  using, 
and  enjoying,  without  consuming 
or  destroying,  things  which  are  the 
property  of  another.  It  is  a  right 
over  a  corporeal  substance ;  if  the 
substance  perish,  the  vsufrtict  must 
cease. 


Quibus  modis  constituitur. 


$  I.  Ususfructus  ^  proprietate 
separationem  recipit,  idque  pluri- 
bus  modis  accidit :  ut  ecc^,  si  quis 
usumfiructum  alicui  legaverit :  nam 
haeres  nudam  habet  proprietatem, 
legataiius  vero  usumfiructum.  Et 
contra,  si  fimdum  legaverit  deducto 
usufiructu,  legatarius  nudam  habet 
proprietatem,  hseres  verd  usumfhic- 
tum.  Item  alii  usumfructum,  alii, 
deducto  eo,  fimdum  legare  potest 
Sine  testamento  verd  si  quis  veUt 
usumfructum  alii  constituere,  pac- 
tionibus  et  stipulationibus  id  effi- 
cere  debet  Ne  tamen  in  univer- 
sum  inutiles  essent  proprietates, 
semper  abscedente  usufructu,  pla- 
cuit  certis  modis  extingui  usum- 
fructum, et  ad  proprietatem  reverti. 


^  1.  The  usfufruct  may  be  in  var 
rious  ways  separated  from  the  pro- 
perty, as  when  it  is  bequeathed: 
for  naked  property  only  is  then 
vested  in  the  heir,  while  the  legatee 
possesses  the  usufrwct;  it  happens 
on  the  contrary,  when  a  testator 
hath  bequeathed  his  lands  without 
Hm^  usuffuct ;  for  then  the  legatee 
hath  only  the  bare  property,  while 
the  heir  enjoys  the  profits :  for  the 
tisufruct  may  be  bequeathed  to  one, 
and  the  lands,  without  the  tLSufrvct^ 
to  another.  Yet,  if  any  man  would 
constitute  an  tisufruct  otherwise 
than  by  testament,  he  must  do  it 
by  pact,  and  stipulation.  But,  lest 
the  property  of  lands  should  be  ren- 
dered wholly  unbeneficial  by  de- 
ducting the  tisufruct  for  ever,  it 
was  thought  convenient,  that  the 
usufruct  should  by  certain  means 
become  extinguished,  and  revert  to 
the  property. 
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Quibus  in  rebus  constituitur. 


§  n.  ConstituituT  autem  usus- 
fructus  non  taatiim  in  fundo  et  sedi- 
Ms,  verum  etiam  in  servis,  et  ju- 
mentis,  et  cseteris  rebus ;  exceptis 
lis,  qusd  ipso  usu  consmnuntur : 
nam  hse  res  neque  naturali  rations 
neque  civili,  recipiunt  usumfhio 
tum  :  quo  in  numero  sunt,  vinum, 
oleum,  frumentum,  vestimenta : 
quibus  proxima  est,  pecunia  nume- 
rata :  namque  ipso  usu,  assidua  per- 
mutatione,  quodammodo  extingui- 
tur.  Sed  utilitatis  caus&  Senatus 
censuit,  posse  etiam  earum  rerum 
usumfiructum  constitui,  ut  tamen  eo 
nomine  hseredi  utQit^r  caveatur: 
itaque,  si  pecuniae  ususfructus  lega- 
tus  sit,  ita  datur  legatario,  ut  ejus 
fiat;  et  legatarius  satisdet  hseredi 
de  tant&  pecuniaL  restituend^  si  mo- 
rietur,  aut  capite  minuetur.  Cseto- 
rsB  quoque  res  ita  traduntur  legata- 
rio, ut  ejus  fiant :  sed  sestimatis  his 
satisdatur,  ut,  si  moriatur  aut  ca- 
pite minuatur,  tanta  pecunia  restitu- 
atur,  quanti  h®  fuerint  sestimatae. 
Ergo  Senatus  non  fecit  quidem  ea- 
rum rerum  usumfructum,  (nee  en- 
im  poterat,)  sed  per  cautionem  qua- 
si usumfructum  constituit 


$  2.  The  usufruct  not  only  of 
lands  and  houses  is  grantable,  but 
also  of  slaves,  cattle,  and  other 
things ;  except  those  which  are  con- 
sumed by  use ;  for  the  tisufrtict  of 
such  things  is  neither  grantable  by 
civil  poUcy,  or  natural  reason ;  a- 
mong  these  may  be  reckoned  wine, 
oil,  cloaths,  &c.,  money  is  nearly  of 
the  same  nature;  for  by  constant 
use,  and  the  frequent  change  of  own- 
ers, it  in  a  manner  becomes  extinct. 
But  the  senate,  through  a  motive  of 
public  utility,  hath  ordained,  that 
the  usufruct  of  these  things  may  be 
constituted,  if  sufficient  security  be 
given  to  the  heir  :  and  therefore,  if 
the  usufruct  of  money  is  bequeath- 
ed, the  money  is  so  given  to  the  leg- 
atee as  to  make  it  instantly  his  own : 
but  then  the  legatee,  lest  he  should 
die,  or  suffer  diminution,  is  obUged 
to  give  security  to  the  heir  for  the 
repayment  of  a  like  sum.  Other 
things  also,  are  so  delivered  to  the 
legatee  as  to  become  his  property  ; 
but  in  this  case,  after  valuation,  se- 
curity must  be  given  to  the  heir  for 
the  payment  of  that  amoimt,  either 
at  the  death  of  the  legatee,  or  if  he 
should  suffer  diminution.  It  is  not 
therefore  to  be  understood,  that  the 
senate  hath  created  strict  usufruct 
of  these  things,  which  is  impossible : 
but  a  quiisi^usufruct  by  means  of  a 
security. 


Quibus  modis  finitur. 


$   m.    Finitur  autem  ususfrue-        §  3.  The  usufruct  determines  by 
tus  morte  ususfiructuarii,  et  duabus    the  death  of  the  usufiructuary ;  and 
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capitis  diminutionibus,  maximi  et 
medi&,  and  non  utendo  per  modum 
et  tompufl  I  quo  onmia  nostra  sta- 
tuit  oosistitutio.  Item  finitur  usus- 
^etus,  si  domino  prophetatis  ab 
usufructario  cedatuf ,  (nam  ceden- 
do  extraneo  nihil  agitur,)  yel  ex 
eontnurio,  si  usufruotarius  propiie- 
tatem  rei  acquisiverit :  quae  res 
ponsolidatio  appellatur.  Eo  am- 
pliilis  constat,  si  sades  incendio  com* 
fumpts  fuerint,  vel  etiam  terrse  mo- 
tu,  yel  yitio  suo  oorruerint,  extin- 
gui  usumfiructum ;  et  nearesoqui- 
dem  ttsumfiroctum  deberi. 


by  two  of  the  three  namely,  the 
greatest  and  the  middle  diminution, 
(or  change  of  state ;  and  also  by  not 
being  used,  according  to  the  manner 
and  during  the  time  prescribed :  all 
which  is  set  forth  in  our  constitu- 
tion. The  uiufrud  also  determines 
if  the  usufructuary  surrender  it  to 
the  lord  of  the  property ;  for  a  ces- 
sion to  a  stranger  is  of  no  ayail :  or 
if  the  usufructuary  hath  acquired 
the  property,  which  is  called  conso- 
lidation. And  it  is  certain,  if  a 
house  hath  been  consumed  by  fire, 
or  thrown  down  by  an  earthquake, 
or  fallen  through  decay,  that  the 
tuufruct  of  such  house  is  wholly  de- 
stroyed; and  that  no  %uufrwA  of 
the  area,  or  ground  of  it,  enures  to 
the  usufiructuary. 


Si  finitus  sit. 


^  lY.  Cum  autem  finitus  fiierit 
totus  ususfiructus,  reyertitur  scili- 
cet ad  proprietatem;  et,  ex  eo  tem- 
pore, nudse  proprietatis  dominus  in- 
cipit  pl^iam  in  re  habere  potesta- 
teoL 


$  4  When  the  whole  iimifrMtf  of 
a  thing  is  determined,  it  then  reyerts 
to  the  property ;  and  firom  that  time, 
the  owner  of  the  nude  property  be* 
gins  to  haye  full  power  oyer  it 
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TITULUS    QUINTUS- 

DE  USU  ET   HABITATIONE. 
D.  vii.  T.  8.    C.  iii.  T.  33. 

Communia  de  usufractu  et  usu. 


ISDEM  iilis  modis,  quibus  usush 
fiructus  constituitur,  etiam  nudu^ 
usus  constitui  solet :  iisdem  illis 
modis  finitur,  quibus  et  u^usfructus 
desinit 


The  usufruct^  and  the  naked  use 
of  a  thing,  are  constituted,  and  de- 
termined by  the  same  means. 


QrUid  intersit  inter  usumfructuna  et  usum  fundi. 


$.  1.  Minus  autem  juris  est  in 
usu,  quam  in  usufructu :  nam  is, 
qui  fundi  nudum  habet  usum,  nihil 
ulterius  habere  intelligitur,  quam 
ut  oleribus,  pomis,  floribus,  fcBUo, 
stramentis,  et  lignis,  ad,  usum  quo- 
tidianum  utatur:  inque  eo  fundo 
hacteni!is  ei  morari  licet,  ut  neque 
domino  fundi  molestus  sit,  neque 
iis,  per  quos  opera  rustica  fiunt, 
impedimento:  nee  ulli  alii  jus,  quod 
habet,  aut  locare,  aut  vendere,  aut 
gratis  concedere,  potest ;  cum  is, 
qui  usumfrnctnm  habet,  possit  hsec 
omnia  &cere. 


$  1.  Less  right  appertains  to  the 
use  of  a  thing,  than  the  usufruct ; 
for  he,  who  has  but  the  use  of  lands, 
is  understood  to  have  nothing  more 
than  the  Uberty  of  using  so  much  of 
the  herbs,  fruit,  flowers,  hay,  straw, 
and  wood,  as  may  be  sufficient  for 
his  daily  supply :  and  he  is  permit- 
ted to  be  commorant  upon  the  land, 
on  condition  that  he  neither  becomes 
troublesome  to  the  owner,  nor  im- 
pedes the  labours  of  the  husbandmen. 
Neither  can  he  let,  sell,  or  give  his 
right  to  another,  which  an  usufruc- 
tuary may. 


^dium  usus. 


$  n.  It^n  is,  qui  »dimn  usum 
habet,  hacteniis  jus  habere  intelli- 
gitur, ut  ipse  tantum  inhabitet;  nee 
hoc  jus  ad  aliim  transferre  potest : 
et  vix  leceptnm  esse  Tidetur,  ut 
hospitem  ei  recip^re  liceat;  sed  cum 
uxore  liberisque  suis,  item  Ubertis, 
nee  non  penxmis  aliis  liberis,  qui- 
bus non  minus,  quam  servis  utitur, 
hftb^tffld?  jus  haheat    Et  eonveni- 


§  2.  He,  who  hath  but  the  use  of 
an  house,  is  understood  to  ha^fe  no 
other  right  than  that  of  personal  ha- 
bitation :  for  he  cannot  transfer  this 
right;  and  it  is  hardly  thought  al- 
lowaUe  to  receive  a  guest  or  a  lodger. 
But  he  may  inhabit  the  house  with 
his,  wife,  children,  fireed-men,  and 
sudii  other  free  persons  as  are  ser- 
vants.   And  agreaUy  to  this,  if  the 
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enter,  si  ad  mulierem  usus  sedium  *'  use  of  a  house  appertains  to  a  wo- 
pertineat,  cum  marito  eij^habitare  nian,  she^'may^ive  in  it  with  her 
liceat.  husband,Vand  her  dependants. 


De  servi  vel 

$  in.  Item  is,  ad  quem  servi 
usus  pertinet,  ipse  tantdm  opera  at- 
que  ministerio  ejus  uti  potest :  ad 
alium  verd  nullo  modo  jus  suum 
trsuisferre  ei  concessum  est  Idem 
scilicet  juris  est  in  jumento. 


jamenti  usu. 

§  3.  He  also,  who  hath  the  use  of 
a  slave,  can^benefit  only  by  the  la- 
bour and  service  of  such  slave :  for 
it  is  not  iu  the  power  of  the  usuary 
to  transfer  his  right.  The  same  law 
prevails  in  regard  to  beasts  of  bur- 
den. 


De  pecorum  usu. 


$  IV.  Sed  et,  si  pecorum  vel  ovi- 
um  usus  legatus  sit,  neque  lacte  ne- 
que  agnis,  neque  lan&,  utetur  usua- 
rius :  quia  ea  in  fructu  sunt  Plan^ 
ad  stercorandum  agrum  suum  pe- 
coribus  uti  potest 


$  4  If  the  use  of  cattle  be  devis- 
ed, as  of  sheep :  yet  the  usuary  can 
neither  use  the  milk,  the  lambs,  or 
the  wool ;  for  these  belong  to  the 
usufruct.  But  he  may  imdoubtedly 
employ  the  sheep  in  soilinghis  lands. 


De   habitatione. 


§  y.  Sed,  si  cui  habitatio  legata, 
sive  ahquo  modo  constituta  sit,  ne^ 
que  usus  videtur,  neque  ususfruc- 
tus,  sed  quasi  proprium  aliquod  jus : 
quamquam  habitationem  habenti- 
bus,  propter  rerum  utUitatem,  se- 
cundum MarcelU  sententiam,  nos- 
tril decisione  promulgate,  permisi- 
mus  non  solum  in  e&  degere,  sed 
etiam  aliis  locare. 


^  6.  An  habitation,  whether  giv- 
en by  testament,  or  constituted  by 
other  means,  seems  neither  an  use 
nor  an  usufruct,  but  rather  a  parti-- 
cular  right.  And,  for  ptiblic  utihty 
and  in  conformity  to  the  opinion  of 
MarceUus,  we  have  decided,  that  he 
who  hath  an  habitation,  may  not 
only  live  in  it  but  let  it  to  another. 


Transitio. 


$  VI.  HsBC  de  servitutibus,  et 
usufructu,  et  usu,  et  habitatione, 
dixisse  sufficiat.  De  hasreditatibus 
autem  et  obhgationib^s  suis  locis 
proponemus.  Exposuimus  summa- 
tim,  quibus  modis  jure  gentium  res 


$  6.  What  hath  been  said,  may 
suffice  concerning  real  services,  usu- 
fructs, uses  and  habitations.  We 
shall  treat  of  inheritances  and  obli- 
gations, in  their  properplaces.  Hav- 
ing already  briefly  explained  how 
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acquimntUT :  mod6  videamus,  qui- 
bus  modis  legitimo  et  civili  jure 
acquiruntur. 


things  are  acquiied  by  the  law  of 
nations ;  let  us  now  examine,  how 
they  are  acquired  by  the  civil  law. 


TITliLUS   SEXTUS. 

DE  USUCAPIONIBUS  ET  LONGI  TEMPOBIS  PRESCBIP- 

TIONIBUS. 


D.  xli.  T.  3.    C.  vii.  T.  31,  et  33. 

Pr^cipaa  usucapionis  requisita.    1.  Bona  fides.  2.  Possessio 
per  tempus  definitum  continuata.    3.  Justus  titulus. 


JURE  civili  constitutum  fuerat, 
ut,  qui  bon&  Me  ab  eo,  qui  domin- 
us  non  erat,^cum  crederet  eum  do- 
minum  esse,  rem  emerit,,  vel  ex  do- 
natione,  alifive  quavis  justi  caus& 
acceperit,  is  earn  rem,  si  mobilis 
erat,  anno  ubique  imo,  si  immobi- 
lis,  biennio  tantmn  in  Italico  solo, 
usucapert:  ne  rerum  dominia  in 
incerto  essent  Et,  cum  hoc  placi- 
tum  erat  putantibus  antiquioribus, 
dominis  sufficere  ad  mquirendas  res 
suas  prsefata  tempora,  nobis  melior 
sententia  resedit,  ne  domini  matu- 
niis  suis  rebus  defraudentur,  neque 
certo  loco  beneficium  hoc  conclu- 
datur:  et  ide6  constitutionem  su- 
per hoc  promulgavimus,  qu&  cau- 
turn  est,  ut  res  quidem  mobiles  per 
triemium ;  immobiles  vero  per  longi 
temporis  possessionem  (id  est,  in- 
ter prsesentes  decennio,  inter  absen- 
tes  viginti  annis)  usucapiantur.  Et 
hj!^  modis,  non  soliun  in  Italic,  sed 
etiam  in  omni  terra,  qu»  nostro  im- 


By  the  civil  law,  whoever  had 
fairly  obtained  a  thing  from  one, 
whom  he  supposed  the  true  owner, 
(although  in  reality  he  was  not) 
and,  if  a  moveable,  had  possessed  it 
bona  fide  for  one  year,  eidier  in  Italy 
or  the  provinces ;  or,  if  immoveable, 
for  two  years  within  the  limits  of 
Itaiy^  should  prescribe  to  such  thing 
by  use:  and  this  was  held  to  be 
law,  lest  the  dominion  or  property 
of  things,  should  be  uncertain.  But 
although  it  was  thought  by  ancient 
legislators,  that  these  periods  were 
sufficiently  long  to  enable  every 
owner  to  search  after  his  property, 
yet  a  better  opinion  hath  ^occurred 
to  us,  that  the  true  owners  be  not 
defrauded,  or  too  hastily  excluded, 
by  the  circmnscription  of  time  and 
place,  from  recovering  their  just 
due:  we  have  therefore  ]frovided| 
that  things  moveable  may  be  pre- 
scribed to  after  the  expiration  of 
three  years,  and  that  a  possession, 
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p^io  gubeinatur,  dominia  ronuD, 
JQsA  caxusk  poasesfldaiiis  pneoedeate, 
acquirantur. 


De  his,  qaee  sunt 

$  I.  Sed  aliquandd,  etiamsi  maz- 
imh  quis  boni  fide  rem  possederit, 
non  tamen  illi  usucapio  uUo  tern- 
poce  pfocedit :  velotisiqinslibernm 
hominei]&,  vel  lem  sacram,  vel  reli- 
giosam,  vel  servum  fdgitivum,  pos- 
sideat 


during  a  kmg  tract  of  tune,  will 

also  found  a  prescription  to  things 
.  immoveable :  that  is  to  say,  ten 

years,  if  the  parties  are  present,  (i. 

a  in  the  province,)  and  twenty 
.  years  if  either  of  them  be  absent 

Property  may  thus  be  acquired; 

not  only  in  Italy ,  but  throughout 

our  dominions,  if  the  possession  was 

honestly  obtained  at  first 

extra  commercium. 

§  1.  But  in  some  cases,  although 
there  hath  been  possession  incontes- 
tably  bona  fide,  yet  no  length  of 
time  will  be  suffident  to  found  a 
piescription ;  as  when  a  man  holds 
a  free  person,  a  thing  sacred  or  reli- 
gious, or  a  fugitive  slave. 


De  rebus  furtivis,  et  vi  possessis. 


^  n.  PurtivBB  quoque  res,  et  quae 
vi  possessn  sunt,  nee,  si  prcedicto 
longo  tempore  bon&  fide  possessn 
fuerint,  ususcapi  possunt :  nam  fiur- 
tivamm  rerum,  lex  duodecim  tabu-* 
larum,  et  lex  Atilia,  inhibent  usa« 
capionem ;  ri  possessarum  lex  Julia 
et  Plautia.  Quod  autem  dictum 
est,  furtivamm  et  vi  possessarum 
rerum  ui^capionem  per  leges  pro- 
hibitam  esse,  non  e6  pertinet,  ut  ne 
ipse  fiir,  quive  per  vim  possidet, 
usucapere  possit,  (nam  his  ali&  ra- 
tione  usucapio  non  competit;  quia^ 
scilicet  mal&  fide  possident,)  sed  ne 
ullus  alius,  quamvis  ab  eis  bon&  fide 
emerit,  vel .  ex  ali&  causa  acceperit, 
usucapiendi  jus  habeat  Unde  in 
rebus  mobilibus  non  fecil^  procedit, 
utbons&fidei  possessoribus  usuca^ 
pio  competat    Nam,  qui  sciens  ali^ 


$  2.  No  prescription  ttes  for  things 
that  have  been  stolen ;  or  seized  by 
violence ;  although  they  have  been 
possessed  b(majide,d\mng  the  length 
of  time  required  by  our  constitu- 
tion :  for  prescription  to  things  stolen 
is  prohibited  by  a  law  of  the  twelve 
tables,  and  by  the  law  AHUa;  and 
the  laws  JuSa  and  Plautia  forbid  a 
prescription  to  things  seized  by  vio- 
lence. And  it  is  not  to  be  inferred' 
from  these  laws,  that  a  thief,  or  di^ 
seizor  only,  is  prohibited  from  tak- 
ing by  prescription :  (for  such  are. 
also  prohibited  because  they  are 
fraudulent  possessors;)  but  all 
others  likewise ;  although  they  shall 
have  purchased  such  things  bond 
Jkk,  or  otherwise  fidrly  received 
them :  hence  things  moveable  can- 
not easily  be  prescribed  to,  even  by 
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eDom  rem  vendiderit,  vel  ex  ali& 
causa  tradiderit,  fiirtum  ejus  com- 
mittit  Sed  tamen  id  aliquandd 
aliter  se  habet  Nam,  sihaeres  rem 
defuncto  oommodatam,  aut  locatam, 
vel  apud  eum  depositam,  existi- 
mans  haereditariam  esse,  bon&  fide 
accipienti  vendiderit,  aut  donave- 
rit,  aut  dotis  nomine  dederit,  quin 
is,  qui  acceperit,  usucapere  possit, 
dubium  non  est :  quipp^  cum  ea  res 
in  furti  vitium  non  ceciderit ;  cum 
utique  hseres,  qui  bon&  fide  tan- 
quam  suam  alienaverit,  furtum  non 
committat  Item,  si  is,  ad  quern 
ancilUe  ususfructus  pertinet,  partum 
suum  esse  credens  vendiderit,  aut 
si  donaverit,  furtum  non  committit 
Furtum  enim,  sine  efiectu  furandi, 
non  commitdtur.  Aliis  quoque 
modis  acddere  potest,  ut  quis,  sine 
vitio  fiurti,  rem  alienam  ad  aliquem 
transferat,  et  efficiat,  ut  k  possessore 
usucapiatUT.  Quod  autem  ad  eas 
res,  qusB  solo  continentur,  expedit, 
jus  ita  procedit,  ut,  si  quis  loci  va- 
cantis  possessionem,  propter  absen- 
tiam  aut  negligentiam  domini,  aut 
quia  sine  sucoessore  decesserit,  sine 
vi  nanciscatur,  quamvis  ipse  mal& 
fide  possideat,  (quia  inteUigit,  se 
alienum  fimdum  occupasse)  tamen, 
si  alii  bon&  fide  accipienti  tradide- 
rit, poterit  ei  longa  possessione  res 
acquiri ;  quia  neque  furtiv um,  ne- 
que  vi  possessum,  acceperit  Abol- 
ita  est  enim  quorundam  veterum 
sententia  existimantium,  etiam  fim* 
di  locive  furtum  fieri.  Et  eorum 
utilitati,    qui    res    soli   possident, 

13 


honest  possessors :  for  whoever  hath 
knowingly  sold  or  transferred  the 
goods  of  another  upon  whatever 
consideration,  is  guilty  of  theft  But 
this  rule  admits  of  some  cases 
wherein  a  moyeable  may  be  pre- 
scribed to :  thus  if  an  heir,  suppos- 
ing a  particular  thing  to  be  heredi- 
tary, which  in  reality  had  only 
been  lent,  let  to,  or  deposited  with 
the  deceased,  shall  have  sold,  be- 
stowed, or  given  it  as  a  portion,  the 
bona  fide  receiver  may  no  doubt 
prescribe;  for  this  can  never  be  re- 
puted stolen^  inasmuch  as  the  heir, 
who  aliened  it,  believing  it  his  own, 
conmiitted  no  theft  So  if  he,  who 
hath  the  usufruct  of  a  female  slave, 
sell  or  give  away  her  child  believ- 
ing it  to  be  his  property,  he  does 
not  commit  theft;  for  theft  implies 
an  intention  to  commit  it  It  may 
also  happen,  by  various  means, 
that  one  man  may  transfer  the  pro- 
perty of  another  without  theft,  and 
give  a  right  of  prescription  to  the 
possessor.  As  to  things  immoveable 
the  law  ordains,  that,  if  any  man 
should  take  possession  of  an  estate 
without  force,  by  reason  either  of 
the  absence,  or  negUgence  of  the 
owner,  or  because  he  died  without 
heirs,  and  (although  he  hath  thus 
possessed  the  land  dishonestly)  shall 
have  made  livery  of  it  to  another, 
who  took  it  bona  fide^  the  land  by 
long  possession  may  be  acquired  by 
such  taker,  who  took  neither  a  thing 
stolen,  or  seized,  by  violence:  for 
the  opinion  of  those  ancient  law- 
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I^mcipftlibufl  eonstitetiopabas  pio- 
^cibur,  Be  ciii  longa  et  indubitata 
poflsessio  dabeat  auferrL 


De  yitio 

$  in.  AUquandd  etiam  furtiva, 
vel  vi  possessa,  res  usucapi  potest; 
▼elnti  si  in  domini  potestatem  re- 
versla  fuerit:  tunc  enim,  vicio  rei 
puigatOy  procedit  ejus  usucapio. 


yers,  who  hdd,  that  lands  and 
things  inunoveable,  might  be  stolen, 
is  now  abolished :  and  it  is  provided 
by  the  imperial  constitutions,  in 
fiiYoar  of  those  who  possess  im- 
moveable property,  that  a  long  and 
nndoubted  possession  ought  not  to 
be  taken  away. 

pUFgStO. 

$  3.  A  prescription  may  some- 
times be  founded  even  to  things  sto- 
len, or  possessed  by  violence;  as, 
when  they  fall  again  into  the  pow- 
er of  the  true  owner;  for  the  taint 
of  title  being  removed,  prescription 
takes  place. 


De  re  fiscal!  et  bonis  vacantibus. 


^  XV.  &es  fisci  nostri  usucapi 
non  potest:  sed  Papinianus  scripat, 
bonis  vacaatibus  fisoo  nondum 
Buntiatisi  home  fidei  emptorem  tntr 
ditam  sibi  rem  ex  bis  bonis  usucar 
pere  posse;  «t  ila  Divus  Pius,  et 
JMvi  Sevwos -at  Antoninus  jwsorip- 
sorunt 


$  4  TMngs,  which  B.ppenam  to 
oui  treasury,  cannot  be  acquired  by 
piescription.  But,  it  is  held  by  Pa- 
pinian,  that  a  bona  fide  puixshaasr 
of  escheats  not  yet  certified,  may 
jwescribe  for  them  after  delivery. 
The  empeax^rs  Pius  Ssiferus  and 
Antoninus  have  issued  their  ice- 
cripts,  42onfonnable  to  this  opinion* 


Regula  generalis. 


4  ¥.  Ni»visrim%  «»ttidum  est, 
tern  talem  esse  debere,  nt  in  se  non 
habeat  vitimn,ut&bonso  fidei  emp^ 
lt»e  uancapi  possit,  vd  qui  ex  tM 
jUBtft  cauB&  possidet 


4  6.  It  is  lastly  to  be  observed, 
that-  no  taint  of  dishonesty  must 
attach  to  the  article,  in  order  to 
liable  a  bona  fide  puidiaser  or  pos- 
sessor to  j^rest^tibe  for  it 


De  errore  fabae  cauesB. 


4  TI.  firror  autem  falsse  caused 
usucapionem  non  paiit;  veluti  oL 
quis,  cum  non  emerit,  emisse  se  ex- 
istimans,   possideat;  vel,  cum  ei 


$  6.  A  mistake  of  the  cause  of 
possession  shall  not  give  rise  to  pre- 
scription: as  when  the  possessor 
imagines,  he  hath  purchased,  when 


UB.  EL    TTT.  "Vl 


W 


w^m 


doi»ti]mii(nfttBrit,qna3iezdoiiato    he  hath. not ychaaedt  oslhatllie 
p€i88i  deat  thing  wa»  m  fpStj  wh«;  te  'vms  not 

giren. 


De  aecessione 

$  Tn.  Dmtina  possessio,  qpst 
prodease  ccBperat  ddfdncto^  et  haere- 
di  et  boBomm  possessori  continiia- 
tor,  Ik^t  ipse  sciat,  prsedium  alie- 
nnm  esse.  Qodd  si  ille  initium  jus- 
tnm  noQ  habnit,  hseredi  etbonomm 
possessori,  lic^t  ignoranti,  possessio 
non  piodest  Quod  nostra  consti- 
tntio  similiter  et  in  usucapionibus 
observari  constituit,  ut  tempont 
continuentar. 


possesftioiiis. 

^  7.  A  long  possession  benefieia!- 
ly  Gonunenced  in  the  lifetime  of  tfie 
deceased  is  continued  m  favon  ef 
the  heir  or  suceessor,  allhocigli:  he 
may  know  that  the  estate  is  the  pro- 
perty of  another;  but,  if  the  posses- 
sion commenced  unjustly,  it  will  a- 
vail  neither  the  heir,  nor  the  posses- 
sor, although  ignorant  of  any  fraud. 
It  is  in  like  manner  enacted  by  our 
constitution,  that  the  time  of  usu- 
caption  shall  be  continued,  (That  is 
from  the  deceased  to  his  successor 
in  things  moveable.) 

Qruando  conjunguntur  tempora. 

$    Vlll.  filter  venditorem  quo-  $  8.  The  emperors  Sevems  and 

que  et  emptorem  conjungi  tempera.  Antoninus  have  enacted,  that,  the 

divi  Severus  et  Antoninus  rescrip-  possession  of  theuseller  shall  enure 

serunt  to  the  buyer. 

De  his,  qui  a  &co»  ant  Imp.  Augusts&ve  domo,  afiquid  accepe- 

rant. 


$  IX.  Edicto  divi  Marci  cavetur, 
cum,  qui  k  fisco  rem  alienam  emit, 
si  post  venditiouem  quinquennium 
pr»tQiiedt^  posse  domiwim  rei  ex- 
eeptkme  repeU^rSi^  Coneckotio  au- 
t0Bk  divsB  memorififr  Zenonis  ben^ 
piospexit  na^  qui  i  fiaco  per  vendili> 
o&cmft,  aaAdMatioiiem,  vol  alium  ti- 
tttlumacdpiiioialiquid;  utipsiqui- 
dem  securi  slailiiir.  fiant,  et  victoMV 
eiristant,  siTs  experiantory  sive  con*- 
veniaatur  :  advoniis  autem  sacra^ 
liisimnm  nrasimn  naqueadquadzi^" 
emusm  lioent  lis  intendeniy  qui  pro 
domima  vri  hypotfasca  eanim  le- 


$9.  It  is  provided  by  an  edict  of 
the  emperor,  Marcus^  that,  the  pur- 
chaser of  anything  from  the  trea- 
siiry,^afiBF  inre  yeses  possessioa  sab- 
soqiMDt  ID' the)  sab,  may  xeprt  the 
former  owner  by  «r  exetptisiii  of 
presraiption.  Butlbeemperer^ma 
of  sacred  memocy,Jbath  wdipiDiidH 
ed  byhis  eonstitiilioiv  that  all  dioM|. 
who  by  sale^  do&aidoD,.  on  any  odieoi 
tttle^  havereceived  thingafrsm  the 
pubhe  tBeasory,  Buty  imrtaotly  beat* 
cured  i&  llMir  posnaaon,  and  laade 
cactaittef  anooass,,  wfasthes  they  be 
pUntiffir  or  Meadasiti:  mi  tbdaai. 
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runii  qiud  alienats  sunt,  putaverint, 
sibi  quasdam  competere  actiones. 
Nostra  autem  divina  constitutio, 
quam  nupir  promulgavimus,  etiam 
de  iis,  qui  k  nostra  vel  venerabilis 
Augusts  domo  aliquid  acceperint, 
heec  statuit,  quad  in  fiscalibus  aliena- 
tionibus  pnefat»  ZenoniansB  con- 
stitutionis  continentur. 


who  claim  either  as  proprietors  or 
mortgagees  of  the  things  aliened, 
may  bring  suit  against  the  treasury, 
at  any  time  within  four  years.  Our 
own  sacred  ordinance,  lately  pro- 
mulged  in  favour  of  those,  who  re- 
ceive any  thing,  from  the  private 
possessicms  either  of  our-self,  or  of 
the  empress,  adopts  the  regulations, 
contained  in  the  above  mentioned 
constitution  of  the  emperor  Zeno^ 
concerning  fiscal  alienations. 


»  m* 


TITULUS    SEPTIMUS- 

DE  DONATIONIBUS. 
D.  xzxxz.  T.  6.  et  6.    C.  viii.    T.  64  Not.  162. 

De  donatione. 

EST  et  aUud  genus  acquisitionis.  Donation  or  gift,  is  another  mode 

donatio.     Donationum  autem  duo  of  acquiring  property ;  it  is  of  two 

sunt  genera ;    mortis  caus&,  et  non  kinds ;  on  account  of  death  :  and 

mortis  caus&.  not  on  account  of  death. 


De  mortis  causa  donatione* 


§  L  Mortis  cau8&  donatio  est, 
quse  propter  mortis  fit  suspicionem; 
cum  quis  ita  donat,  ut  si  quid  hu- 
maniti!us  ei  contigisset,  haberet  is, 
quiaccipit:  sin  autem  supervixis- 
set  is,  qui  donavit,  rteiperet :  vel 
si  eum  donationis  pcBnituisset,  aut 
prior  decesserit  is,  cui  donatum  sit. 
Hse  mortis  caus&  donationes,  ad  ex- 
emplum  legatorum  redact®  sunt 
per  omnia  :  nam,  cum  prudentibus 
ambiguum  fiierat,  utrum  donationis. 


$  1.'  A  donation  mortis  ccmsA,  is 
made  under  apprehension  of  death; 
as  when  anything  is  given  upon 
condition,  that,  if  the  donor  dies 
the  donee  shall  possess  it  absolutely; 
or  return  it,  if  the  donor  should  sur- 
vive ;  or  should  repent,  of  having 
made  the  gift;  or  if  the  donee  should 
die  before  the  donor.  Donations 
mortis  causd,  are  now  reduced,  as 
&r  as  possible,  to  the  simiUtude  of 
legacies:  for,  when  it  was  much 
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an  legati  instar  earn  obtinere  opor- 
teiet,  (et  utriusqae  causae  qusedam 
habebat  insigDia,)  et  alii  ad  aliad 
genus  earn  retrahebant,  k  nobis  con- 
stitutnm  est,  ut  per  omnia  fer^  le- 
gatis  connumeretor,  et  sic  procedat, 
qnemadmodjkm  nostra  constitutio 
earn  formavit.  Et  in  summd  mor- 
tis caus&  donatio  est,  cmn  magis  se 
qnis  yelit  habere,  quam  emn,  coi 
donat;  magisque  eiim,  cui  donat, 
quam  hseredem  suum.  Sic  et  apud 
Homerum  Telemachus  donat  Pi- 

TBdO. 


doubted  by  our  lawyers,  whether  a 
donation  mortis  causa  ought  to  be 
reputed  as  a  gift,  or  asa  legacy,  in- 
asmuch as,  in  some  things,  it  par- 
takes of  the  nature  of  both,  we  ^len 
ordained,  that  it  should  be  consider- 
ed in  almost  all  respects  as  alegacy ; 
and  be  made  as  our  constitution  di- 
rects. In  short,  a  donation,  mortis 
causa,  is  then  said  to  be  made,  when 
a  man  so  gives,  as  to  demonstrate, 
that  he  would  rather  possess  the 
thing  given  himself,  than  that  the 
donee  should  possess  it ;  and  yet 
that  the  donee  should  possess  it,  ra- 
ther than  his  own  heir. 


The  donation  which  Telemachus  makes  to  Pircsus  in  Homer  is  of  this 
species. 

He  (when  Pirceus  ask'd  for  slaves,  to  bring 

The  gifts  and  treasures  of  the  Spartan  king) 

Thus  thoughtful  answer'd  : — ^those  we  shall  not  move, 

Dark  and  unconscious  of  the  will  of  Jove. 

We  know  not  yet  the  ftdl  event  of  all ; 

Stabb'd  in  his  palace,  if  your  prince  must  fall, 

Us,  and  our  house,  if  treason  must  o'erthrow, 

Better  a  friend  possess  them,  than  a  foe. 

But  on  my  foes  should  vengeance  heav'n  decree, 

Riches  are  welcome  then,  not  else,  to  me ; 

'Till  then,  retain  the  gifts. — 

Pofb's  Odyss.  lib.  17. 


De  simplice  inter 

^  n.  Ali»  autem  donationes 
sunt  qu8B  sine  ull&  mortis  cogitatio- 
ne  fiunt,  quas  inter  vivos  appella- 
mus,  quae  non  omnio  comparantur 
legatis:  quad,  si  fuerint  perfectse, 
temerfe  revocari  non  possunt  Per- 
ficiuntur  autem,  cum  donator  suam 
voluntatem  scriptis  ant  sine  scriptis 
manifestavmt    Et,  ad  exemplum 


vivos  donatione. 

§  2.  Donations,  made  without  ap- 
prehension of  death,  called  dona- 
tions inter  vitos,  admit  of  no  com- 
parison with  legacies:  for,  when 
once  perfected,  they  cannot  be  rash- 
ly revoked :  they  are  esteemed  per- 
fect, when  the  donor  hath  manifest- 
ed his  will  either  in  writing  or  oth- 
erwise.   And  it  is  appointed  by  our 
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▼enditiozuSy  nostcai  coiislitiitio  oas 
etiam  ia  ae  habere  Decesflttatem 
traditionis  vofaiit,  ut,  etiamsr  non 
tnudantur,  habeant  plenisflimiim  et 
perfectum  lobur^  ct  tcaditiaQis  n^ 
cessitas  incumbat  dooatoii  Et, 
cumzetrd  {Hanclpum  diqK>aitiQEifi8 
insiiiuari  eaa  actis  intenrGQientibtui 
Yolebant,  si  majoies  fuerant  ducen* 
torum  soiidoruiii,  constitutio  nostra 
earn  quantitatem  usque  ad  quingeo^ 
tos  sblidos  ampliaTity  quaan  staie  e- 
tiam  sine  insiinuatione  statuit :  sed 
ei  quasdam  donatkmis  iznrenit^  quie 
peoitus  insinuationeni  fieri  mjnimfl 
desiderant,  sed  in  se  plemssmam 
habent  finnitatem.  Alia  insuper 
multa  ad  uberiorem  exitum  donati- 
onum  inv enimus,  qu»  omnia  ex  nos- 
tris  constitutionibus,  quae  super  his 
exposuimus,  colligenda  sunt  Sci* 
endum  est  tamen,  quod,  etm  plenis- 
sitnm  sint  donationes,  si  tanmi  in- 
grati  existant  homines  in  quos  be- 
neficium  coUatum  est,  donatoribus 
per  nostram  constitution«i  licenti- 
am  prsestitimus  certis  ex  causis  eas 
revocare :  ne  illi,  qui  suas  res  in  a- 
lios  contulerint,  ab  his  quandam  pa- 
tiantur  injuriam  vel  jacturam,  se- 
cundion  enumerates  in  constitu- 
tione  nostr&  modes. 


constitntioQ,  tiiat  a  donatioii  uUur 
vk909  shall,  like  a  sale  necessarily 
inforce  a  detiyery ;  for  when  tfaiogi 
axe  given^  they  beoomefully  vested 
in  the  donee,  and  it  is  incnmbeot 
upon  the  donor  to  deliver  them : 
and,  although  it  is  enacted  by  our 
pcedecessoiS)  Aat  donations,  to  the 
value  of  two  hundred  jo/idj,  shall 
be  fonnally registered,  our  ordinance 
enlarges  this  sum  to  five  hundred 
MoKcH,  and  permits  donations  of  less 
value  to  be  binding  without  insiiKi- 
ation  or  inrollment ;  and  it  notices 
some  donations,  which  are  of  full 
force  without  inroUment  We  have 
also,  for  the  enlargement  of  dona- 
tions, enacted  many  other  rules, 
which  may  be  collected  firom  our 
constitutions,  on  this  subject  It  nev- 
ertheless miEst  be  observed,  that,  a 
donation,  validly  made  may  be  re- 
voked on  account  of  ingratitude  in 
tibe  donee  in  some  particular  cases : 
and  this,  lest  a  man  should  in  any 
of  Ae  instances  ^lumerated  in  our 
constitution,  sudSer  injury  or  dam- 
age from  those  upon  whom  he  hath 
bestowed  his  property. 


De  donatione  ante  nuptias  vel  propter  nuptias. 


^  IIL  Est  et  aliud  genus  into 
vivos  donationis,  quod  veteribus 
quidem  prudentibus  penitius  erat  in- 
cognitum;  postea  autem  k  juniori- 
bus  Divis  Principibus  introductum 
est,  quod  ante  nuptias  vocabatur, 
et  tacitam  in  se  conditicnem  babe* 
bat,  ut  tunc  ratum  esaet,  ciun  ma* 


$  3.  There  is  another  kind  of  d(H 
nations  inier  vwoa^  introduced  by 
lateremperors,  andwh(dly  unknowm 
to  the  ancient  lawyers,  termed  dcH 
nation  before  marriage,  omtaining 
the  tacit  condition,  tfaatitshould  taJ&e 
effiact,  when  the  marriage  waa  per- 
finmed;  these  donatioDs  weve  pso- 
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qve  antB  nvptias  ¥oca3baitur,  qood 
ttDtB  iHtt^rwHtiffTiii  cfficiebfttnr:  •€( 
mmqwoQ  post  Bnptias  oeldxatas 
tiliB  donatio  pgocedebat  fied  pn- 
moB^iiidem  Divns  Jostmus  pater 
jiostaf ,  coBi  Jtogeri  dotas  et  post 

ttliptJBff  iusEttt  p6nDiHNHII,  SI  flnxid 

lak  eivQimt,  at  ante  iiuptias  angen 
donatioikBiii,  et  ooutante  matruDO- 
nio,  m&  coostttodone  pcsmimt :  aed 
lameoi  wotten  mcomreiiieDa  lemane- 
bat,  com  aiile  iwptias  quidem  Tocar 
bater,  post  niiptias  aulem  tale  aocK 
piabat  increiiifliitiim.  Sed  nos  ple- 
niiBiiio  £ni  tadam  sanctioDes  eu- 
pieiilBiy  et  canaaqmiitia  xiocimia  i»- 
buB  e88e4BtadsBtes,  conwtitnhmii,  ut 
tales  donatioiiies  noQ  angeantnr  tai»- 
tiim,  aed  «dam  eomstante  matiimo- 
nio  iDitium  aodpiant:  et  nan  waA 
nuptias,  sed  propter  nuptias,  vocen* 
tur :  et  dotibus  in  hoc  exsoquentur, 
ut  quemadmodikm  dotes  constante 
matrimonio  non  solum  augentur, 
sed  etiam  fiunt,  ita  et  ist»  donati- 
ones,  quae  propter  nuptias  intiodno- 
t»  sunt,  non  solum  antecedant  ma* 
trimonium,  sed  eo  etiam  contracto 
augeaalHr  et  CQBStitttaaliic 


periy  caliod  anie  sMp^iot,  because 
ifaef  oouldnerer  beconstitutedaAar 
tbe  celebration  of  matrixDODy*  But, 
siasmucbaa  itivaa  permitted  by  die 
andent  lav,  that  portioos  mi^t  be 
auguiHutod  after  marriage,  the  em- 
peror Justin^  our  ftlfaer,hath  enacts 
ed  by  JMsebnBtitoitionjthat  donations 
called  ante  vuptiaa  might  also  be 
aagmented  at  any  time  during  mar- 
trimony:  but,  as  it  vas  improper, 
that  a  donation  should  be  still  term- 
ed iuUe  mgntias,  yvbea  it  had  re- 
ceiTed  an  augmentation  jpos^  m^ 
tiaa^  and  we  being  desirous,  diat 
our  sanctions  might  be  as  perfectas 
possible,  and  that  names  ribould  be 
properly  adapted  to  thin9B,faaTB  or- 
dained diat  such  donations  may  not 
only  be  augmented,  but  may  com- 
mence also  at  any  time  during  ma- 
trimony; and  that  for  the  future, 
they  shall  not  be  called  donations 
ante  nuptias j  but  donations  propter 
nuptias;  and  thus  they  are  made 
equal  with  portions ;  for  as  portions 
may  be  augmented,  and  even  made, 
during  matrimony,  so  donations,  in* 
troduced  on  account  of  matrimony, 
may  now  not  only  precede  marriage, 
but  be  augmented,  or  even  consti- 
tuted, after  the  celebration  ci  it 


De  jare  accrescendi. 


^  lY.  Esat  olim  et  alius  modos 
oivilia  aognisitianiB  per  jus  aocre- 
soaiidi,  quod  est  tale;  si,  conmm* 
nam  aervum  habens  aliquis  cum 
Titio,  aofaia  lAertatem  ei  imposue- 
rit,  Tel  vmdiet&  irel  testamento,  eo 
c«m  pan  cpn  amittebatur,  et  eecio 
acenseebat*  fied,  com  pessimnm 
fiierat  ezemplo,  et  libertate  servum 


^  4.  Tbsae  was  fbraoerly  another 
manner  of  acquiring  property  by 
diedrillaw;  namely  by  aocretionf 
as,  if  Prvnrna  hdding  a  slaTe  in 
common  with  JHHus  had  in£ran* 
ehised  him,  eidier  by  the  vtmKcfti  or 
by  testament,  then  wonld  tiie  shaw 
of  JRrJfiiusin  tfiat  dave  be  lost,  and 
accrue  to  T^Wtis.  But,  inasmuch  as 
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defiraudari,  et  ex  eo  humanioribus 
quidem  dominis  damnum  inferri, 
severioribus  autem  dominis  lucrum 
accedere,  hoc,  qiiasi  invidi&  ple-^ 
num,  pio  remedio  per  nostram  con- 
stitutionem  mederi  necessarium 
duximus;  et  invenimus  viam,  per 
quam  manumissor,  et  socius  ejus, 
et  qui  libertatem  accepit,  nostro  be- 
neficio  fruantur,  libertate  cum  ef- 
fectu  procedente,  (cujus  favore  an- 
tiquos  legum  latores  multa  etiam 
contra  communes  regulas  statuisse 
manifestum  est,)  et  eo,  qui  eam 
libertatem  imposuit,  su»  liberalita^ 
tis  stabilitate  gaudente,  et  socio  in- 
demni  conservato,  pretiumque  servi 
secundiim  partem  dominii,  quod 
nos  definivimus,  accipiente. 


it  affords  a  bad  example,  that  a  man 
should  be  defrauded  of  his  hberty, 
and  that  the  most  humane  masters, 
should  suffer  loss,  while  the  most 
severe  receive  emolument,  we  have 
thought  it  necessary,  to  administer 
a  humane  remedy  to  this  grievance; 
and  have  devised  means  by  which 
the  manumittor,  his  co-partner,  and 
the  freed  perscm,  may  all  partake  of 
our  beneficence:  for  we  have  de- 
creed, (and  clearly  our  ancient  leg- 
islators have  often  set  aside  the 
strict  rules  of  law  in  favour  of  h- 
berty,)  that  freedom,  although 
granted  by  one  partner  only,  shall 
immediately  take  effect :  so  that  the 
manumittor  shall  have  reason  to  be 
pleased  with  the  vaUdity  of  his  gift, 
if  his  co-partner  be  indemnified  by 
receiving  his  share  of  the  worth  of 
the  slave. 


TITULUS   OCTAVUS. 

aUIBUS  AUENARE  UCET,  VEL  NON  UOET. 

De  marito,  qui,  licet  fundi  dotalis  dominus  sit,  alienare 

-    nequit. 


AOOIDIT  aliquandd,  ut,  qui  do- 
minus rei  sit,  alienare  non  possit : 
et  contrii  qui  dominus  non  sit,  alie- 
nandiB  rei  potestatem  habeat.  Nam 
dotale  prsddiimi  maritus,  invitft 
muliere,  per  legem  Juliam  prohibe- 
tur  alienare;  quamvis  ipsius  sit, 
dotis  caus&  ei  datum :  quod  nos,  le- 
gem Juliam  corrigentes,  in  meUo- 
rem statum deduximus.  Cumenim 
lex   in   solis   tantummodd    rebus 


Sometimes  the  proprietor  of  a 
thing  may  not  alien  it,  while  one 
who  is  not  proprietor,  may :  for  ex- 
ample, by  the  law  JvUa^  a  husband 
is  forbidden  to  alienate  lands,  which 
came  to  him  in  right  of  his  wife, 
without  her  consent;  although 
given  to  him,  as  a  marriage  portion. 
But,  in  this  respect,  we  have  cor- 
rected and  amended  the  law  JvUa; 
for,  as  this  law  regards  only  posses- 
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k)cuinhabebat,  qu»  Italicse  fuerant, 
et  alienationes  inhibebat,  qu»  invi- 
to muliere  fiebant,  hypothecas  au- 
tem  earum  reram  eteam  volente  ei 
utrique  remedium  imposuimus,  ut 
etiam  in  eas  res,  quae  in  provinciali 
solo  positae  sunt,  interdicta  sit  alie- 
natio  vel  obligatio,  ut  neiitrum  eo- 
rum  neque  consentientibus  mulieri- 
bus  procedat :  ne  sexus  muliebris 
fragilitas,  in  perniciem  substantia 
earum  convertatur. 


sions  situated  in  Italy ^  and  although 
it  inhibits  the  husband  to  mortgage 
such  possessions,  even  with  the  con- 
sent of  his  wife,  yet  it  permits  him, 
with  her  consent  to  alienate,  we  have 
provided  a  remedy  for  both  cases  ; 
so  that  now,  no  husband  can  alien 
or  mortgage,  even  with  consent  of 
his  wife,  any  property  prowncioZ  or 
Italia7ij  obtained  with  her,  as  a 
marriage  portion;  lest  the  frailty  of 
women  should  occasion  the  ruin  of 
their  fortunes. 


I>6  creditore,  qui,  licet  non  sit  dominus,  tamen  alienare  pig- 

nus  potest. 


^  I.  Contra  autem  creditor  pig- 
nus,  ex  pactione,  quamvis  ejus  ea 
res  non  sit,  alienare  potest.  Sed 
hoc  forsitan  ided  videtur  fieri, 
quod  voluntate  debitoris  inteUigitur 
pignus  alienari,  qui  ab  initio  con- 
tractus pactus  est,  ut  liceret  creditori 
pignus  vendere,  si  pecunia  non  sol- 
vatur.  Sed,  ne  creditores  jus  suum 
persequi  impedirentur,  neque  debi- 
tores  temer^  suarum  rerum  do- 
minium amittere  viderentur,  nos- 
tra constitutione  consultum  est,  et 
certus  modus  impositus  est,  per 
quem,  pignorum  distractio  possit 
procedere:  cujus  tenore  utrique 
parti,  creditorum  et  debitorum  sa- 
tis abund^que  provisum  est. 


§  1.  But  a  creditor,  may  by  com- 
pact alien  a  pledge,  although  not 
his  own  property ;  yet  this  seems  no 
otherwise  allowable,  than  because 
the  pledge  is  understood  to  be  aUen- 
ed  by  consent  of  the  debtor,  who  co- 
venanted at  the  commencement  of 
the  contract,  that  the  creditor  might 
sell  the  pledge,  if  the  loan  was  not 
repaid.  But,  lest  creditors  should  be 
impeded  from  prosecuting  their  just 
claims,  and  debtors  too  hastily  de- 
prived of  their  property,  it  is  pro- 
vided for  in  our  ordinance,  and  a 
certain  method  appointed,  by  which 
the  sale  of  pledges  may  be  made  : 
and,  ample  care  hath  been  taken,  in 
respect  both  of  creditors  and  debtors. 


De  pupillo,  qui,  licet  dominus,  non  tamen  sine  tutoris  auc- 

toritate  alienare  potest. 


$  11.  Nunc  admonendi  sumus, 
neque  pupillum,  neque  pupillam,  ul- 
1am  rem  sin^  tutoris  auctoritate 
alienare  posse ;    idedqud,  si  mutu- 

14 


§  2.  It  must  now  be  observed| 
that  no  pupil,  male  nor  female,  can 
ahen  anything  without  the  author- 
ity of  a  tutor :  and  therefore,  if  a 
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am  pecuniam  sine  tutoris  auctori- 
tate  aliciii  dederit,  non  contrahit 
obligationem  :  quia  pecuniam  non 
facit  accipientis :  ideoque  vindicari 
nummi  possunt,  sicubi  extant. 
Sedj  si  nummi,  quos  mutuo  minOr 
dederit,  ab  eo,  qui  accepit,  bon& 
fide  consumpti  sunt,  condici  pos- 
sunt :  si  mala  fide,  ad  exhibendum 
de  his  agi  potest 


pupil,  without  such  authority  lend 
money  to  any  man,  the  pupil  ac- 
quires no  obligation :  for  he  cannot 
vest  in  the  receiver  the  property  of 
the  money,  which  may  be  claimed 
by  vindication^  if  it  still  exist.  But 
if  money,  lent  by  a  minor,  be  con- 
sumed by  the  borrower,  bona  fide^ 
(i.  e.  believing  the  lender  was  of  full 
age)  it  may  be  recovered  firomsuch 
borrower  by  condiction  ;  if  mala 
fide^  an  action  ad  exhibendum  will 
lie  against  him. 


Continuatio. 


^  III.  At  ex  contrario  omnes 
res  pupillo,  et  pupillae  sinfe  tutoris 
auctoritate  recte  dari  possunt :  ide- 
dque,  si  debitor  pupillo  solvat,  ne- 
cessaria  est  debitori  tutoris  auctori- 
tas;  alioqui  non  liberabitur.  Sed 
hoc  etiam  evidentissimd  ratione 
statutum  est  in  constitutione,  quam 
ad  Csesarienses  advocatos  ex  sug- 
gestione  Triboniani,  viri  eminen- 
tissimi,  qusestoris  sacri  palatii  nos- 
tri,  promulgavimus :  qu&  disposi- 
tum  est,  ita  licere  tutori  vel  cura- 
tori  debitorem  pupillarem  solvere, 
ut  prills  judicialis  sententia  sin^ 
omni  damno  celebrata,  hoc  permit- 
tat  :  quo  subsecuto,  si  et  judex  pro- 
nunciaverit,  et  debitor  solverit,  se- 
quatur  hujusmodi  solutionem  ple- 
nissima  securitas.  Sin  autem  ali- 
ter  quam  disposuimus,  solutio  fac- 
ta fuerit,  pecuniam  autem  salvam 
habeat  pupillus,  aut  ex  ea  locuple- 
tior  sit,  et  adhuc  eandem  pecunise 
siunmam  petat,  per  exceptionem 
doli  mali  poterit  submoveri.    Quod 


^  3.  On  the  contrary,  property 
may  be  transferred  to  pupils,  male 
or  female,  without  the  authority  of 
their  tutors :  yet,  if  a  debtor  make 
payment  to  a  pupil,  he  should  be 
warranted  by  the  authority  of  the 
tutor,  otherwise  he  will  not  be  ac- 
quitted of  the  debt :  and  this,  for  an 
evident  reason,  was  ordained  by  a 
constitution,  which  we  promulged 
to  the  advocates  of  Ccesarea,  at  the 
suggestion  of  that  most  eminent 
man  Tribonian^  the  questor  of  our 
sacred  palace ;  whereby  it  is  enact* 
ed,  that  the  debtor  of  a  minor  may 
pay  over  to  the  tutor  or  curator,  un- 
der a  judicial  decree,  permitting  the 
payment  previously  obtained  with- 
out expense  to  the  minor:  for  when 
the  debt  is  paid  under  the  decree  of 
a  judge,  it  is  attended  with  the  full- 
est security.  But,  although  money 
hath  been  paid  to  a  pupil,  other- 
wise than  we  have  ordained,  yet,  if 
he  be  really  enriched  by  the  pay- 
ment, and  hath  preserved  the  mon- 
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si  male  consumpserit,  aut  furto  aut 
vi  amiserit,  nihil  proderit  debitori 
doli  mali  exceptio,  sed  nihilominus 
condemnabitur :  quia  temere  sine 
tutoris  auctoritate,  et  non  secun- 
dum nostram  dispositionem,  solve- 
nt. Sed  ex  diverse,  pupilli  vel 
pupillse  solvere  sine  tutoris  aucto- 
ritate non  possunt :  quii  id,  quod 
solvunt,  non  fit  accipientis  :  cum 
scilicet  nullius  rei  alienatio  eis  sin^ 
tutoris  auctoritate  concessa  sit. 


ey,  and  should  afterwards  require, 
that  it  should  be  repaid  he  might 
be  barred  by  an  exception  of  fraud. 
But,  if  the  pupil  hath  squandered 
Hfe  money,  or  lost  it  by  theft  or  vi- 
olence, an  exception  of  fraud  will 
be  of  no  benefit  to  the  debtor,  who 
will  be  compelled  to  make  a  second 
payment ;  because  the  first  was 
made  inconsiderately  without  the 
authority  of  the  tutor,  and  not  ac- 
cording to  our  ordinance.  Pupils 
may  not  pay  money  without  the 
authority  of  their  tutors ;  it  does 
not  vest  as  the  property  of  the  re- 
ceiver :  for  without  such  authority 
a  pupil  can  alien  nothing. 


TITULUS    NONUS. 


PER  QUAS  PERSONAS  CUIQUE  ACQUIRITUR. 


C.  iv.    T.  57. 


Summa. 


ACQUIRITUR  vobis  non  so- 
liim  per  vosmetipsos,  sed  etiam  per 
eos,  quos  in  potestate  habetis: 
item  per  servos,  in  quibus  usum- 
fructum  habetis :  item  per  homines 
liberos,  et  per  servos  alienos,  quos 
bona  fide  possidetis :  de  quibus 
singulis  diligentii!is  dispiciamus. 


Things  may  be  acquired  not  on- 
ly by  ourselves,  but  also  by  those, 
who  are  imder  our  power ;  also  by 
slaves,  of  whom  we  have  the  usu- 
fruct ;  by  free-men ;  and  by  the 
slaves  of  others  whom  we  possess 
bond  fide.  Let  us  diligently  inves- 
tigate each  of  these  cases. 


De  liberis  in  potestate. 


$  I.  Igitiir  liberi  vestri  utriusque 
sexus,  quos  in  potestate  habetis, 
olim  qnidem  quicquid  ad  eos  per- 


$  1.  Anciently  whatever  cam«  to 
children,  male  or  female,  imder 
power  of  their  parents,  was  acqoir- 
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yenerat,  (exceptis  videlicet  castren- 
sibus  peculiis,)  hoc  parentibus  suis 
acquirebant  sine  uUa  distinctione  : 
et  hoc  ita  parentum  fiebat,  ut  etiam 
esset  iis  licentia  quod  per  unum  vpl 
unam  eorum  acquisitum  esset,  ahi 
filio,  vel  extraneo  donare,  vel  ven- 
dere,  vel  quocumque  modo  volue- 
Tant,  applicare :  quod  nobis  inhu- 
manum  visum  est :  et  generali  con- 
stitutione  eraissi,  et  liberis  peper- 
cimus,  et  parentibus  honorem  de- 
bitum  reservavimus :  sancitum  ete- 
nim  k  nobis  est,  ut,  si  quid  ex  re 
patris  ei  obveniat,  hoc  secund^im 
antiquam  observationem  totum  pa- 
renti'  acquiratur  :  Quae  enim  invi- 
dia  est|  quod  ex  patris  occasione 
profectum  est,  hoc  ad  eum  reverti? 
Quod  autem  ex  aha  causS.  sibi  filius- 
familias  acquisivit,  hujus  usum- 
fructum  patri  quidem  acquirat,  do- 
minium autem  apud  eum  remaneat : 
ne,  quod  ei  suis  laboribus  vel  pros- 
pera  fortun&  accesserit,  hoc,  in  ali- 
um  perveniens,  luctuosum  ei  proce- 
dat 


ed  for  the  parents  without  any  dis- 
tinction, if  we  except  the  peculium 
castrense  :  and  this  so  absolutely? 
that  what  was  acquired  by  one 
child,  the  parent  might  have  given 
to  another,  or  to  a  stranger ;  or  sold 
it,  or  applied  it  in  what  manner  he 
thought  proper  :  this  seemed  to  be 
inhuman  ;  and  we  have  therefore, 
by  a  general  constitution,  mitigated 
the  law  as  it  respects  children,  and 
at  the  same  time,  supported  that 
honour,  which  is  due  to  parents ; 
having  ordained,  that,  if  any  thing 
accrue  to  the  son  by  means  of  the 
father's  fortune,  the  wfi/>le  shall  be 
acquired  for  the  father,  according  to 
ancient  practice :  (for  can  it  be  un- 
just, that  the  wealth,  which  the  son 
hath  obtained,  by  means  of  the  fa- 
ther, should  revert  to  the  father  ?) 
but  that  the  acquisitions  of  the  son 
by  any  other  means  shall  remain  in 
the  son  ;  and  that  the  father  shall 
be  entitled  only  to  the  usufruct  of 
such  acquisition ;  lest  that  which 
hath  accrued  from  his  labour  or  good 
fortune,  being  transferred  to  anoth- 
er should  affect  him  as  a  hardship. 


De  emancipatione  liberorum. 

$  II.   Hoc  quoqiie  k  nobis  dispo-        ^  2.  We  have  made  some  regula- 


situm  est  et  in  e&  specie,  ubi  pa- 
rens, emancipando  Uberos  suos,  ex 
rebus,  qu»  acquisitionem  effugie- 
bant,  sibi  tertiam  partem  retinere 
(si  voluerat)  licentiam  ex  anteriori- 
bus  constitutionibus  habebat,  quasi 
pro  pretio  quodammodd  emancipa- 
tionis:  et  inhumanum  quiddam  ac- 
cidebat,  ut  filius  rerum  suarum  ex 
hac  emancipatione  dominio  pro  tor- 


tious also  as  to  emancipation :  for  a 
parent,  when  he  emancipated  his 
children,  might,  according  to  for- 
mer constitutions,  have  taken  to  him- 
self, if  so  inclined,  the  third  part  of 
those  things,  which  were  excepted 
from  paternal  acquisition,  as  the 
price  of  emancipation.  But  it  ap- 
peared inhuman,  that  the  son  should 
be  thus  defirauded  of  the  third  part  of 
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ti&  parte  defiraudaretiir ;  et,  quod 
honoris  ei  ex  emancipatione  addi- 
turn  erat,  quod  sui  juris  eflfectus  es- 
set,  hoc  per  rerum  diminutionem 
decresceret.  Idedque  statuimus,  ut 
parens  pro  terti&  parte  dominii, 
quam  retinere  patera,  dimidiam 
non  dominii  rerum,  sed  ususfruc- 
tus,  retineat.  Ita  etenim  res  intac- 
tse  apud  filium  remanebunt,  et  pater 
ampliore  summ&  fruetur,  pro  tertii, 
dimidii  potiturus. 


his  property,  and  that  the  honour 
which  he  had  obtained  by  becoming 
independentjshould  be  decreased  by 
the  diminution  of  his  estate:  we 
have  therefore  decreed,  that  the  pa- 
rent instead  of  the  third  part  of  the 
property,  which  he  formerly  might 
have  retained,  shall  now  be  entitled 
to  an  half-share,  not  of  the  proper- 
ty, but  of  the  usufruct ;  so  that  the 
property  will  remain  intire  to  the 
son,  and  the  father  will  enjoy  a 
greater  share ;  namely,  half  instead 
of  a  third  part 


De  servis  nostris. 


$  III.  Item  vobis  acquiritur,  quod 
servi  vestri  ex  traditione  nanciscun- 
tur,  sivfe  quid  stipulentur,  sivi  ex 
donatione,  vel  ex  legato,  vd  ex  qua- 
libet  ali&  causa,  acquirant.  Hoc 
enim  vobis  et  ignorantibus  et  invitis 
obvenit;  ipse  enim  servus,  qui  in 
potestate  alterius  est,  nihil  suum 
habere  potest.  Sed,  si  h»res  institu- 
tus  sit,  non  ali&s,  nisi  vestro  jussu, 
hsereditatem  adire  potest,  et,  si  vo- 
bis jubentibus  adierit,  vobis  hseredi- 
tas  acquiritur,  perind^  ac  si  vos  ip- 
si  hseredes  instituti  essetis :  et  con- 
venient^r  scilicet  vobis  legatum  per 
eos  acquiritur.  Non  solian  autem 
proprietas  per  eos,  quos  in  potestate 
habetis,  vobis  acquiritur,  sed  etiam 
possessio:  cujuscunque  enim  rei 
possessionem  adepti  fuerint,  id  vos 
possidere  videmini.  Unde  etiam 
per  eos  usucapio,  vel  longi  temporis 
possessio,  vobis  accidit 


§  3.  Whatever  your  slaves  have 
at  any  time  acquired,  whether. by 
delivery,  stipulation,  donation,  be- 
quest, or  any  other  means,  is  acquir- 
ed by  you ;  although  you  may  be 
ignorant  of  or  even  averse  to  the  ac- 
quisition; for  he,  who  is  a  slave, 
can  have  no  property.  And,ifaslave 
be  made  heir,  he  cannot  otherwise 
take  upon  himself  the  inheritance, 
than  at  the  command  of  his  master ; 
but,  if  commanded  so  to  do,  the  in- 
heritance is  as  fully  acquired  by 
the  master,  as  if  he  had  been  him- 
self made  heir;  and  consequently  a 
legacy,  left  to  a  slave,  is  acquired 
by  his  master.  Moreover,  masters 
acquire  by  their  slaves  not  only  the 
property  of  things,  but  also  the  pos- 
session; for  whatever  is  possessed 
by  a  slave,  is  deemed  to  be  posses- 
sed by  his  master ;  who  may  found 
a  prescription  to  it,  by  means  of  his 
slave. 
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Defructuariis  et  bona  fide  possessis. 


^  IV.  De  iis  autem  senris,  in 
quibus  tantummodd  usumfnictum 
habetis  ita  placuit,  ut,  quicquid  ex 
re  vestrd,  vel  ex  opens  suis,  acqui- 
runt,  id  vobis  adjieiatur ;  quod  verd 
extra  eas  causas  consecuti  sunt,  id 
ad  dominum  proprietatis  pertineat. 
Itaque,  si  is  servus  hasres  institutus 
sit,  legatumve  quid  ei,  aut  donatum 
fuerit,  non  usufnictuario,  sed  domi- 
no proprietatis  acquiritur. 


$  4.  As  to  slaves,  of  whom  you 
have  the  usufruct  only,  it  hath 
seemed  right,  that,  whatever  they 
earn  by  means  of  your  goods,  or  by 
their  own  work  and  labour,  apper- 
tains to  you:  but  whatever  they 
earn  by  other  means,  belongs  to  the 
proprietor :  therefore,  if  a  slave  be 
made  heir,  or  legatee,  or  donee,  the 
inheritance,  legacy,  or  gift,  will  not 
be  acquired  foir  the  usufructuary 
master,  but  for  the  proprietor. 


Continuatio. 


§  V.  Idem  placet  et  de  eo,  qui  a 
vobis  bon&  fide  possidetur,  sive  is 
liber  sit,  sive  alienus  servus :  quod 
enim  placuit  de  usufructuario,  idem 
placet  et  de  bonae  fidei  possessore. 
Itaque,  quod  extra  istas  duas  cau- 
sas acquiritur,  id  vel  ad  ipsum  per- 
tinet,  si  liber  est,  vel  ad  dominum, 
si  servus  est.  Sed  bonse  fidei  pos- 
sessor,cum  usuceperit  servum,(quia 
eo  modo  dominus  fit,)  ex  omnibus 
causis  per  eum  sibi  acquirere  potest. 
Fructuarius  vero  usucapere  non  po- 
test :  primi^m  quia  non  possidet,  sed 
habet  jus  utendi,  fruendi :  deind^, 
quia  scit,  servum  alienum  esse. 
Non  solium  autem  proprietas  per  eos 
servos,  in  quibus  usumfnictum  ha- 
betis, vel  quos  bona  fide  possidetis, 
aut  per  liberam  personam,  qu»  bonft 
fide  vobis  servit,  vobis  acquiritur, 
sed  etiam  possessio.  Loquimur 
autem  in  utriusque  person^  secun- 
dum distinctionem,  quam  proximo 
exposuimus,  id  est,  si  quam  posses- 


§  5.  The  same  rule  is  observed  as 
to  the  bona  fide  possessor  of  a  slave, 
whether  he  be  a  free-man,  or  the 
slave  of  another :  for  the  same  law 
prevails  respecting  an  usufructuary 
master,  and  a  bona  fide  possessor; 
therefore,  whatever  is  acquired, 
otherwise  than  by  the  two  causes 
above-mentioned,  either  belongs  to 
the  person  possessed,  if  he  be  free ; 
or  t6  the  proprietor,  if  he  be  a  slave. 
But  a  bona  fide -poBSi&sisor^  who  hath 
gained  a  slave  by  usucaptum  or  pre- 
scription, (inasmuch  he  thus  be- 
comes the  absolute  proprietor,)  can 
acquire  by  means  of  such  slave,  by 
all  manner  of  ways.  But  an  usu- 
fructuary master  cannot  prescribe ; 
first,  because  he  can  not  be  strictly 
said  to  possess,having  only  the  pow- 
er of  using :  and  because  he  khows, 
the  slave  belongs  to  another.  We 
nevertheless  may  acquire  not  only 
property,  but  also  possession,  by 
means  of  slaves,  whom  we  possess 
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sionem  ex  r©  Testr&  vel  ex 
opens,  adepti  fiierint 


suis 


bonajide^  or  by  usufruct;  and  even 
by  a  free  person,  of  whom  we  have 
bona  fide  possession.  But,  in  say- 
ing this,  we  adhere  to  the  distinc- 
tion, before  explained,  and  speak  of 
those  things  only,  of  which  a  slave 
may  acquire  the  possession,  either 
through  the  goods  of  his  master,  or 
by  his  own  industry. 

De  reliquis  seu  extraneis  personis. 

%  VI.  Ex  his  itaque  apparet,  per        §  6.  Hence  it  appears  that  you 


liberos  homines  quos  neque  vestro 
juri  subjectos  habetis,  neque  bon& 
fide  possidetis,  item  per  aUenos  ser^ 
vos,  in  quibus  neque  usxunfructum 
habetis,  neque  possessionem  justam, 
nulla  ex  causa  vobis  acquiri  posse. 
Et  hoc  est,  quod  dicitur,  per  extra- 
neam  personam  m'hil  acquiri  posse ; 
excepto  eo,  quod  per  liberam  perso- 
nam (veluti  per  procuratorem)  pla- 
cet  non  solum  scientibus,  sed  et  ig- 
norantibus,  vobis  acquiri  possessio- 
nem, secundum  Divi  Severi  consti- 
tutionem ;  et  per  banc  possessionem 
etiam  dominium,  si  dominus  fuerit, 
qui  tradidit ;  vel  usucapionem  aut 
longi  temporis  praescriptionem,  si 
dominus  non  sit. 


cannot  acquire  by  means  of  free 
persons,  not  under  your  subjection, 
or  possessed  by  you  b(ma  fide  ;  nor 
by  the  slave  of  another,  of  whom 
you  have  neither  the  usufruct,  nor 
the   jnst  possession.     And  this  is 
meant,  when  it  is  said,  that  nothing- 
caij  be  acquired  by  means  of  a 
stranger;  except  indeed  according 
to  the  constitution  of  the  emperor 
Sevenis,  that  possession  may  be  ac- 
quired for  you  by  a  free  person,  as 
by  a  proctor,  not  only  with,  but 
even  without  your  knowledge ;  and, 
by  this  possession,  the  property  may 
by  gained,   if   the  delivery  were 
made  by  the  proprietor;   and  an 
usucaption  or  prescription  may  be 
acquired,although  the  delivery  were 
made  by  one,  who  was  not  the  pro- 
prietor. 


Transitio. 


$  YII.  Hactenis  tantisper  admo- 
nuisse  sufficiat,  quemadmodum  sin- 
gul»  res  vobis  acquirantur:  nam 
legatorum  jus,  quo  et  ipso  singulae 
res  vobis  acquiruntur,  item  fidei 
commissorum,  ubi  singulae  res  vo- 
bis relinquuntur  opportuniiis  inferi- 
ore  loco  referewus.    Videamus  ita- 


$  7.  The  observations  ahready 
made,  conceininej  the  acquisition  of 
things,  may  sujfice  for  the  present ; 
for  we  shall  treat  more  opportunely 
hereafter  concerning  the  rights  of 
legacies  and  trusts.  We  now  proceed 
to  shew,  how  things  may  be  acquir* 
e^p^  unmersitatem^  that  is,  wholly 
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que  nunc,  quibus  modis  per  univer- 
sitatem  res  vobis  acquirantur.  Si 
cui  ergd  haredes  facti  sitis,  sive  cu- 
jus  bonorum  possessionem  petieri- 
tis,  vel  si  quem  adrogaveritis,  vel 
si  cujus  bona,  libertatum  conser- 
vandarum  causa,  vobis  addicta  fue- 
rint,  ejus  res  omnes,  ad  vos  transe- 
unt.  Ac  prius  de  hareditatibus 
dispiciamus,  quarum  duplex  condi- 
tio est ;  nam  vel'ex  testamento,  vel 
ab  intestato,  ad  vos  pertinent.  .  Et 
prixis  est,  ut  de  his  dispiciamus,  quae 
ex  testamento  vobis  obveniunt ;  qu& 
in  re  necessarium  est,  initium  de  tes- 
tamentis  ordinandis  exponere. 


and  in  gross  by  one  single  acquisi- 
tion :  for  example ;  if  you  are  nomi- 
nated heir,  or  seek  possession  of  the 
goods  of  another,  or  arrogate  one  as 
your  son,  or  if  goods  are  adjudged 
to  you  for  preserving  the  liberty  of 
slaves ;  in  aU  these  cases,  the  entire 
inheritance  passes  to  you.  Let  us 
therefore  inquire  into  inheritances, 
which  are  twofold;  for  they  pro- 
ceed either  from  a  testacy,  or  an  in- 
testacy. And  first  of  those,  which 
come  by  testament ;  and  herein  it 
will  be  necessary  to  begin  by  ex- 
plaining the  manner  of  making  tes- 
taments. 


TITULUS    DECIMUS. 

DE  TESTAMENTIS  ORDINANDIS. 
D.  xviii.  T.  1.    C.  vi.  T.  23.     Nov.  66.  119. 

Etymologia. 

TESTAMENTUM  ex  eo  appel-        A  testament  is  so  called  from  tes- 
latur,  quod  testatio  mentis  sit.  toHo :  because  it  testifies  the  deter- 

mination of  the  mind. 


De  antiquis  modis 

$  I.  Sed,  ut  nihil  antiquitatis 
peniti!is  ignoretur,  sciendum  est, 
olim  quidem  duo  genera  testamen- 
tonmi  in  usu  fuisse ;  quorum  alte- 
ro  in  pace  et  otio  utebantur,  quod 
catalis  comdtiis  appellabant ;  altero, 
cum  in  prselium  exituri  essent,  quod 
procinctum  dicebatur.    Accessit  de- 


(estandi  civilibus. 

^  1.  But,  lest  ancient  usage  should 
be  forgotten,  it  is  necessary  to  ob- 
serve, that  formerly  there  were  two 
kinds  of  testaments ;  one  practiced 
in  times  of  peace,  and  named  calatis 
comitiis  ;  because  made  in  a  full  as- 
sembly of  the  people ;  and  the  other, 
when  the  people  were  going  forth 
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ind^  tertium  genus  testamentorum, 
quod  dicebatuT  per  ces  et  libram, 
scilicet  quod  per  emancipationem, 
id  est,  imaginariam  quandam  ven- 
ditionem  agebatur,  quinquetestibus 
et  libripende,  civibus  Romanus  pu- 
beribus,  praesentibus,  et  eo,  qui 
familise  emptor  dicebatur.  Sed  ilia 
quidem  priora  duo  genera  testamen- 
torum  ex  veteribus  temporibus  in 
desuetudinem  abierunt :  quod  verd 
per  ses  et  libram  fiebat,  licet  diutii^ 
permanserit,  attamen  partim  et  hoc 
in  usu  esse  desiit 


to  battle,  and  this  was  Hieprodno 
turn  tesiamentum.  A  third  species 
was  afterwards  added,  called  per  ces 
et  libram,  being  effected  by  emanci- 
pation ;  which  was  an  alienation, 
made  by  an  imaginary  sale  in  the 
presence  of  five  witnesses,  and  the 
libripens  or  balance-holder,  all  citi- 
zens of  Rome,  above  the  age  of 
fourteen :  and  also  in  the  presence 
of  him  who  was  called  the  emptor 
famiKcB,  or  purchaser.  The  two 
former  kinds  of  testaments,  have 
been  disused  for  many  ages:  and 
that,  which  was  made  per  ces  et  lir 
brum,  although  it  continued  loi^r 
in  practice,  hath  now  ceased  in 
part  to  be  observed. 


De  antiqua  testandi  ratione  praetoria* 


^  n.  Sed  prsddicta  quidem  no- 
mina  testamentorum,  ad  jus  civile 
referebantur :  post^a  verd  ex  edicto 
prsdtoris  forma  alia  faciendorum 
testamoitorum  introducta  est  Ju- 
re etenim  honorario,  nulla  mancipa- 
tio  desiderabatur,  sed  septem  testi- 
um  signa  sufficiebant :  cum  jure 
civili,  signa  testium  non  essent  ne- 
cessaria. 


§  2.  These  three  kinds  of  testa- 
ment originated  from  the  civil  law ; 
but  afterwards  another  kind  was 
introduced  by  the  honorary  or  prc^ 
torian  edict ;  whereby  the  signature 
of  seven  witnesses  was  decreed  suf- 
ficient to  estabUsh  a  will  without 
any  emancipation  or  imaginary  sal^ 
but  this  signature  of  witnesses,  was 
not  required  by  the  civil  law. 


De  conjunctione  juris  civilis  et  pnetorii. 


^  III.    Sed,  cum  paulatim,  tam 

ex  usu  hominum,  quam  ex  consti- 

tutionum  emendationibus,  ccBpitin 

unam  consonantiam  jus  civile  et 

prsBtorium  jungi,  constitutum  est, 

nt  uno  eodemque  tempore,  quod 

jus  civile  quodammodo  exigebat, 

septem  testtbus  adhibitis,  et  sub- 

scriptione  testium,  quod  ex  consti- 

tutionibus  inventum  est,  et  ex  edic- 

15 


$  3.  When  the  civil  and  prstorian 
laws  began  to  be  blended  partly  by 
usage,  and  partly  by  the  emenda- 
tion of  imperial  constitutions,  it  be* 
came  a  rule,  that  all  testaments 
should  be  made  at  one  and  the  same 
time  according  to  the  civillaw ;  that 
they  should  be  sealed  by  seven  wit- 
nesses according  to  the  prsBtorian 
law,  and  that  they  should  also  be 
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to  prsBftoris,  signacula  testamentis 
iinponer^itur :  ita  ut  hoc  jus  triper- 
tLtum  esse  videatur  :  et  testes  qtd- 
dem,  eoTumque  prsesentia,  uno  con- 
textu,  testam^iti  celebrandi  grati& 
k  jure  civili  descendant :  subscrip- 
li<mes  autem  testatoris  et  testium 
ex  sacranim  constitutionem  obser-* 
▼atione  adhibeantui :  signacula  au- 
tem et  testium  numeros  ex  edicto 
pnstons. 


subscribed  by  the  \ntnesses,  in  obe- 
dience to  the  constitutions.  Thus 
the  law  of  testaments  seems  to  be 
tripartite :  for  the  ciril  law  requires 
witnesses  to  make  a  settlement  va- 
lid, who  must  all  be  present  at  the 
same  time  without  interval :  the  sa- 
cred constitutions  ordain,  that  every 
testamentmust  be  subscribed  by  the 
testator  and  the  witnesses ;  and  the 
preetorian  edict  requires  sealing^ 
and  settles  the  number  of  witnesses. 


Solemnitas  addita  a  Justiniano. 


§  IV,  Sed  his  omnibus  k  nostr& 
constitutione  propter  testamento- 
Tum  sinceritatem,  ut  nulla  firaus  ad- 
hibeatur,  hoc  aditum  est,  ut,  per 
manus  testatoris  vel  testium,  no- 
men  hsBredis  exprimatur,  et  omnia 
secundjkm  illius  constitutionis  te- 
norem  procedant. 


$4.  To  all  these  solemnities,  we 
have  enacted  in  additional  security 
of  testaments,  and  for  the  prevention 
of  frauds  that  the  name  of  the  heir 
shall  be  expressed,  by  the  hand-wri- 
ting, either  of  the  testator,  or  of  the 
witnesses;  and  that  every  thing 
shall  be  done  in  ccmformity  to  the 
tenor  of  our  constitution. 


De  aniittlis,  quibus  testamenta  signantur. 


^  y.  Possunt  autem  omnes  tes- 
tes et  uno  annulo  signaie  testamen- 
tom;  (quid  einm  si  septem  annuli 
un&  sralpturi  fuerint  ?)  secundiim 
quod  Papiniano  visum  est.  Sed 
et  alieno  quoque  annulo,  licet  sig- 
naie testamentum. 


§5.  Every  witness  to  a  testa- 
ment, according  to  Papinian^  may 
use  the  same  signet :  for  otherwise, 
what  must  be  the  consequence,  if 
seven  seals  should  happen  all  to  bear 
the  same  device  ?  It  is  also  allowa- 
ble to  seal  with  the  signet  of  another. 


Qui  testes  esse  possunt. 

^  YL  Testes  autem  adhibori 
possunt  ii,  cum  quibus  testamenti 
fSeu^tioest  Sed  neque  muli^r,  ne- 
que  impubes,  neque  servus,  neque 
ftiriosufli  neque  mutus,  neque  sur- 
dus,  neque  is,  cui  bonis  interdic- 
tum  est,  neque  ii,  quos  leges  ju- 


§  6.  Those  persons  are  good  wit- 
nesses, who  can  legally  take  by  tes- 
tament :  but  no  woman  or  minor  un- 
derpuberty,  orslave;  no  person,  mad 
mute,  or  deaf;  no  interdicted  prodi- 
gal ;  nor  any  whom  the  laws,  have 
reprobated  and  rmdesei  intestable, 
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lis 


bent  improbos  intestabilesque  esse, 
possunt  in  numerum  testium  adhi- 
beri. 


can  be  admitted  a  witness  to  a  tes- 
tament. 


De  servo,  qui  liber  existimabatur. 
^  YII.  Sed,  cmn  aliquis  ex  tes-       $  7.  If  a  witness,  was  regarded 


tibns,  testamenti  quidem  faciendi 
tempore,  liber  existimabatur,  pos- 
tea  autem  servus  apparuit,  tarn  Di- 
vus  Adrianus  Catoni,  quam  postea 
Divi  Servems  et  Antoninus  rescrip- 
serunt,  subvenire  se  ex  su&  libera- 
litate  testamento  ut  sic  habeator 
firmnm,  ac  si,  ut  oportebat.  fieu^tum 
esset ;  cum,  eo  tempore,  quo  testa- 
mentum  signaretur,  omnium  con- 
sensu hie  testis  liberi  loco  fiierit, 
nee  quisquam  esset,  qui  status  ei 
qoiostioDem  moveret 


as  free  at  the  time  of  attesting,  but 
afterwards  appeared  to  have  been 
then  a  slave,  the  emperor  Adrian^ 
in  his  rescript  to  Caio^  and  after- 
wards the  emperors  Severus  and 
Antoninus  by  their  rescript  decreed, 
that  they  would  aid  such  a  defi^ct 
in  a  testament,  and  confirm  it  equal- 
ly as  if  the  witness,  at  the  time  of 
sealing,  was,  in  the  estimation  of 
all  men,  taken  to  be  a  free  person, 
no  one  having  made  a  question  of 
his  condition. 


De  pluribus  testibus  ex  eadem  dome. 


$  Tin.  Pater,  nee  non  is,  qui  in 
potestate  ejus  est :  item  duo  fratres, 
qui  in  ejusdem  patris  potestate  sunt, 
utique  testes  in  uno  testamento  fieri 
possunt :  quia  nihil  nocet,  ex  un& 
domo  phnres  testes  aheno  n^otio 
adhiberi. 


$  8.  A  father,  and  a  son  under 
his  power,  or  two  brothers,  under 
the  power  of  the  same  father,  may 
be  witnesses  to  atestamesU:  for  no* 
thing  prevents  several  persons  of  the 
same  £Bunily,  being  witnesses  to  tlia 
transaction  of  anotiier  person. 


De  his,  qui  sunt  in  familia  testatoris. 


$  DL  In  testibus  autem  non  de- 
bet esse  is,  qui  in  potestate  testar 
tons  est  Sed,  si  filiurfamilias  de 
castrensi  peculio  post  missionem 
faciat  testamentum,  nee  pater  ejus 
recte  adhibetur  testis,  nee  is,  qui  in 
potestate  ejusdem  patris  est  Re- 
probatum  est  enim  in  e&  re  domes- 
ticuaa  testimonium. 


$  9.  No  person  under  power  of 
the  testator  can  witness  the  testa- 
ment And  if  the  son  of  a  family 
devise  his  military  estate  after  his 
dismission  from  the  army,  neither 
his  father,  nor  any  one  under  power 
of  his  father,  can  be  a  witness  to  the 
will.  For,  in  this  ease,  the  law  dees 
not  allow  of  a  domestic  teetimoay. 
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De  hserede 


$  X.  Sed  neque  haeres  scriptus, 
neque  is,  qui  in  ejus  potestate  est, 
neque  pater  ejus,  qui  eum  habet  in 
potestate,  neque  fratres,  qui  in  ejus- 
dem  patris  potestate  sunt,  testes  ad- 
hiberi  possunt;  quia  hoc  totum  ne- 
gotiiun,  quod  agitur  testamenti  or- 
dinandi grati&,  creditur  hodie  inter 
testatoiem  et  hsredem  agi.  Licet 
autem  totum  jus  tale  conturbatum 
fuerat,  et  veteres  quidem  familise 
emptorem,  et  eos,  qui  per  potesta- 
tem  ei  conjuncti  fuerant,  k  testa- 
mentariis  testimoniis  repellebant; 
hseredi  autem,  et  iis,  qui  per  potes- 
tatem  ei  conjuncti  fuerant,  concede- 
bant  testimonia  in  testamentis  pr»- 
stare :  licet  ii,  qui  id  permittebant, 
hoc  jure  minimi  abuti,  eos  debere 
suadebant :  tamen  nos  eandem  ob- 
servationem  corrigentes,  et,  quod  ab 
illis  suasum  est,  in  legis  necessita- 
tern  transferentes,  ad  imitationem 
pristiili  familis  emptoris,  meritd  nee 
hssredi,  qui  imaginem  vetustissimi 
familise  emptoris  obtinet,  neque  aliis 
personis,  quae  ei,  (ut  dictum  est,) 
conjunctSB  sunt,  licentiam  concedi- 
mus  sibi  quodammodo  testimonia 
prsestare:  idedque  nee  ejusmodi 
veteres  constitutiones  nostro  codici 
inseri  permisimus. 


$  10.  No  heir  nominated  in  the 
will,  nor  any  person  in  subjection  to 
him;  nor  his  father,  under  whose 
power  he  is ;  nor  his  brothers  under 
power  of  the  same  father,  can  be  ad- 
mitted wimesses;  for  the  whole 
business  of  completing  a  testament, 
is  at  this  day  considered  as  trans- 
acted between  the  testator,  and  the 
real  heir.  But  formerly  there  was 
great  confusion;  for  although  the 
ancients  would  never  admit  the  tes- 
timony of  the  emptor  fanUUcB,  (no- 
minal purchaser)  or  the  supposed 
heir,  nor  of  any  one  allied  to  him  by 
subjection,  yet  they  admitted  that 
of  die  real  heir,  and  of  persons  con- 
nected with  him  by  subjection ;  and 
the  only  precaution  tdcen,  was,  to 
ezhort  those  persons  not  to  abuse 
their  privilege.  We  hav«  corrected 
this  practice ;  preventing  by  the  co- 
ercion of  law,  that,  which  the  an- 
cient lawyers  endeavoured  to  pre- 
vent by  persuasion  only :  for  we  ad- 
mit neither  the  real  heir,  who  repre- 
sents the  emptor  famUicB  of  the  an- 
cients, nor  any  person  allied  to  him 
as  a  witness,  to  the  testament,  by 
which  he  is  nominated.  It  is  for 
this  reason,  that  we  have  not  suffer- 
ed the  old  constitutions  to  be  insert- 
ed in  our  Code. 


De  legatariis  et  fideicommissariis,  et  his,  qui  sunt  in 

eorum  familia. 

$  XI.  Legatariis  autem  et  fidei-  $11.  But  we  refuse  not  the  tes- 

conmiissariis,  quia  non  juris  sue-  timony  of  legatees  and  trustees,  or 

cessores  sunt,  et  aliis  personis  eis  of  persons  allied  to  them,  because 

Gonjunctis,  testimonium  non  dene-  they  are  not  successors  by  law:  nay. 
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gamus :  imd  in  qu&dam  nostril  con- 
titutione  et  hoc  specialit^r  eis  con- 
cessimus;  et  multo  magis  iis,  qui 
in  eorum  pot^state  sunt,  vel  qui  eos 
habent  in  |x>testate,  hujusmodi  li- 
centiam  damns. 


by  our  constitution,  we  have  speci- 
ally granted  them  this  privilege; 
and  we  allow  this  still  more  readily 
to  persons  under  their  subjection, 
and  to  those,  to  whom  they  are  sub- 
ject. 


De  materia,  in  qua  testamenta  scribuntur. 

$  Xn.  Nihil  autem  interest,  tes-        ^  12.  It  is  immaterial,  whether  a 

tamentum  in  tabulis,  an  chartis,  testament  be  written  upon  a  tablet 

membranisve,  vel  in  alia  materia  of  wax,  upon  paper,  parchment,  or 

fiat  any  other  substance. 


De  pluribus 

$  Xm.  Sed  et  uniuu  testamen- 
tum  pluribus  codicibus  conficere 
quis  potest,  secundi!lm  obtinentem 
tamen  observationem  omnibus  fac- 
tis :  quod  interdum  etiam  necessa- 
rium  est;  veluti  si  quis  navigaturus 
et  secum  ferre  et  domi  relinquere 
judiciorum  suorum  contestationem 
velit:  vel  propter  alias  innumera- 
biles  causas,  qasd  humanis  necessi- 
tatibus  imminent 


codicibus. 

$  13.  Any  person  may  execute 
counter-parts  of  the  same  testament 
observing  the  prescribed  forms. 
This  is  sometimes  necessary;  as 
when  a  man  going  a  voyage,  is  de- 
sirous to  carry  his  will  with  him, 
and  to  leave  a  counter-part  at  home 
for  his  better  security.  Innumer- 
able other  reasons  for  doing  this 
may  arise,  according  to  the  various 
necessities  of  mankind. 


De  testamento 

$  XIY.  Sed  hiec  quidem  de  tes- 
tamentis,  quse  scriptis  conficiuntur, 
sufficiunt  Si  quis  autem  sine  scrip- 
tis voluerit  ordinare  jure  civiU  tes* 
tamentum,  septem  testibus  adhibi- 
tis,  et  SU&  voluntate  coram  eis  nun- 
cupate, sciat,  hoc  perfectissimum 
testamentum  jure  civili  firmumque 
constitutum. 


nuncupativo. 

$  14.  Thus  much  may  suffice 
concerning  written  testaments.  But 
if  a  man  wishes  to  dispose  of  his  ef- 
fects by  a  nuncupative  or  unwritten 
testament,  he  may  do  so,  if  in  the 
presence  of  seven  witnesses,  he  ver- 
bally declares  his  will;  and  this 
will  be  a  valid  testament  according 
to  the  civil  law. 
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TITULUS    UNDECIMUS 

DE  mUTAM  TESTAMENTa 


D.xxix.  T.  1.    C.  vi.  T.  21. 


In  militum  testamentis 

SUPRADICTA  diUgens  obser- 
yatio  in  ordinandis  testamentis  mi- 
litibus,  propter  nimiam  imperitiam 
eonim,  constitutiouibus  principali- 
bus  remissa  est.  Nam,  quamvis  ii 
neque  legitimum  numermn  testimn 
adhibuerint,  neque  aliam  testamen- 
torum  solemnitatem  observaverint, 
recti  nihilominus  testantur,  vide- 
licet cum  in  expeditionibus  occu- 
pati  sunt :  quod  meritd  nostra  con- 
stitutio  introduxit  Quoquo  enim 
modo  voluntas  ejus  suprema  inve- 
niatur,  sive  scripta,  sive  sine  scrip- 
tura,  valet  testamentum  ex  volun- 
tate  ejus.  Illis  autem  temporibus, 
per  quae,  citra  expeditionum  neces- 
sitatem,  in  aliis  locis,  vel  suis  sedi- 
bus,  degunt,  minimi  ad  vindican- 
dum  tale  privilegium  adjuvantur. 
Sed  testari  quidem,  etsi  filii-famiii- 
arum  sint,  propter  militiam  conce- 
duntur :  jure  tamen  communi,  e&- 
dem  observatione  et  in  eorum  tes- 
tamentis adhibenda,  quam  in  testa- 
mentis paganorum  proximi  expo* 
suimus. 


solemnitates  remissse*. 

The  before-mentioned  strict  ob- 
servance of  formalities,  in  the  con- 
struction of  testaments,  is  disp^ised 
with  by  the  imperial  constitutions, 
in  favour  of  all  military  persons,  on 
account  of  their  unskilfulness  in 
these  matters.  For,  although  they 
should  neither  call  the  legal  number 
of  witnesses,  nor  observe  any  other 
solemnity,  yet  they  may  make  a 
good  testament,  if  they  are  in  actual 
service.  This  was  introduced  by 
our  ordinance  with  good  reason ;  so 
that  in  whatever  manner  the  testa- 
ment of  a  military  person  is  con- 
ceived, whether  in  writing,  or  not, 
it  prevails  according  to  his  inten- 
tion :  but,  when  soldiers  are  not  up- 
on an  expedition,  and  live  in  their 
own  houses  or  elsewhere,  they  are 
by  no  means  intitled  to  claim  this 
privilege ;  but  a  soldier,  on  account 
of  his  professicHi  is  allowed  to  make 
a  testament,  although  he  is  the  son 
of  a  jEstmily :  observing  however,  ac- 
cording to  the  general  law,  all  the 
formalities,  which  are  required  of 
others  in  this  respect 


Rescriptum 

$  I.  Plani  de  testamentis  mili- 
tum Divus  Trajanus  CatiUo  Severo 
ita  rescripsit  Idprivikgium,  quod 
miUkmiibus  datum  eat,  ut  quoquo 
modo  facta  ab  his  teatamenta  rata 


Divi  Trajani. 

$  1.  The  emperor  Trajan  wrote, 
as  follows,  in  his  rescript  to  CatUius 
Severus  concerning  miUtary  testa- 
ments. The  prwiiege,  given  to 
military  persons,  that  their  testa- 
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sintj  ne  mtdUgi  debet  ^  ui  utique  prir 
U9  consiare  debeat^  tesUrnneiUumfao 
turn  esse:  quod  et  sine  seriptttra^  et 
a  nonjnilitarUibus  quoque,  fieri  fKh 
tesL  Si  ergo  miles  j  de  offus  bonis 
apud  te  qtUBriiur,  oofwooatis  (td  hoc 
AominibuSj  td  voluniatem  suam  ies^ 
tareiur^  ita  locutus  est,  ut  €leclararet 
quern  veOet  sSn  hceredem  esse,  et  cui 
Ubertttienhtribueret;  potest  viderisi^ 
ne  scripto  hoc  modo  esse,  testatus,  et 
vobmias  ejus  rata  habenda  est.  Ccs- 
ierum,  si  {utplerumque  sermonSms 
fieri  solet)  dixit  aScuij  ego  te  hseie- 
dem  hicid,  cmt,  bona  inaa  tibi  relin« 
quo,  non  oportet  hoc  pro  testasnento 
observari.  Nee  uUommmagis  inter- 
est, quam  ipsorum,  quibus  id  privi- 
legium  datum  est,  ejusmodi  exemp- 
lum  non  admittL  AHoqui  non  diffi- 
cutter  post  mortem  aUcufus  militis 
testes  existerent,  qui  affirmarent,  se 
aiudisse  dioenism  aSquem  relinquere 
seiona,cm  visum  sit:  et  per  hoc 
verajudkiasubverterentur. 


fnents,  in  whatever  manner  made, 
shall  be  valid,  must  be  thus  under  * 
stood;  it  ought  first  to  be  apparent 
that  a  testament  was  made  in  some 
manner ;  for  a  testament  may  be 
made  mtbout  writing,  by  persons 
not  military.  And  therefore,  if  it 
appear,  that  the  soldier,  concerning 
whose  goods  question  is  now  made 
before  you,  did,  in  the  presence  of 
witnesses,  pwrposdy  called,  declare 
what  person  should  be  his  heir,  and 
to  what  slaves  he  should  giv^  liber- 
ty, he  shall  be  reputed  to  have  made 
his  testament  tcithout  writing,  and 
his  will  shall  be  ratified.  But  if  it 
is  only  proved,  that  he  said  to  some 
one,  as  it  often  happens  hi  discourse, 
I  appoint  you  my  heir — or — ^I  leave 
you  all  my  estate,  such  wards  do 
not  amount  to  a  testament.  Nor  care 
any  persons  more  interested  than 
the  soldiery,  that  words  so  spoken 
should  not  amount  to  a  will;  other-^ 
unse,  witnesses  might  without  diffir 
culty  be  produced  after  the  death  of 
any  miUtary  man,  who  would  af- 
firm, that  they  had  heard  him  be^ 
queath  his  estate,  to  whomever  they 
please;  and  the  true  intentions 
might  be  defeated. 


De  sardo  et  muto. 

$  n.  Quinimo  et  mutus  et  sur-        ^  2.  A  soldier  though  mute  and 
dus  miles  testamentum  fsicere  po-    deaf^  may  yet  make  a  testament, 
test 


De  militibuB  et  Teteranis. 

$  nL  Sed  hacteniis  hoc  illis  k       ^3.  This  privilege  was  granted 


pnndpalibQB  constitationibuB  con- 
oeditiir,  quatentifl  militant  et  in  cas- 
tris  dogimt    Pott  miMontm  reitd 


by  the  imperial  oonstitutious  to  mi^ 
litary  men,  to  be  enjoyed  only  dur- 
ing aetnal  serrioe,  and  whfle  they 
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▼eterani,  vel  extra  castra  alii,  si  fiet- 
ciant  adhnc  militantes  testamen- 
tum,  communi  omnium  civimn  Ro- 
manorum  jure  id  facere  debent  Et 
quod  in  castris  fecerint  testamen- 
tum  non  communi  jure,  sed  quo- 
modo  Toluerint,  post  missionem  in- 
tra annum  tantCim  valebit  Quid 
erg6  si  intra  anmmi  quis  decesserit, 
conditio  autem  hseredi  adscripta 
post  annum  extiterit?  an  quasi  mi- 
litis  testamentum  valeat  ?  Et  placet 
valerQ  quasi  miltis. 


lived  in  tents.  For,  if  veterans  after 
dismission,  or  soldiers  out  of  camp, 
would  make  their  testaments,  they 
must  pursue  the  forms  required  of 
all  the  citizens  of  Rome.  And,  if  a 
testament  be  made  in  camp,  and  the 
solemnities  of  the  law  are  not  ad- 
hered to,  it  will  continue  vaUd  only 
for  one  year  after  dismission  from 
the  army.  Suppose  therefore,  a 
soldier  should  die  testate  within  a 
year  after  his  dismission,  and  the 
condition,  enjoined  upon  the  heir 
should  happen  after  the  year,  would 
his  testament  be  vaUd?  We  answer, 
it  would  prevail  as  a  miUtary  testa- 
ment 


De  facto  ante  militiam  testamento. 


$  IV.  Sed  et,  si  quis  ante  mihti- 
am  non  jure  fecit  testamentum,  et 
miles  factus,  et  in  expeditione  de- 
gens,  resignavit  illud,  et  quaedam 
adjecit  sive  detraxit,  vel  aliks  ma- 
nifesta  est  militis  voluntas,  hoc  va- 
lere  volentis,  dicendum  est,  valere 
hoc  testamentum,  quasi  ex  nov& 
miUtis  voluntate. 


^  4  If  a  man,  before  entering  in- 
to the  army,  should  make  his  testa- 
ment irregularly,  and  afterwards, 
upon  an  expedition,  open  it  for  the 
purpose  of  adding,  or  striking  out; 
or  if  he  should  otherwise  make 
his  intention  manifest,  that  this  tes- 
tament should  be  vaUd,  Jit  must  be 
pronounced  so,  by  virtue  of  this  re- 
pubUcation. 


De  milite  arrogate  vel  emancipato. 

^  y.  Denique,  et  si  in  arrogati-        $  5.  If  a  soldier  be  given  in  ar- 


onem  datus  fuerit  miles,  vel  fiUus- 
familias  emancipatus  est,  testamen- 
tum ejus  quasi  ex  nov&  miUtis  vo- 
luntate, valet:  nee  videtur  capitis 
diminutione  irritum  fieri. 


rogation,  or,  being  the  son  of  a  fa- 
mily, be  emancipated,  his  testament 
is  equally  valid,  as  if  he  had  re- 
published it  by  a  new  declaration : 
nor  is  it  invalidated  by  his  change 
of  state. 


De  pecalio  quasi  castrensi. 

$  TI.  Sciendum  tamen  est,  quod,  ^  6.  Be  it  known,  that,  since  the 
cum  ad  exemplum  castrensis  pecu-  ancient  laws,  as  well  as  the  later 
liiy  tarn  anteriores  leges,  quam  prin-    constitutions,  have,  in  imitation  of 
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cipales  constitutiones,  quibusdam 
quasi  castrensia  dederant  peculia, 
et  horum  quibusdam  pennissum 
fuerat  etiam  in  potestate  degenti- 
bus  testari,  nostra  constitutio,  id 
latins  extendens,  permiserit  onmi- 
bus  in  hujuscemodi  peculiis  testari 
quidem,  sed  jure  communi.  Cujus 
constitutionis  tenore  perspecto,  li- 
centia  est  nihil  eorum,  quae  ad  prse- 
fatum  jus  pertinent,  ignorare. 


the  military  estates,  given  to  some 
persons  quasi  military  estates,  and 
have  indulged  some  of  these  in  the 
liberty  of  making  testaments,  while 
they  were  under  power,  our  con- 
stitution still  extending  this  privi- 
lege, hath  permitted  all  persons,  who 
possess  these  estates,  to  make  their 
testaments,  but  according  to  the 
common  forms  of  law.  Whoever 
carefully  peruses  that  constitution, 
may  fully  inform  himself  of  all  that 
relates  to  the  before-mentioned  priv- 
ilege. 


•^  ■ 


TITULUS   DUODECIMUS. 

QUIBUS  NON  EST  PERMISSUM  FACERE  TESTAMEN- 

TUM. 

D.  xxviiiT.  1.    C.  vi.  T.  22. 


De  filio-familias. 


NON  tamen  omnibus  licet  facere 
testamentum:  statim  enim  ii,  qui 
alieno  juri  subjecti  sunt,  testamenti 
faciendi  jus  non  habent :  aded  qui- 
dem ut,  quamvis  parentes  eis  per- 
miserint,  nihilo  magis  jure  testari 
possint :  exceptis  iis,  quos  antea  en- 
umeravimus,  et  prsecipue  militibus, 
qui  in  potestate  parentum  sunt; 
quibus  de  eo,  quod  in  castris  acqui- 
siverunt,  permissum  est,  ex  consti- 
tutionibus  principum,  testamentum 
facere.  Quod  quidem  jus  ab  initio 
tantum  militantibus  datum  est,  tam 
ex  auctoritate  Divi  Augusti,  quam 
Nervie,  nee  non  optin^i  imperatoris 

16 


The  right  of  making  a  testament 
is  not  granted  to  all.  Persons  mider 
the  power  of  others,  have  not  this 
right:  so  that,  although  parents 
have  given  permission,  this  will  not 
enable  their  children  to  make  a 
valid  testament;  those  excepted 
whom  we  have  already  mentioned, 
and  principally  sons  of  families  en- 
gaged in  the  army,  who  by  our  con- 
stitutions may  bequeath  whatever 
they  have  acquired  by  military  ser- 
vice. This  permission  was  at  first 
granted  by  Augustus^  Nerva^  and 
that  excellent  prince  Trajan,  to  ac- 
tual soldiers  only ;  but  afterwards 
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Traajani :  postea  retd  sabacriptione 
"Dm  Hadriani  etiam  dimiasia  k  mi- 
litia, id  eat,  reterania,  oonceaaom 
eat  Itaque,  aiquidem  fecerint  de 
eaadrenai  peculio  teatamentum,  per- 
tiiiefait  hoe  ad  eum,  quern  httfedem 
leliquerunt :  ai  retd  inteatati  decea- 
ierint  niillia  liberia  rel  fratrilma 
aopeiatitibnay  ad  parentea  eoram, 
jure  communi  pertinebit  Ex  hoc 
intelllgere  poaaumua,  quod  in  caat- 
tia  acquiaierit  milea,  qui  in  potestate 
patris  eat,  neque  ipaum  patrem  ad- 
imere  posae,  neque  patris  creditorea 
id  yendere,  yel  alitor  inquietare,  ne- 
que patre  mortuo  cum  fratribus 
commune  esse;  sed  scilicet  propri- 
um  esse  ejus,  qui  id  in  castris  ae- 
quisierit:  quanquim  jure  civili 
omnium,  qui  in  potestate  parentum 
aunt,  peculia,  perind^  in  bonis  pa- 
lentum  computentur,  ac  servorum 
peculia  in  boms  dominorum  nume- 
lantur :  ezceptis  videlicet  iis,  quae 
ex.  sacris  constitutionibus,  et  prse- 
cipui  nostris,  propter  diversas  cau- 
sas  n(m  acquiruntur.  Prset^r  hos 
igituir,  qui  castrenae  peculium  rel 
quasi  caatrense  habent,  si  quis  alius 
jQius-fimiilias  testamentum  fecerit, 
Inutile  est;  lieet  au»  potestatis  &o- 
tua  deceaaetit* 


it  waa  extended  by  die  emperar 
Adrian  to  veterans,  that  is,  to  acd-* 
diers  who  had  received  their  dia* 
mission:  and  therefore,  if  the  aon  of 
a  family  bequeath  hia  castrensian 
or  military  eatate.  it  will  pass  to  hia 
instituted  heir :  but,  if  such  son  die 
intestate  without  childrm  or  bro* 
thers,  his  estate  will  then  paaa  of 
common  right  to  hia  iather,  (or 
other  paternal  aacendanta.)  We 
may  hence  infer,  that  whatever  a 
soldier,  although  under  power,  hath 
acquired  by  military  service,  can- 
not be  taken  from  him  even  by  hia 
father ;  whose  creditors  cannot  sell 
it,  or  otherwise  disturb 'the  son  in 
his  possession;  and  what  is  thus 
acquired  is  not  liable  to  be  shared 
in  commcMi  with  brothers,  upon  the 
demise  of  the  iather,  but  remains 
the  sole  property  of  him,  who  ac- 
quired it :  although  by  the  civil  law, 
the  peculia^  or  estates  of  those,  who 
are  under  power,  are  reckoned 
among  the  wealth  of  their  parents ; 
in  the  same  manner  as  ihepeculium 
of  a  slave  is  esteemed  the  property 
of  his  master.  But  those  estates 
must  be  excepted,  which  by  the  con- 
stitutions of  the  emperors,  and  chief- 
ly by  our  own,  are  prohibited  for 
divers  reasons  to  be  acquired  for 
paroits.  Upon  the  whole,  if  the 
son  of  a  family,  neither  possessed  of 
a  military  or  ^tiem-military  estate, 
make  a  testament,  it  will  not  be 
valid,  even  though  he  be  afterwards 
emancipated,  and  std  juris  before 
his  death. 
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De  impubere  et  furioso. 

^  L  Praterea  testamentum  &* 
cere  non  possani  impuberes ;  quia 
nullum  eorum  aninu  judicium  est 
Item  furiosi ;  quia  meute  car^it 
Nee  ad  rem  pertinet,  si  impubes 
postea  pubes,  aut  furiosus  postea 
compos  meutis  factus  fuerit,  et  de^- 
cesserit  Furiosi  aulem,  si  per  id 
tempus  fecerint  testamentum,  quo 
furor  eorum  intermissus  est,  jure 


testati  esse  videntur ;  cert^  eo^ 
quod  ante  furorem  fecerini,  testa- 
mento  valente,  nam  neque  testa- 
mentum  rect^  fisu^tum  neque  ullum 
aliud  negotium  rectfe  gestum^  pos- 
ted fiuor  intenreniens  perimit 


^  1.  A  person  .witjbin  the  dLgfi  of 
puberty,  eaimot  make  a  good  tesinr 
meat;  because  be  is nkotmppoeed  to 
possess  tbe  requisite  judgment  of 
mind ;  so  of  a  madman,  uftasmuoh 
as  he  is  deprived  of  his  senses.  Nor 
is  it  material  though  the  minor  ar- 
rive at  puberty  before  his  death ;  or 
the  madman  regaiahis  senses,  and 
then  die.  But,  if  he  make  his  wiU 
during  a  lucid  interval,  he  is  a  le^ 
gal  testator  ;  for  it  is  certain  that  9. 
testament  which  a  man  hath  made 
before  he  was  seized  with  madness, 
is  good :  fi)r  a  subsequentfit  of  fren- 
zy can  neither  invalidate  a  regular 
testament  or  any  other  regular 
transaction. 


De  prodigo. 

^  II.    Item  piodiguSi  eui  bono-        f  2.    A  prodigal  oiao,  wl^  is  mr 

terdicted  from  die  management;  ff( 
his  own  affairs,  cannot  make  a  tes- 
tament :  but  if  it  were  made  before 
such  interdiction,  it  is  valid. 


rum  suorum  administratio  inter«- 
dicta  est,  testamentum  facere  non 
potest :  sed  id,  quod  ant^  fecerit, 
quam  interdictio  bonorum  suorum 
ei  fiat,  ratum  est 


De  Burdo 

§  m.  Item  surdus  et  mutus  non 
semper  testamentum  facere  pos- 
Isunt  Utique  autem  de  eo  surdo 
loquimur,  qui  omnind  non  exaudit, 
non  qui  tard^  exaudit.  Nam  et 
mutus  is  intelligitur,  qui  eloqui  ni- 
hil potest,  non  qui  tarde  loquitur. 
8mgh  enim  etiam,  literati  homines 
variis  easibus  et  audiendiet  loquen* 
di  faeultatem  amittunt  Und^  nos^ 
tra  eenstitutio  etiam  his  subvenit, 
tit,  ceitiscaribue  et  modfai,  seeim- 


et  muto. 

$  3.  A  man  deaf  and  dumb  is  not 
always  capable  of  making  a  testa- 
ment :  but  this  must  be  understood 
of  one,  who  is  so  deaf  as  to  be  un- 
able to  hear  at  all,  and  not  of  a  mere 
thickness  of  b.ei^ring :  and  of  that 
dumbness  which  prevents  all  utter- 
cmee,  and  notof  amere  difficulty  of 
speeeh:  for  it  often  happens, 'Hisft 
mm  of  leaming  lose  <he  faeuJty  c€ 
hearing  and  spesdUng  by  variOQii 
mi^rtimes;  ttienfere  owr  eosMl^ 


124 


UB.  n.    TIT.  XIIL 


dion  nonnaiii  ejus  posrint  testari, 
aliaque  facere,  qu»  eis  permissa 
sunt  Sed,  si  quiB  post  testamen- 
turn  factum,  advers&  valetudine  aut 
quolibit  alio  casu  mutus  aut  suidus 
esse  ccBperit,  ratum  nihilominits 
manet  ejus  testamentuiiL  . 


tution  comes  in  aid  of  all  such  per- 
sons, and  penxiits  them,  in  certain 
cases  to  make  testaments,  and  do 
many  other  acts,  observing  the  rules 
therein  laid  down.  But,  if  any  man 
after  making  his  testament,  become 
deaf  or  mute  by  reason  of  ill  health 
or  any  other  accident,  his  testament 
will  remain  good  notwithstanding. 


De  C6DCO. 


'  $  lY.  Cscus  autem  non  potest 
facere  testamentum,  nisi  per  obser- 
Tationem,  quam  lex  Divi  Justini 
patris  nostri  introduxit 

De  eo,  qui  est 

$  y.  Ejus,  qui  apud  hostes  est, 
testamentum,  quod  ibi  fecit,  non 
valet,  quamvis  redierit :  sed  quod, 
dmn  in  civitate  fuerat,  fecit,  sive 
redierit,  valet,  jure  postliminii;  siv& 
illic  decesserity  valet  ex  lege  Cor- 
nelia. 


$  4  A  blind  man  cannot  make  a 
will  unless  observing  the  rules 
which  the  law  of  the  emperor  Justin 
our  fetther,  has  introduced. 

apud  hostes. 

$  6.  The  testament  of  a  captive 
is  not  vaUd,  if  made  during  his  cap- 
tivity;  even  although  he  Uve  to  re- 
turn. But  if  made  while  in  the  city, 
it  is  good ;  either  by  the  jus  posOir 
fniniiy  if  the  prisoner  return :  or 
by  the  law  CameUa^  if  he  die  cap- 
tive. 


i«^ 


TITULUS  DECIMUS-TERTIUS. 

DE  EXIMSREDATIONE  LIBERORUM. 
D.  xxviii.  T.  2.    C.  vi.  T.  28,  29.    Nov.  115. 

Jus  yetus  de  liberis  in  potestate. 


NON  tamen,  ut  omnind  valeat 
testamentum,  sufficit  haec  observa- 
tio  quam  supra  exposuimus :  sed, 
qui  fiUum  in  potestate  habet,  cu- 
raie  debet,  ut  eum  hnredem  insti- 


The  solemnities  of  law,  before  ex- 
plained,  are  not  alone  sufficient  to 
make  a  testament  valid.  For  he 
who  has  a  son  under  his  power, 
should  take  care  either  to  institute 
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tuat,  Tel  exhsBiedem  eum  nomina- 
tim  faciat  Alioqui,  si  eum  silen- 
tio  prseterierit,  inutilit^r  testabitui : 
ade6  quidem  ut,  si  vivo  patre  filius 
mortuus  sit,  nemo  hs&res  ex  eo  tes- 
tamento  ezistere  possit :  quia  scili- 
cet ab  initio  non  constiterit  testa- 
mentum.  Sed  non  ita  de  filiabus, 
et  aliis  per  viiilem  sexum  descen- 
dentibus  liberis  utriusque  sexus, 
antiquitati  fiierat  obserratum:  sed, 
si  non  fuerant  scripti  hseredes  schp- 
tsDve,  vel  exhieredati  exhseredats&ve 
testamentum  quidem  non  infirma- 
batur,  jus  tamen  accrescendi  eis  ad 
certam  portionem  prsestabatur.  Sed 
nee  nominatim  eas  personas  exhae- 
redare  parentibus  necesse  erat,  sed 
licebat  inter  cateros  hoc  facere. 
Nominatim  autem  quis  exhaeredari 
videtur,  siv^  ita  exhseredetur,  7Y- 
iius  JUius  meus  exhoares  esto,  sive 
ita  JUius  meus  exhoares  estOj  non 
adjecto  proprio  nomine  :  scilicet,  si 
alius  filius  non  extet 


him  his  heir,  or  to  disinherit  him 
byname:  for  if  he  pass  over  his  son 
in  silence,  the  testament  will  have 
no  effect  And  even  if  the  son  die 
living  the  fiither,  yet  no  one  can 
take  upon  himself  the  heirship  by 
virtue  of  such  a  testament,  inasmuch 
as  it  was  null  firom  the  beginning. 
But  the  ancients  did  not  observe  this 
rule  in  regard  to  daughters  and 
grand-children  of  either  sex,  though 
descended  from  the  male  line ;  for 
although  these  were  neither  institut- 
ed heirs,  or  disinherited,  yet  the  tes- 
tament was  not  invaUdated;  be- 
cause a  right  of  accretion  intitled 
them  to  a  certain  portion  of  the  in- 
heritance: parents  were  therefore 
not  necessitated  to  disinherit  these 
children  nominally,  but  might  do  it 
inter  ccBteros.  A  child  is  nominally 
disinherited,  if  the  words  of  the  will 
are  let  THHus  my  son  be  disinherit- 
ed; or  even  thus;  let  my  son  be  dis- 
inherited^ without  the  addition  of 
a  proper  name,  provided  the  testa-^ 
tor  had  no  other  son  living. 


De  posthumiB. 


$  I.  Postfaumi  quoque  liberi  vel 
hadredes  instituti  debent  vel  exhse- 
redari :  et  in  eo  par  omnium  con- 
ditio est ;  quod  et  filio  posthumo, 
et  quolibet  ex  cseteris  liberis,  sive 
feminini  sexus  sive  masculini  pr8&- 
terito,  valet  quidem  testamentum, 
sed  postea,  agnatione  posthumi  sive 
posthumse,  rumpitur,  et  e&  ratione 
totum  infirmatur.  Idedque,  si  mu- 
lier,  ex  qui  posthumous  aut  posthu- 
ma  sperabatur,  abortum  fecerit, 
nihil  impedimento  est  scriptis  h8B-^ 


$  1.  Also  posthumous  children 
should  either  be  instituted  heirs,  or 
disinherited :  and  in  this  the  condi- 
tion of  all  children  is  equal :  but,  if 
a  posthumous  son,  or  any  posthu- 
mous descendant  in  the  right  line, 
male  or  female,  be  pretermitted,  the 
testament  will  nevertheless  be  valid 
at  the  time  of  making  it;  but,bythe 
subsequent  birth  of  a  child  of  either 
sex,  it  will  be  annulled.  Andthere- 
foie,  if  a  woman  from  whoma  pos- 
thumous child  is  expected^  should 
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ledibUB  ad  linrdditatem  adetmydam. 
Sed  foBminini  quidem  sexiis  personam 
vel  nominatim  vel  inter  cseteros  ex« 
hflsiedari  solebant :  diim  tam^  ai 
later  cacteros  exhsredarentur,  ali- 
quid  eis  legaretur,  n^  yidereatur 
praeterito  esse  per  oblivionem.  Mas- 
culos  verd  posthumos,  id  est,  Alios 
et  deinceps,  placuit  non  alitor  recti 
exhseredari,  nisi  nominatim  exlu»» 
redarentur,  hoc  scilicet  modo,  qui- 
cunqtse  nUhi  fiUus  genUus  fueril, 
exhatres  esta. 


miscarry  nothing  can  prevent  the 
written  heirs  from  entering  upon 
the  inheritance.  But  posthumous 
females  may  beeither  nondnally  dis- 
inherited, or  mier  cotteras  by  a  g^i- 
eral  clause  :  3ret,  if  disinherited  inr 
ter  coHeroSy  something  must  be  left 
them  to  show  they  were  not<Nnitted 
through  forgetfulnesB.  But  male 
posthumous  children,  i.  «.  sons,  and 
their  descendants  in  the  direct  line, 
cannot  be  disinherited  otherwise, 
than  nominally  in  this  foim;  wha^ 
ever  Ban  is  hereafter  bom  to  fiM,  / 
disinherit  him. 


De  quasi 

^  11.  Posthumorum  autem  loco 
sunt  et  hi,  qui  in  suihaeredis  locum 
succedendo,  quasi  agnascendo^&wat 
parentibus  sui  hadredes  :  ut  ecci,  si 
quia  filium,  et  ex  eo  nepotem  nep- 
temve  in  potestate  habeat,  quia  fi- 
lius  gradu  pnecedit,  is  solus  jura 
suihaoredis  habet;  quamvisnepos 
quoque  et  neptis  ex  eo  in  eadem  po- 
testate sint.  Sed,  si  filius  ejus  vivo 
eo  moriatur,  aut  qufilibet  aM  rati-* 
one  exeat  de  potestase  ejus  incipit 
nepos  neptisve  in  ejus  locum  suoce- 
deie,  et  eo  modo  jura  suorum  haeie- 
dum  quasi  agnatione  nanciscitur. 
Ne  ergd  eo  modo  rumpatur  ejus 
testamentnm  aiciiit  ipsum  fUium  vel 
hanedem  institutere  vel  nominatim 
ezhseredaxe  debet,  nenon  jure  faciat 
lestameutum ;  ita  et  nepot^n  nep- 
temve  ex  filio  necesse  est  ei  vel  hsd- 
redem  institaefe  vel  exhaeredare  ; 
ne  forti  eo  vivo,  filio  mortuo,  sue- 
oedeodo  in  locum  ejus  nepos,  nep- 
tisfid)  quanagDasoeDdb,rampatles- 


posthumis. 

$2.  Those  are  leckoned  in  the 
place  of  postfiumous  children,  who, 
succeeding  in  the  stead  of  proper 
heirs,  become  by  agnaiionj  oxquasi' 
birth,  proper  heirs  to  theii'  parents: 
thus,  if  TitUis  have  a  son  under  his 
power,  and  by  him  a  grand-son,  or 
grand-daughter,  then  would  the  son 
because  he  is  first  in  degree,  have  the 
sole  right  of  a  proper  heir,  although 
the  grand-son,  or  grand-daughter  by 
that  son,  is  under  the  same  parental 
power.  But,  if  the  son  of  Tiiius 
should  die  in  his  father's  lifetime,  or 
should  by  any  other  means  cease  to 
be  under  his  father's  power,  the 
grand-son  or  grand-daughter  would 
succeed  in  hisplaee;  and  would  thus 
by  what  may  be  cedled  a  quasi  birth 
obtain  the  right  of  a  proper  heir. 
Therefore,  as  it  behoves  a  testates 
for  his  own  security,  eitiier  to  insti* 
tnte  or  disinherit  Ms  son,  lest  his 
testament  shoukl  be  annulled,  so  il 
iaequallf  necessary  ferliim  eiiber  to 
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tunentuuL  Idqoe  lege  Julia  Yel- 
leia  pioiasam  est:  in  qui,  similis 
exhsBiedatioms  modus  ad  sinulitu- 
posthumorum  demoostratur. 


institute  or  disinherit  his  grand-son 
or  grand-daughter  by  that  son,  lest, 
if  his  son  should  die  in  his  (the  tes« 
tator's)  life-time,  his  grandnson  or 
grandnlaughter,  succeeding  to  the 
place  of  his  son,  should  make  void 
his  testament  by  quasi  agnati<«. 
This  has  been  introduced  by  the 
law  Julia  Vdleia^  in  nirhich  is  set 
forth  a  form  of  disinheriting  quasi^ 
posthumous,  like  that  of  posthu- 
mous children. 


De  emancipatis. 


$  m.  Emancipatos  liberos  jure 
civili  neque  hseredes  instituere,  ne- 
que  ezhseredaie,  necesse  est :  quia 
non  sunt  sui  hsBredes.  Sed  prsetor 
omnes,  tarn  foBminini  sezus  quam 
masculini,  si  hseredes  non  institu- 
antur,  ezheeredari  jubet;  virihs 
sexus  nominatim,  fisminini  vero  in- 
ter caeteros :  quia,  si  neque  hseredes 
instituti  fiierunt,  neque  ita  (ut  dix- 
imus)  exhseredati,  promittit  eis 
preetOT  contra  tabulas  testamenti, 
bonorum  possessionem. 


§  3.  The  cwil  law  does  not  make 
it  necessary,  either  to  institute  em- 
ancipated children  heirs,  or  to  dis- 
inherit them  in  a  testament;  inas- 
much as  they  are  not  sui  hcareies^ 
i.  e.  proper  heirs.  But  the  prator 
ordains,  that  all  children  male  or 
female,  if  they  be  not  instituted 
heirs,  shall  be  disinherited;  the 
males  n<»ninally;  the  females  inter 
ctBieras :  for,  if  children  have  neith- 
er been  insituted  heirs,  nor  properly 
disinherited  in  manner  before  men- 
tioned, the  praetor  gives  them  pos- 
session of  the  goods,  contrary  to  the 
testament. 


De  adoptivis. 


$  rf.  Adoptivi  fiberi,  quamdiili 
sunt  in  potestate  patris  adoptivi, 
ejnsdem  juris  habentur,  cujus  sunt 
justis  nuptiis  queesiti :  itaque  hsere- 
des  instituendi  vel  exhseredandi 
sunt,  secundikm  ea,  qun  de  natura- 
libns  exposuimus.  Emancipati  ve- 
rd  k  patre  adoptive,  neque  jure  ci- 
vjli,  neque  eo  jure,  quod  ad  edic- 
tom  proetcfris  attinet,  inter  liberos 
connumerantur.    Quft  raticme  aoci- 


§  4.  Adopted  children,  while 
der  the  power  of  their  adoptive  An- 
ther, are  mti)led  to  the  rights  of 
children  born  in  lawful  matrimony : 
and  therefore  they  must  either  be 
instituted  heirs,  or  disinherited,  ac- 
cording to  the  rules  laid  down  re- 
specting natural  (legitimate)  child- 
ren. But  neither  by  the  civil  law, 
or  by  pr»torian  equity,  are  children 
emancipated  by  an  adoptive  fkihet^ 
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dit,  ut  ex  diverso,  quod  ad  natura- 
lem  parentem  attinet,  quamdii!l  qui- 
dem  sunt  in  adoptive  famili&,  extra- 
neorum  numeio  habeantur,  ut  eos 
neque  hseredes  instituere,  neque  ex- 
heeredare,  necesse  sit:  cum  ver6 
emancipati  fuerint  ab  adoptivo  pa- 
tre,  tunc  incipiant  in  ek  caus&  essC) 
in  qu&  fiituri  essent,  si  k  natural! 
patre  emancipati  fiiissent 


numbered  among  his  natural  or 
legitimate  children,  so  as  to  partake 
of  their  rights :  hence  adopted  chil- 
dren, while  in  adoption,  are  reputed 
strangers  to  their  natural  parents, 
who  need  not  institute  them  heirs, 
or  disinherit  them :  but,  when  em- 
ancipated by  their  adoptive  father, 
they  are  in  the  same  state,  in  which 
they  would  have  been,  if  emanci- 
pated by  their  natural  father. 


Jus  novum. 


§  y.  Sed  hsec  quidem  [vetustas 
introducebat  Nostra  vero  consti- 
tutio,  inter  masculos  et  fceminas  in 
hoc  jure  nihil  interesse  existimans, 
quia  utraque  persona  in  hominum 
procreatione  simili  naturae  officio 
fungitur,  et  lege  antiqu&  duodecim 
tabularum  omnes  similiter  ad  suc- 
cessionem  ab  intestato  vocabantur, 
quod  et  prsetores  postea  secuti  esse 
videntur,  ide6  simplex  ac  simile 
jus,  et  in  filiis  et  in  filiabus  et  in  ce- 
teris descendentibus  per  virilem 
sexum  personis,  non  aoliuai  jam  na- 
tis,  sed  etiam  posthumis,  introdux- 
it ;  ut  onmes,  si v^  sui  siv^  emanci- 
pati sint,  vel  haeredes  instituantur, 
vel  nominatim  exhseredentur :  et 
eundem  habeant  effectum  circa  tes- 
tamenta  parentum  surorum  infirm- 
anda,  et  hsereditatem  auferendam, 
quem  filii  sui  vel  emancipati  ha- 
bent,  siv&  jam  nati  sint,  siv^,  adhuc 
in  utero  constituti,  postea  nati  sint 
Circa  adoptivos  autem  fiUos  certam 
induximus  divisionem,  quae  in  nos- 
tra constitutione,  quam  super  adop- 
tivis  tulimus,  continetur. 


§  5.  These  were  the  rules  of  old 
times.  But  we  (not  thinking,  that 
any  distinction  can  reasonably  be 
made  between  the  two  sexes,  inas- 
much as  they  equally  contribute  to 
the  procreation  of  the  species,  and 
because,  by  the  ancient  law  of  the 
twelve  tables,  all  children,  were 
equally  called  to  the  succession  ab 
intestato,  which  law  the  praetors 
seem  afterwards  to  have  followed) 
have  by  our  constitution  introduced 
the  same  law  both  as  to  sons  and 
daughters,  and  also  to  all  other  des- 
cendants in  the  male  line,  whether 
in  being,  or  posthumous :  so  that  all 
children  whether  ihey  are  proper 
heirs  or  emancipated,  must  either  be 
instituted  heirs  or  disinheirted  by 
name :  and  they  possess  the  same 
influence  as  to  avoiding  the  testa- 
ment of  the  parent,  a^d  destroying 
the  heirship,  as  the  legitimate  or  e- 
mancipated  children  have,  whether 
appointed  as  Uving  or  as  posthu- 
mous children.  In  respect  of  adopt- 
ed children,  we  have  introduced 
certain  regulations,  which  are  con- 
tainad  in  our  constitution  of  adop- 
tions. 
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De  testamento  militiB. 


§  TI.  Sed,  si  in  expeditione  oc- 
cupatus  miles  testamentum  faciat, 
et  liberos  suos  jam  natos  vel  post- 
hmnos  nominatim  non  exhsBredav^- 
rit,  sed  silentio  pneteherit,  non  igno- 
rans,  an  habeat  liberos,  silentum 
ejus  pro  ezhaeredatione  nominatim 
jfacta  yalere,  constitutionibus  pnnci- 
pum  cautum  est 


$  6.  If  a  soldier  in  actnal  service 
make  his  testament,  and  neither  dis- 
inherit his  children  already  bom,  or 
his  posthumous  children  by  name, 
but  pass  them  over  in  silence,  al- 
though it  be  known  to  him,  that  he 
has  such  children,  it  is  provided  by 
the  constitutions  of  the  emperors, 
that  such  silence  shall  be  equal  to 
a  nonimal  disinherison. 


De  testamento  matriB,  aut  avi  matemi. 


§  YTL  Mater  vel  avus  matemus 
necesse  non  habent  Uberos  suos  aut 
hseredes  instituere,  aut  exhseredare, 
sed  possunt  eos  silentio  omittere: 
nam  silentium  matris  aut  avi  ma- 
temi, et  cseterorum  per  matrem  as- 
cendentum,  tantum  facit,  quantum 
exhflsredatio  patris.  N^que  enim 
matri'  filium  filiamve,  neque  avo 
matemo  nepot^n  neptemve  ex  fili&, 
si  eum  eamvehssredem  non  institu- 
aty  exheredare  necesse  est,  siv&  de 
jure  civili  qus&ramus,  siv&  de  edicto 
prstoris,  quo  prstor  prsteritis  Ube- 
ris  contra  tabulas  bonorum  posses- 
sionem promittit :  sed  aUud  eis  ad- 
miniculum  s^rvatur,  quod  pauld 
post  vobis  manifestum  fiet 


$  7.  Neither  a  mother,  nor  a 
grandfather  on  the  mother's  side, 
need  expressly  institute  their  child- 
ren heirs,  or  disinherit  them,  but 
may  pass  them  by  in  silence;  for 
the  silence  of  a  mother,  a  maternal 
grand&ther,  and  of  all  other  ascen- 
dants on  the  mother's  side,  is  equi- 
valent to  an  actual  disinherison  by 
a  fitther.  For  a  mother  is  not  ob- 
liged to  disinherit  her  children,  if 
she  does  not  think  proper  to  insti- 
tute them  her  heirs:  neither  is  a 
maternal  grandfather  under  a  ne- 
cessity of  instituting  or  of  disin- 
heriting his  grandson  or  grand- 
daughter by  a  dau^ter ;  inasmuch 
as  this  is  not  required  either  by  the 
civil  law,  or  the  edict  of  the  prtstor, 
which  gives  possession  of  goods 
contrary  to  the  testament,  to  those 
children,  who  have  been  passed 
over  in  silence.  But  children,  in 
this  case,  are  not  without  remedy 
against  Ihe  testament  of  their  mo- 
ther or  maternal  grandfatheri  which 
shall  be  shewn  biateoStet. 
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TITULUS   DECIMUS-QUARTUS. 

DE  HiEREDIBUS  INSTITUENDIS. 


D.  xxviii.  T.  6.    C.  vi.  T.  24. 


Qui  possunt  haeredes  institui. 


H/RREDES  institueie  permis- 
supi  est  tarn  liberos  homines  qiiam 
servos ;  et  tarn  proprios,  quam  alie- 
nos.  Proprios  autem  olim  quidem 
secundum  plurium  sententias  non 
aliter,  quam  cum  libertate,  reclA 
instituere  licebat:  hodie  verd  eti- 
am  sin^  libertate  ex  nostra  constitu- 
tione  eos  haeredes  instituere  permis- 
8mn  est  Quod  non  per  innovation 
nem  induximus,  sed  quoniain  sequi- 
Usierat,  et  Atilicino  placuisse,  Pau- 
lus  suis  libris,  quos  tarn  ad  Masuri* 
urn  Sabinum  quam  ad  Plautium 
f9cripsit,  refert  Proprius  autem 
servus  etiam  is  intelligitur,  in  qup 
nudam  proprietatem  testator  habet, 
alio  usumfructum  habente.  Est 
tamen  casus,  in  quo  nee  cum  liber- 
tate utilit^r  servus  &  domin&  heeres 
instituitur,  ut  constitutione  Divo* 
rum  Severi  et  Antonini  cavetur,  cu- 
jus  verba  hsec  sunt  Servum,  advJr 
Urio  tnactdaitim^  non  jure  testor 
fnento  tnanttmissum  ante  sentenii- 
umab  ea  rmdiere  viderij  qti4B  rea 
fuerat  ejtisdem  crmdnis  postulata^ 
rationis  est  Quare  seqtdtuTj  ut,  in 
mmdem  a  domma  coHata,  hcBredis 


A  man  may  appoint  slaves,  as 
well  as  freemen,  to  be  his  heirs  by- 
testament  ;  and  may  nominate  the 
slaves  of  another  as  well  as  his 
own :  yet,  according  to  the  opinion 
of  many,  no  master  could  formerly 
make  his  own  slaves  his  heirs,  with- 
out  fireeing  them :  but,  at  present, 
by  our  constitution,  masters  may  do 
this:  which  we  have  introduced, 
not  for  the  sake  of  innovation,  but 
because  it  seemed  most  just ;  and 
because  PatduSy  in  his  comment- 
aries upon  Sabinus  and  PlatUiuSj 
affirms,  that  this  was  also  the  opi- 
nion of  AtUicinus.  We  call  a  slave 
proprius  senms,  if  the  testator  had 
only  a  naked  property  in  him,  the 
usufruct  being  in  another.  But,  in 
a  constitution  of  the  emperors  Se- 
verus  and  AnionmuSy  there  is  a  case, 
in  which  a  slave  was  not  permitted 
to  be  instituted  heir  by  his  owner, 
although  his  liberty  was  expressly 
given  to  him.    The  words  are 


It  is  consonant  to  right  reason^  thcU 
no  slave,  accused  of  adultery  with 
his  mistress,  shall  be  allowed,  hefcre 
a  sentence  of  acquUal,  to  be  made 
insiituHo  vmdius  momenti  habeaiur.  free  by  that  mistress,  who  is  aUeged 
Alienus  servus  etiam  is  intelligitiur^    to  be  a  partner  in  the  crime.    Hence 


in  quo  usum&uctum  testator  habet 


if  a  mistress  institute  such  a  slave 
to  be  her  heir,  it  is  of  no  avail. 
Alienus  senms  is  one  of  whom  the 
testator  had  only  the  usufruct 
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Si  servus  ha&res  institatis  in  eadem  causa  manserit,  vel  non. 

$  I.  SeiTUS  autem  i  domino  suo 
haeres  institutus,  siquidem  in  eddem 
causft  manserit,  fit  ex  testamento 


liber,  hseresque  eji  necessarius.  Si 
vero  k  vivo  testatore  manumissus 
fuerit,  suo  arbitrio  adire  haeredita- 
tem  potest ;  quia  noh  fit  haeres  ne- 
cessarius,  cum  utrumque  ex  domi- 
ni  testamento  non  consequatur. 
Quod  si  alienatus  fuerit,  jussu  novi 
domini  adire  hsereditatem  debet, 
et  e&  ratione  per  eum  dominus  fit 
haeres:  nam  ipse  alienatus  neque 
liber,  neque  haeres  esse  potest ; 
etiamsi  cum  libertate  haeres  insti- 
tutus ftierit:  destitisse  enim  k  liber- 
tatis  datione  videtur  dominus,  qui 
eum  alienavit.  Alienus  quoque  ser- 
Yuis  haeres  institutus,  si  in  e&dem 
causa  duraverit,  jussu  ejus  domini 
adire  haereditatem  debet.  Si  verd 
alienatus  fuerit  ab  eo,  aut  vivo  tes- 
tatore, aut  post  mosiem  ejus,  ante- 
quam  adeat,  debet  jussu  novi  domi- 
ni adire.  At,  si  manumissus  est 
vivo  testatore,  vel  mortuo,  ante- 
quam  adeat,  suo  arbitrio  adire  po- 
test haereditatem. 


^1.    A  slave  instituted  by  his 
master,  remaining  in  slavery  be-» 
comes  free  at  the  death  of  his  master 
by  virtue  of  the  testament,  and  his 
necessary  heir.    But  if  he  be  manu- 
mitted in  the  Ufetime  of  his  master^ 
he  may  accept  or  refuse  the  inheri- 
tance ;  for  he  does  not  become  a  ne- 
cessary heir,  since  he  does  not  ob- 
tain both  his  hberty  and  the  inheri- 
tance by  virtue  of  the  testament. 
But,  if  he  should  be  aliened,  he  can- 
not enter  upon  the  inheritance  un- 
less at  the  command  of  his  new 
master,  who  though  his  slave  may 
become  the  heir  of  the  testator.  For 
a  slave  aliened  cannot  obtain  his  lib- 
erty, or  take  an  inheritance  to  his 
own  use,  by  virtue  of  the  treatment 
of  the  master,  who  transferred  him, 
although  his  fireedom  was  expressly 
given  by  such  testament;  because 
a  master  who  has  aliened  his  slave, 
seems  to  have  renounced  the  inten- 
tion of  enfranchising  him.    And| 
when  the  slave  of  another  is  appoint- 
ed heir,  but  remains  in  slavery,  he 
cannot  take  the  inheritance,  but  by 
his  master's  order :  and,  i/&e  slave 
be  aliened  in  the  lifetime  of  the  tes- 
tator, or  even  after  his  death,  before 
he  has  actually  taken  the  inheritance 
he  must  accept  or  refuse  it,  at  the 
command  of  his  new  master.    But, 
if  the  slave  be  infiranchised,  living 
the  testator,  or  after  his  death,  be- 
fore he  has  acc^ted  the  heirship,  he 
may  enter  upon  the  inheritance  or 
not,  at  his  own  option. 
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De  senro  de  heereditario. 


$  n.  Servus  etiam  alienus  post 
domini  mortem  rect^  haeies  insti- 
tuitur:  quia  et  cum  hasreditariis 
servis  testamenti  fisLCtio  est  Non- 
dum  enim  adita  hssreditas,  personam 
vicem  sustinet  non  hseredis  fiiturii 
sed  defimcti :  cum  etiam  ejus,  qui 
in  utero  est,  servus  rect^  haores  in- 
stituatur. 


$  2.  The  slave  of  another  may 
legally  be  instituted  an  heir,  after 
the  death  of  his  master ;  for  slaves 
of  an  inheritance  not  entered  upon, 
may  take  by  testament :  for  an  in- 
heritance, not  yet  entered  on,  repre- 
sents the  person  of  the  deceased,  and 
notof  the  future  heir:  thus  the  slave 
even  of  achild  in  the  womb,  may  be 
constituted  an  heir. 


$  nL  Servus  aut^n  plurium, 
cum  quibus  testamenti  &ctio  est,  ab 
eztraneo  institutus  haeres  unicui- 
que  dominorum,  cujus  jussu  adie- 
rit,  pro  portione  dominii  acquirit 
hsBteditatem. 


De  servo  plurium. 

$  3.  If  the  slave  of  many  masters 
all  capable  of  taking  by  testament, 
is  instituted  heir  by  a  stranger,  he 
acquires  a  part  of  the  inheritance  for 
each  master,  who  commanded  him 
to  take  it,  according  to  the  several 
proportions  of  property. 


De  nnmero  hsBredum. 


^  IV.  Et  unum  hominem,  et  plu- 
res,  usque  in  infinitum,  quot  quis 
heeredes  veUt,  facere  Ucet 


$  4  A  testator  may  appoint  one 
heir,  or  as  many  heirs  as  he  pleases 
in  mfinitum. 


De  divisione  hcereditatis. 


$  V.  H^reditas  plerumque  divi- 
ditur  in  duodocim  uncias ;  qu8d  as- 
sis  appellatione  continentur.  Ha^ 
bent  autem  ethsd  partes  propria  no- 
mina  ab  uncia  usque  ad  assem;  ut 
puta  hsdc,  sextans  quadrans,  triens, 
quincunx,  semis,  septunx,  bes,  do- 
drans,  doxtans,  deunx.  Non  autem 
utique  semper  duodecim  uncias  es- 
se oportet:  nam  tot  uncisB  assem 
efficiunt,  quot  testator  voluerit :  et, 
jsiunum  tantum  quis  eu  semisse 
(verbi  gratii)  h»redem  scripserit 


$  6.  An  inheritance  is  generally 
divided  into  twelve  undoB^  that  is, 
partsorounces,  allof  which  are  com- 
prehended under  one  total,  termed 
an  As:  and  each  of  these  parts  firom 
the  uncia  to  the  As^  has  its  peculiar 
name:  viz. 

Sextans — a  sixth  part,  or  2ounces. 

Quadrans — a  fourth,  or  3  ounces. 

TViens — a  third,  or  4  ounces. 

Quincunx — ^five  ounces. 

SenUs — a  moiety,  or  6  ounces. 

Sqffhtnxseivea  ounces. 
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totus  as  in  semisse  erit;  neque 
enim  idem  ex  parte  testatus,  et  ex 
parte  intestatus,  decedere  potest, 
nisi  sit  miles,  cujns  sola  yolmitas 
in  testanda  spectator.  Et  6  con- 
trario  potest  quis  in  quantascimque 
▼olueiit,  plurima^i  uncias  suam  hs^ 
leditatem  diyidere. 


Be9 — ^two   thirds,  or  8  omices ; 

quasi  bisiriens. 
Dodrans — ^nine  ounces,  or  three 

fourths;  quasi^  dempto  qtUMdran-^ 

t$f  As. 
Dextans — ^ten  ounces;  quasidemp- 

to  sextante^  As. 
Deunx — eleven    ounces  'out    of 

twelve ;  quasiy  dempiS^  unci&j  As. 

But  it  is  not  necessary,  that  an 
Asy  or  tUalj  should  always  be  divid- 
ed into  twelve  parts :  for  an  il« 
may  consist  of  what  parts  the  testa- 
tor pleases ;  and,  if  a  man  name 
but  one  heir,  and  appoint  him  ex 
semisse  i.  e.  the  heir  of  six  parts ; 
yet  the  whole  As  will  be  included ; 
for  no  man  can  die  partly  testate 
and  partly  intestate,  except  a  sol- 
dier, whose  intention  is  solely  to  be 
regarded.  And  a  testator  may  also 
divide  his  estate  into  as  many  parts, 
as  he  thinks  convenient 


De  portionibus  siguloram  haBredum.     Si  testator  assem 
non  dive^erity  aut  partes  in  quorundam  persona  non 

ultra  assem  expresserit. 


$  YL  Si  plures  instituantur  hsy 
redes,  ita  demiun  in  hoc  casu  par- 
tium  distributio  necessaria  est,  si 
nolit  testator,  eos  ex  eequis  partibus 
hsBiedes  esse.  Satis  enim  constat, 
nullis  partibus  nominatis,  ex  »quis 
partibus  eos  hmedes  esse.  Parti- 
bus aut^oi  in  quorundam  personis 
expressis,  si  quis  alius  miA  parte 
nominatus  erit,  siquidem  aliqua 
pars  assi  deerit,  ex  e&  parte  haeres 
fit  Et,  si  plures  sin^  parte  scripti 
sunt,  omnes  in  eandem  partem  con- 
curmnt  Si  verd  totus  As  comple- 
tos  sit^  iiy  qui  nominatim  expressas 


$  6.  If  many  heirs  be  appointed, 
it  is  necessary  to  make  adivisionof 
the  effects,  if  it  be  not  intended,  that 
all  should  take  in  equal  portions ; 
which  must  be  the  case  if  no  distri- 
bution be  made.  But  if  the  shares 
of  some  should  be  expressed,  and  a 
share  or  shares  r^nain  undisposed 
of^  such  share  or  shares  will  belong 
equally  to  him  or  them  whose  shares 
are  not  specified.  But,  if  a  whole 
Asy  or  inheritance,  be  given  among 
some  of  the  nominated  heirs,  yet 
they,  whose  shares  are  mentioned, 
are  entitled  only  to  a  moiety,  and  he 
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partes  habent,  in  dimidiam  partem 
vocantur ;  et  ille,  vel  illi  omnes,  in 
alteram  dimidiam.  Nee  interest, 
primus  an  medius,  an  novissimus, 
sine  parte  haeres  scriptus  sit:  ea 
enim  pars  data  intelligitur,  qii»  va- 
cat 


or  they,  whose  shares  are  not  men* 
tioned,  aro  called  to  the  succession 
of  the  other  moiety.  And,  when  a 
whole  inheritance  is  not  given,  it  is 
immaterial  whether  an  heir,  whose 
share  is  not  specified,  hold  the  first, 
middle,  or  last  place  in  the  nomina- 
tion :  for  he  is  equally  intitled  to 
the  part  not  bequeathed. 


Si  pard  vacet,  aut  exuperet. 


^  Vn.  Videamus,  si  pars  aliqua 
vacet,  nee  tamen  quisquam  sine 
parte  fit  haeres  institutus,  quid  juris 
sit,  veluti  si  tres  ex  quartis  parti- 
bus  haeredes  scripti  sunt.  Et  con- 
stat vacantem  partem  singulis  ta- 
cit^ pro  hcere(iitari&  parte  accedere, 
et  perinde  haberi,  ac  si  ex  tertiis 
partibus  haeredes  scripti  essent :  et 
ex  diverso,  si  plures  haeredes  scrip- 
ti in  portionibus  sint,  tacit^  singulis 
decrescere ;  ut,  si  (verbi  gratia) 
quatuor  ex  tertiis  partibus  haeredes 
scripti  sint,  perinde  habeatur,  ac  si 
unusquisque  ex  quarta  parte  haeres 
scriptus  fuisset 


$  7.  Let  us  inquire  in  case  a  part 
should  remain  unbequeathed,  and 
yet  a  certain  portion  should  be  given 
to  each  nominated  heir :  as  if  three 
should  be  instituted,  and  a  fourth 
given  to  each.  It  is  clear  in  this 
case  that  the  undisposed  part  would 
vest  in  each,  in  proportion  to  his 
share  bequeathed  :  and  that  each 
would  be  reputed  the  written  heir 
of  a  third.  And,  on  the  contrary  if 
many  are  nominated  heirs  in  certain 
portions,  so  as  to  exceed  the  As, 
then  each  heir  must  suffer  a  defal- 
cation pro  rata ^for  example^  if 

four  are  instituted,  and  a  third  be 
given  to  each,  then  this  disposition 
would  be  the  same  as  if  each  of  the 
written  heirs  bad  been  instituted  to 
a  fourth  only. 


i  plares  unci®  quam  duodecimdistribat®  sunt. 


^  VIII.  Et,  si  plures  unciae, 
quam  duodecim,  distributae  sint,  is, 
qui  sin^  parte  institutus  est,  quod 
dupondio  deest,  habebit  Indem- 
que  erit,  si  dupondius  expletus  sit 
Quae  omnes  partes  ad  assem  post^ 


^  8.  If  more  than  twelve  ounces 
are  bequeathed,  then  he,  who  is  in- 
stituted without  any  prescribed 
share,  shall  be  intitl^  to  what  re- 
mains of  a  dupondius ;  that  is,  of 
twenty-four  parts :  and  if  more  than 
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revocantur,  quamvis  sint  plurium 

iiiiftia.nnn. 


twe&ty-fouj  parta  are  bequeathed, 
then  the  heir,  who  is  nominated 
without  any  determinate  share,  is 
intitled  to  the  remainder  of  a  ^- 
pandiuSy  i.  e.  of  thirty-six  parts  or 
ounces.  But  all  these  parts  are 
afterwards  reduced  to  twelve. 


De  modis  kistituendi. 


'J  IX.  Haeres  et  pur^  et  sub  condi- 
tione  institui  potest;  ex  certoteinp- 
ore,  aut  ad  certum  tempus,  non  po- 
test: veluti,  past  qtdfiqtieniumf 
gtiam  moriar;  vel  ex  calendis  illis: 
vel,  ttsque  ad  calendis  ilia  hceres  esto, 
Denique  diem  adjectum  haberi  pro 
supervacuo  placet,  et  perind^  esse, 
ac  si  pur^  hseres  institutes  esset. 


$  9.  An  heir  may  be  constituted 
simply,  or  conditionally — ^but  not 
from,  or  to  any-certain  period:  as, 
be  my  heir  after  five  years  to  be 
computed  from  my  deaih—ox — 
from,  the  calends  of  such  a  month 

■  or until  the  calends  of  such 

a  month.  For  time,  thus  added,  is 
in  law  deemed  void,  and  -the  ap- 
pointment becomes  unconditional. 


De  conditione  impossibili. 

$  X.  Impossibilis  conditio  in  in-  ^  10.  An  impossible  condition  in 
stitutionibus  et  legatis,  nee  non  in  ,  ihe  institution  of  heirs,  legatees,  or 
fideiconunissis  et  Ubertatibus,  pro  trustees,  or  the  conferring  of  liberty, 
non  script^  habetur.  is  treated  as  unwritten  or  void. 

De  pluribus  conditionibus. 


§  XI.  Si  plures  conditiones  in 
institutionibus  adscriptee  sunt,  si- 
quidem  conjunctim,  ut  puta,  si  U- 
lud  et  iUud  factum,  fuerU^  omnibus 
parendum  est :  si  separatim,  veluti, 
si  Ulud  aut  illud  factum  erit,  cui  li- 
bet  oonditioni  obtempecare  satis  est 


$  11.  If  many  conditions  be  joint- 
ly required  in  the  appointment,  as 
if  this  and  that  thing  be  done,  then 
both  must  be  complied  with.  But, 
if  the  conditions  be  placed  in  the 
disjunctive,  as,  if  this,  or  that  be 
done,  it  will  then  be  sufficient  to 
obey  either. 


De  his,  jquos  nunquam  testator  vidit. 

$  Xn.  li,  quos  nunquam  testator  §  12.  A  testator  may  appoint  per- 

vidit^   hfloredes     institui    possunt,  sons  his  heirs,  whom  he  hath  never 

▼duli si  firatris  Alios  per^rinantes,  seen;  as  his  brothers  sons,  in  a 

ignoniis  qui  eisenti  hsiedes  inst^  foreign  country,  altljongh  he  knows 
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tuerit:  ignoiantia  enim  testandSi 
institatioiiein  non  fieicit 


not  where  they  are;  for  the  want 
of  this  knowledge  will  not  yitiate 
the  institation. 


TITULUS   DECIMUS-QUINTUS. 


DE  VULGABI  SUBOTITDTIONB. 


D.  xxviiLT.  6.    C.  vi  T.  26  et  26. 


De  plorihos  gradibos  heredom. 

POTEST  autem  quis  in  testa-      A  man  by  testament  may  appoint 


mento  suo  plures  gradus  hseredum 
facere;  ut  puta  si  iUe  hares  non 
eriij  itte  hares  esio.  Et  deinceps, 
in  quantmn  relit,  testator  substi- 
taere  potest :  ut  noyissimo  loco,  in 
subaidem,  vel  servmn,  necessarium 
haeredem  instituere  possit 


many  degrees  of  heirs;  as  thus: 
if  Titius  wiU  noij  let  Seius  be  fny 
heir.  And  he  may  proceed  in  such 
a  substitution  as  far  as  he  shall 
think  proper ;  and  lastly,  in  de&ult 
of  all  others,  he  may  constitute  a 
slave  his  necessary  heir. 


De  numero  hseredum  in  singulis  gradibos. 


$  L  Et  plures  in  unius  locum 
possunt  substituti,  vel  unus  in  plu- 
rium,  yel  singuli  in  singulorum,  yel 
inyic^  ipsi,  qui  hsredes  instituti 
sunt 


$  1.  A  testator  may  substitute 
many  in  the  place  of  one,  or  one  in 
the  place  of  many,  or  one  in  the 
place  of  each,  or  he  may  substitute 
even  his  instituted  heirs  reciprocal- 
ly to  one  another. 


Qaam  partem  singuli  substituti  accipiant,  si  partes  in 

substitatione  expressse  non  sint. 


$  n.  Et,  si  ex  dispaiibus  parti- 
bus  heeredes  scriptos  inyic^m  sub- 
stituerit,  et  nullam  mentionem  par- 
tium  in  substitutione  habuerit,  eas 
yidetur  in  substitutione  partes  de- 
disse,  quas  in  institutione  ezpres- 


$  3.  If  a  testator,  haying  insti- 
tuted sevehd  co-heirs  in  unequal 
portions,  substitute  them  reciprocal** 
ly  the  one  to  the  other,  and  make 
no  mention  of  their  abares  of  tli|^ 
inheritance  in  the  substitutioDi  he 
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dt :  et  ita  Divus  Pius  reschpsit 


seems  to  have  given  the  same  shaies 
by  the  substitution,  which  he  gave 
by  the  institution;  and  thus  the 
emperor  Anionmw  oidained. 


Si  cohaeredi  substituto  alius  substituatur. 


§  m.  Sed,  si  instituto  hieredi, 
coharede  substituto  dato,  alius  ei 
substitutus  fuerit,  Divi  Severus  et 
Antoninus  sin^  distinctione  rescrip- 
MTunt,  ad  utramque  partem 
tutum  admittL 


$  3.  If  a  co-heir  be  substituted  to 
an  instituted  heir,  and  a  third  per- 
son to  that  co-heir,  the  emperors, 
Severus  and^  Anteninusy  have  by 
rescript  ordained,  tfiat  such  substi- 
tuted person,  shall  be  admitted  to 
the  portions  <if  both  the  co-hdre 
without  ^istioetioa. 


Si  quia  aerrot  qui 


exittiraabator^  instituto  aubstitutM 
fuerit. 


^  IT.  Si  servum  alienum  quis, 
patrem-&milias  arbitratus,  hsBie- 
dem  scripserit,  et,  si  hwes  non  es- 
aet,  Hsovium  ei  sobstituerit;  isque 
servns  jussu  domini  adierit  hs&re- 
ditatem,  Maeviua  substitatus  in 
partem  admittitor.  Ilia  enim  vec^ 
ba,  ei  hares  nan  erii,  m  eo  quidem, 
quern  alieno  juri  subjectum  esse 
testator  scit,  sic  accipiuntur,  si  ne- 
que  fuM  hares  eritj  neque  alium  hfo^ 
redan  effeoerit:  in  eo  verd,  quern 
patrem-fiunilias  arbitratur,  illud 
sisnificant,  si  haredUaiem  sibi^  vel 
ei,  ciffiis  juri  pastea  subfeclus  esse 
caperiij  rum  acquisierit,  Idque 
Tiberius  Csesar  in  person^  Parthe- 
nii  servi  sui  constituit 


4  4.  If  a  testator  constitute  the 
slave  of  another  his  heir,  anpposing 
him  £ree,  and  add,  if  he  does  ntst  b^ 
tosne  my  heir^  I  mdaiHiute  Mnvitis 
in  his  place;  th^d)  if  that  slave 
should  afterwards  enter  upon  the 
inheritance  at  the  oommaiid  of  his 
master,  MsBvifue  the  subslitiitBiy 
would  be  admitted  to  a  moiety*  For 
the  words,  if  hedo^wi  heemse  may 
heir,  in  re^tfd  to  him,  whom  the 
testator  knew  to  be  under  the  do- 
minion of  another,  ate  taken  to 
mean,  if  he  will  neUher  beceme  msy 
heir  himsdf  not  eemse  anetker  to 
be  my  heir :  but  in  regard  to  him, 
whom  the  testator  supposed  to  be 
free,  they  imply  this  condition ;  viz. 
if  my  heir  will  neilher  itcquire  the 
inheritance  fer  hitme^,  nerfer  him 
to  whose  dominien  he  may  after-- 
wards  became  subjeoL  But  it  wasde- 
tormi&edby  Tiberius,  the  emperofj 
in  the  caseof  hisown  slave  Parih^ 
mtai  that  a  substitute  in  sooh  a 
Aiould  be  adMttal  toamoiatf « 
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TITULUS  DECIMUS-SEXTUS. 


DE  PUPILLARI  SUBSTITUTIONS. 


D.  xxviii.  T.  6.    C.  vi.  T.  26. 


Forma,  effectus,  origo,  et  ratio  pupillaris  substitutionis. 


LIBERIS  siiis  impuberibus, 
quos  in  potestate  quis  habet,  non 
Boliaa  ita,  ut  supra  dizimus,  sub- 
«tituere  potest,  id  est,  ut,  si  hssre- 
des  ei  non  existerint,  alius  sit  ei 
hsres ;  sed  eo  ampliiis,  ut,  si  hse- 
redes  ei  extiterint,  et  adhuc  impu- 
beres  mortui  fuerint,  sit  eis  aliquis 
hsBies :  veluti  si  quis  dicat  hoc  mo- 
do:  TiHus  JiKtiS  hares  tnihiesto; 
ei,  siJUius  nUhi  hcsres  non  erit,  sive 
hceres,  erii,  etprins  mariatur,  qtiOm 
in  suarn  tvietam  venerU,  id  est,  ante- 
quam  pubes  factus  sit,  tunc  Sieus 
hares  esto.  Quo  casu,  siquidem 
non  eztiterit  h»res  filius,  tunc  sub- 
stitutus  patri  fit  hssres :  si  yerd  ez- 
titerit hseies  filius,  et  ante  puberta- 
tern  decesserit,  ipsi  filio  fit  hseres 
substitutus.  Nam  moribus  institu- 
tum  est,  ut,  cum  ejus  statis  filii 
sint,  in  qua  ipsi  sibi  testamentum 
fJEU^re  non  possunt,  parentes  eis  fa- 
ciant 


A  parent  can  substitute  to  his 
children,  within  puberty,  and  under 
his  power,  not  only  in  manner  be- 
fore-menticmed,  as,  if  my  children 
tDillnot^  let  same  other  person  be  my 
heir;  but  he  may  write  if  my  chil- 
ilren  become  my  heirs,  but  die  toithn 
in  puberty,  let  another  become  their 
heir:  for  ezample;  let  Titius,  iTiy 
son,  be  my  heir  ;  and,  if  he  should 
refuse,  or  if  accepting,  he  should  die 
before  he  ceases  to  be  under  tutelage, 
[u  e.  before  he  arrives  at  puberty,] 
let  Seius  be  my  heir.  In  this  case, 
if  the  son  do  not  enter  up<Hi  the 
inheritance,  or,  if  taking  the  inheri- 
tance, he  dies  a  pupil  before  puber- 
ty, the  substitute  is  then  heir  to  the 
son.  For  custom  has  ordained,  that 
parents  may  make  wills  fqr  their 
children,  who  are  not  of  age  to 
make  wills  for  themselves. 


De  substitutione  mente  capti. 


$  I.  QxA  ratione  excitati,  etiam 
constitationem  posuimus  in  nostro 
codice,  qu&  prospectum  est,  ut,  si 
qui  mente  captos  habeant  filios,  vel 
nepotes,  vel  pronepotes,  cujusi;un- 
que  sexui^  vel  gradus,  liceat  eis,  etsi 
puberes  sint,  ad  exemplum  pupil- 
laris substitutionis,  cartas  personas 


$  1.  Reasoning  in  the  same  way, 
we  have  provided  by  a  constitution 
inserted  in  our  code,  that,  if  a  man 
have  children,  grand-children,  or 
great-grand-children,  disordered  in 
their  senses,  he  may  substitute  to 
such  children,  in  the  manner  of 
pupillary    substitution,     although 
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substitaere :  sin  aut&m  resipuerint 
eandem  substitutionem  infirmari 
sancimus  :  et  hoc  ad  exemplum 
pnpillaris  substitutionis,  quae,  post- 
quam  pupillus  adoleverit,  infirma- 
tur. 


they  are  arrived  at  puberty.  But 
this  species  of  substitution  shall  be 
void  on  their  recovery ;  like  pu- 
pillary substitution,  which  ceases 
when  the\ninor  attains  to  puberty. 


Proprium  pupillaris  sabstitutionis. 

§  II.  Igitur  in  pupillari  substitu-        $  2.  In  a  pupillary  substitution, 


tione  secundJim  prsfatum  modum 
ordinata  duo  quodammodd  sunt  tes« 
tamenta,  alterum  patris,  alterum 
filii ;  tanquam  si  ipse  filius  sibi 
hseredem  instituisset :  aut  cert^  u- 
num  testamentum  est  duarum  can* 
sarum,  id  est,  duarum  hsei^dita* 
tum. 


so  made,  there  are  in  a  manner  two 
testaments,  one  of  the  father,  the 
other  of  the  son ;  as  if  the  son  had 
instituted  an  heir  for  himself:  at 
least  there  is  one  testament,  contain- 
inga  disposition  of  two  inheritances. 


Alia  forma  substituendi  pupillariter. 


^  lU.  Sin  aut^m  quis  ita  formi- 
dolosus  sit,  ut  timeat,  ne  filius  suus 
pupillus  adhuc  ex  eo,  quod  pal^ 
substitutum  acceperit,  post  obitum 
ejus  periculo  insidarium  subjaceat, 
vulgarem  quidem  substitutionem 
paMm  facere,  et  in  primistestamen- 
ti  partibus  ordinare,  debet :  illam 
autem  substitutionem,  per  quam,  si 
hseres  extiterit  pupillus  et  intra  pu- 
bertatem  decesserit,  substitutus  vo- 
catur  separatim  in  inferioribus  par- 
tibus scribere  debet,  eamque  par- 
tem proprio  lino  propri&que  cer& 
consignare  ;  et  in  priore  parte  tes- 
tamenti  cavere,  ne  inferiores  tabu- 
Ise,  vivo  filio  et  adhuc  impubere, 
aperiantuT.  Illud  pal^  est,  non 
ide6  minus  valere  substitutionem 
impuberis  filii,  quod  in  ii^em  ta- 
bulis  scripta  sit,  quibus  sibi  quisque 
hseredem  instituisset ;  quamvis  pu- 
piUo'hoc,  periculosum  sit 


^3.  If  a  testator  be  apprehen- 
sive, lest,  at  his  death,  his  son,  be- 
ing yet  a  pupil,  should  be  liable  to 
imposition  if  a  substitute  should  be 
publicly  given  to  him,  he  ought  to 
insert  a  vulgar  substitution  in  the 
first  tablet  of  his  testament ;  and  to 
write  that  substitution,  in  which  a 
substitute  isnamed,  if  his  son  should 
die  within  puberty^  in  the  lower 
tablet,  which  ought  to  be  separately 
tied  up  and  sealed :  it  behoves  him 
also  to  insert  a  clause  in  the  first 
part  of  his  testament,  forbidding  the 
lower  part  to  be  opened,  while  his 
son  is  alive  and  within  the  age  of 
puberty.  A  substitution  to  a  son 
within  puperty  is  valid,  althou^ 
written  on  the  same  tablet,  in  which 
the  testator  hath  appointed  him  his 
heir ;  it  is  however  unsafe  to  the 
pupil. 
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Qaibus  substituitur. 


$  lY .  Noa  soIi!im  tamen  hseredi- 
bus  institutis  impuberibus  liberis 
ita  substituere  parentes  possunt,  ut, 
^si  hseredes  eis  extiterint,  et  ante 
pubertatem  mortui  fuerint,  sit  eis 
hseres  is,  quern  ipsi  yoluerint ;  sed 
etiam  exhnredatis.  Itaque  eo  ea- 
rn, si  quid  exhaeredato  pupillo  ex 
haeredatibusy  legatisve,  aut  doaa- 
tionibus  propinquorum  atque  ami- 
eorum,  acquisitum  fuerit,  id  omne 
substitutum  pertinebit.  Quaecun- 
que  diximus  de  substitutione  impu- 
berum  liberorum  vel  hseiedum  in- 
stitutorum,  vel  exhseredatorum,  ea- 
dem  etiam  de  posthumis  intelligi- 
mus. 


^  4  Parents  may  not  only  sub- 
stitute to  their  children  within  pu- 
berty, if  such  children  become  their 
heirs,  and  die  within  puberty ;  but 
they  may  substitute  to  their  disin- 
herited children ;  and  therefore, 
whatever  a  disinherited  child,  with- 
in the  age  of  puberty,  may  have  ac* 
quired  by  inheritances,  by  legacies, 
or  by  the  gifts  of  relations  andfriends 
the  whole  will  become  the  property 
of  tlie  substitute.  All  we  have  said 
concerning  the  substitution  of  pu- 
pils, instituted  heirs,  or  disinherited 
children,  is  understood  to  extend  al- 
so to  posthumous  children. 


Pupillare  testamentum  sequela  paterni. 


Iir^y.  liberis  autem  suis  testa- 
mentum nemo  facere  potest,  nisi  et 
sibifBieiat;  nam  pupillare  testamen- 
tum pars  et  sequela  est  pat^ni  tes- 
tamenti :  aded  ut,  si  patris  testa- 
mentum non  valeat,  nee  filii  qui- 
dem  valaUt 


$6.  No  parent  can  make  a  testar 
ment  for  his  children,  unless  he  hath 
made  a  testament  for  himself :  for 
the  pupillary  testament  is  a  part 
and  consequence  of  the  testament 
of  the  parent,  insomuch  that,  if  the 
testament  of  the  father  be  not  valid, 
neither  will  that  of  the  son. 


Quod  liberis.  substituitur. 


^  ?I.  Tel  singulis  autem  liberis, 
Tel  ei,  qui  eorum  novissimus  im- 
pubes  morietur,  substitui  potest 
Singulis  quidem,  si  neminem  eorum 
intestatum  decedere  voluerit:  no- 
visstmo,  si  jus  legitimarum  h»re- 
ditatnm  integrum  inter  eos  custodi- 
tivelit 


$6.  A  parent  may  make  apapU- 
lary  substitution  to  each  of  his  chil- 
dren, or  to  him,  who  shall  die  the 
last  withm  puberty.  To  each,  if  he 
be  unwilling,  that  any  of  them 
diould  die  intestate ;  to  the  last  who 
shall  die  within  puberty,  if  he  wish 
that  they  should  preserve  amoog 
them  the  intire  right  of  suooemaii. 
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De  substitutione  nominatim  aut  generaliter  facta. 


§  yn.  Substituitur  autem  impu- 
beri  aut  nominatim,  veluti,  Titius 
hceres  esio :  aut  generaliter,  ut, 
Quisquis  mihi  hteres  erii.  Quibus 
verbis  vocantur  ex  substitutione, 
impubere  mortuo  filio,  illi,  qui  et 
scripti  sunt  httredes,  et  extitorunt, 
et  pro  qu&  parte  hsredes  facti  sunt 


$  7.  A  substitution  may  be  made 
to  a  child  within  puberty,  by  name, 
as,  let  TUiua  be  heir  ;  or  general- 
ly— Whoever  shoB  be  my  heir,  let 
kirn  be  substitute  to  my  sotij  if  he 
die  within  puberty.  By  these  words, 
all,  who  have  been  instituted,  and 
acted  as  heirs  to  the  father,  are  call- 
ed, by  substitution,  to  the  inheri- 
tance of  the  son,  if  he  should  die 
within  puberty,  in  proportion  to  the 
share  assi^ed  to  each  in  the  father's 
will. 


Quomodo  substitutio  pupillaris  finitar. 


$  Vni.  Masculo  igitur  usque  ad 
quatuordecim  annos  substitui  po- 
test :  foBminee  usque  ad  duodecim 
annos.  Et,  si  hoc  tempus  excesse- 
rint,  substitutio  evanescit 


$  8.  A  pupillary  substitutionmay 
be  made  to  males,  until  they  reach 
fourteen:  and  to  females,  until  they 
have  completed  their  twelfth  year  : 
after  which  the  substitution  becomes 
extinct. 


pupillariter  non  sabstituitar. 


$  IX.  Extraneo  ver6  vel  filio  pu- 
beri  hseredi  instituto  ita  substituere 
nemo  potest,  ut,  si  h»res  extiterit, 
et  intra  aliquod  tempus  decesserit, 
alius  ei  sit  hseres :  sed  hoc  solum 
permissum  est,  ut  eum  per  fidei- 
commissum  testator  obliget  alii  h»- 
reditatem  ejus  vel  totam  vel  pro 
parte  restituere :  quod  jus  quale 
sit,  suo  loco  trademus. 


$  9.  A  pupillary  substitution  can- 
not be  made  either  to  an  instituted 
stranger,  or  instituted  son,  if  past 
the  age  of  puberty.  But  a  testator 
may  oblige  his  heir  to  fpi ve  to  anoth- 
er a  part,  or  even  the  whole  of  the 
inheritance,  by  virtue  of  9,  Jidet-comr 
missum,  or  gift  in  trust ;  which  we 
will  treat  of  in  its  proper  place. 
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TITULUS    DECIMUS-SEPTIMUS. 

QUIBUS  MODIS  TESTAMENTA  INPIRMANTUR. 


D.  xxviii.    T.  3. 

Quibus  modis  testamenta  infirmantur. 

TESTAMENTUM  jure  fac-  A  testament,  legally  mcde,  re- 
turn usque  e6  valet,  donee  rumpa-  mains  valid,  until  it  be  either  broken 
tur,  irritumve  fiat.  or  rendered  ineffectuaL 


Quando  testamentum  dicatur 

$  I.  Rumpitur  autem  testamen- 
tum, cum,  in  eodem  statu  manente 
testatore,  ipsius  testamenti  jus  viti. 
atur.  Si  quis  enim  post  factum 
testamentum  adoptaverit  sibi  filium 
per  imperatorum  eum,  qui  est  sui 
juris,  aut  per  prastorem,  secundum 
nostram  constitutionem,  eum,  qui 
in  potestate  parentis  fuerit,  testa- 
mentum ejus  rumpitur  quasi  agna- 
tione  sui  heeredis. 


rumpi.    Primum  de  adoptione. 

$  1.  A  testament  is  broken,  when 
the  force  of  it  is  destroyed,  while 
the  testator  still  remains  in  the  same 
state.  For,  if,  after  making  his  tes- 
tament he  should  arrogate  an  inde- 
pendent person,  by  licence  firom  the 
emperor,  or,  in  the  presence  of  the 
prsetor  should  adopt  a  child  under 
the  power  of  his  natural  parent,  by 
virtue  of  our  constitution,  then  that 
testament  would  be  broken  by  this 
agnation  or  qtiasi-hirih  of  a  proper 
heir. 


De  posteriore  testamento. 

§  n.    Posteriore  quoque   testa-        $  2.  A  former  testament,  may  be 

broken  by  a  subsequent  one  legally 
made,  nor  is  it  material,  whether  any 
heir,  be  nominated  in  the  latter  or 
not :  for  the  only  question  is,  whe- 


mento  quod  jure  perfectum  est,  su- 
perius  rumpitur ;  nee  interest,  ex- 
titerit  aliquis  hseres  ex  eo,  an  non  ; 
hoc  enim  soliim  spectatur,  an  ali- 
quo  casu  existere  potuerit  Ide6- 
que,  si  quis  aut  noluerit  hseres  esse, 
aut  vivo  testatore,  aut  post  mortem 
ejus,  antequam  h»reditatem  adiret, 
decesserit,  aut  conditione,  sub  quft 
hsdres  institutus  est,  defectus  sit,  in 
his  casibus  pater-familias  intestatus 
moritUT. '  Nam  et  prius  testamen- 


ther  an  heir  might  have  been  made : 
therefore,  if  an  instituted  heir  should 
renounce,  or  should  die,  living  the 
testator;  or  after  his  death,  and  be- 
fore he  could  enter  upon  the  inheri- 
tance; or  before  the  condition  is  ac- 
complished, upon  which  he  was  in- 
stituted ;  in  any  of  these  cases,  the 
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turn  non  valet,  ruptum  k  posteriore; 
et  posterius  seque  nullas  vires  habet, 
cum  ex  eo  nemo  hieies  extiterit 


testator  would  die  intestate ;  for  the 
first  testament  would  be  invalid, 
being  broken  by  the  second,  and 
the  second  would  be  of  as  little 
force,  for  want  c^  an  heir. 


De  posteriore^  in  quo  h»res  certse  rei  institutus. 


$  III.  Sed,  si  quis,  priore  testa- 
mento  jure  perfecto,  posterius  sBque 
jure  fecerit,  etiamasi  ex  certis  rebus 
in  eo  hsBredem  instituerit,  superius 
tamen  testamentum  sublatum  esse, 
Divi  Severus  et  Antoninus  Augus- 
ti  rescripsenmt ;  cujus  constitution 
nis  verba  et  hie  inseri  jussimus, 
cum  aliud  quoque  praeterea  in  e& 
constitutione  expressum  sit.  Impe- 
nztores  Severus  et  Antoninus  An- 
gusti  Cocceio  Campano.  Testa- 
mentum secundo  loco  factum,  licet 
in  eo  certarum  rerum  hares  scrips 
tus sitf  perindejure  valere,  ac sire- 
rum  mentio  facta  non  esset:  sed  et 
teneri  hceredem  scriptum^  ut  cou' 
tentns  rebus  sibi  datis,  aut  suppleta 
quarta  ex  lege  Falcidiay  luereditc^ 
tern  restituat  his  qui  in  priore  tester 
mento  scripti  fuerani,  propter  in* 
sertajidei-conmiissi  verba,  quibus  ut 
valeret  prius  testamentum  express- 
um est,  dubitari  non  oportet.  Et 
ruptum  quidem  testamentum  hoc 
modo  efficitur. 


^  3.  If  a  man,  having  duly  exe- 
cuted one  testament,  diould  make 
another  equally  good,  and  institute 
an  heir  in  it  to  some  particular 
things  only,  the  emperors  Severus 
and  Antonmus  have  by  rescript  de- 
clared, that,  in  this  case,  the  first 
will  shall  be  considered  as  broken. 
We  have  commanded  the  words  of 
this  constitution  to  be  here  inserted, 
as  it  contains  a  further  provision. 
The  emperors  Severus  and  Anto- 
ninus  to  Cocceius  Campanus.  A 
second  testament,  although  the  heir 
named  in  it,  be  instituted  to  particu- 
lar  things  only,  shall  be  as  valid,  as 
if  they  had  not  been  specified;  yet 
doubtless,  the  written  heir  must 
content  himself  either  with  the 
things  given  him,  or  with  the  fourth 
part,  cdlowed  by  the  Falcidian  law^ 
and  shall  be  bound  to  restore  the 
rest  of  the  inheritance  to  the  heirs 
instituted  in  the  first  testament,  on 
account  of  words,  denoting  a  trusty 
inserted  in  the  second:  by  which 
words  it  is  declared,  that  the  first 
testament  shall  subsist.  And,  in 
this  manner,  a  testament  may  be 
said  to  be  broken  or  cancelled. 
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De  testamento  irrito  ;  et 

$  lY,  Alio  autem  oioda  testa- 
menta  juie  fieu^ta  infiimaiitur ;  vela« 
ti  cum  ifly  qui  fecit  testamentum, 
capite  diminutus'  sit :  quod,  quibus 
modis  accidat,  primo  libro  letuli- 
mu8. 


quibus  moclis  fit  irritum. 

§  4  Testaments,  legally  madoi 
are  also  invalidated,  if  the  testator 
suffer  diminution,  (that  is,  change 
bis  ccHidition :)  in  the  first  book  (of 
these  institutes,)  we  have  diewn  by 
what  means  diminution  may  hap- 
pen. 


Cur  dicatur  irritum. 


§  Y.  Hoc  autem  casu  irrita  fieri 
testamenta  dicuntur;  cum  alioqui, 
et  qus  rumpuntur,  irrita  fiant,  et 
ea,  qu8d  statim  ab  initio  non  jure 
fiunt,  irrita  sint.  Sed  et  ea,  qu»  jure 
facta  sunt,  et  postea  per  capitis 
diminutionem  irrita  fiunt,  possumus 
nihilominiis  rupta  dicere.  Sed,quia 
san^  commoAius  erat,  singulas  cau- 
sas  singulis  appellationibus  distin- 
gui,  ided  qusedam  non  jure  facta  di- 
cuntur, quffidam  jure  fieu^ta  rumpi 
vel  irrita  fieri 


$  6.  In  case  of  diminution,  testa- 
ments are  said  to  become  ftrrt^a,  (in- 
effectual;)* although  those  which 
are  broken,  or  which,  from  the  be- 
ginning, were  not  legal,  are  equally 
so.  We  may  also  consider  those 
testaments  broken,  which  being  at 
first  legally  made,  are  afterwards 
rendered  ineffectual  by  diminution. 
But,  as  it  is  proper,  that  every  par- 
ticular defect  should  be  distinguish- 
ed by  a  particular  appellation,  those 
testaments,  which  are  illegal  in  their 
formation,  are  termed  nuB;  those 
which  were  at  first  legal,  but  after- 
wards lose  their  force,  by  some  re- 
vocatory act  of  the  testator,  are  said 
to  be  ruptaj  or  broken ;  and  those, 
since  the  making  whereof,  the  tes- 
tator hath  suffered  a  change  of  state, 
are  irrita^  or  ineffectual. 


Ciuibus  modis  convalescit. 


$  YI.  Non  tamen  per  omnia  in- 
utilia  sunt  ea  testamenta,  quae,  ab 
initio  jure  facta,  per  capitis  diminu- 
tionem irrita  facta  su|it:  nam,  si 
septem  testium  signis  signata  sunt, 
potest  scriptus  hseres,  secundi!un  ta- 
bulas  testamenti,  bonorum  possessi- 
<»iem  agnoscere,  si  modd  defunc- 
tus  et  civis  Bomanus,  et  susd  potes- 


$  6.  But  a  testament,  at  first  le- 
gally made,  and  afterwards  render- 
ed ineffectual  by  diminution,  may 
not  be  altogether  void ;  for  the  writ- 
ten heir  is  intitled  to  tfie  possession 
of  the  goods,  under  the  testament,'if 
it  appear,  that  it  was  sealed  by  seven 
witnesses,  and  that  the  testator  was 
a  Roman  citizen,  and  not  under 
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tatis.  mortis  tempore  fuerit.  Nam, 
si  ideo  irritum  factum  sit  testamea- 
tum,  quia  civitatem  vel  etiam  liber- 
tatem  testator  amissit,  aut  quia  in 
adoptionem  se  dedit,  et  mortis  tem- 
pore in  adoptivi  patris  potestate 
sit,  non  potest  scriptus  haeres  secun- 
dum tabulas  bonorum  possessionem 
petere. 


power,  at  the  time  of  his  death :  but 
if  a  testament  became  void,  because 
the  testator  had  lost  the  right  of  a 
citizen,  or  his  liberty,  or  had  given 
himself  in  adoption,  and  at  the  time 
of  bis  death  continued  under  power 
of  his  adoptive  father,  then  the  writ- 
ten heir  could  not  demand  posses- 
sion under  it 


De  nuda  voluntate. 


§  YII.  Ex  eo  autem  solo  non 
potest  infirmari  testamentum,  quod 
postea  testator  id  nolnerit  valere  ; 
usque  aded  ut,  si  quis,  post  factum 
prius  testamentum,  posterius  facere 
oceperit,  et,  aut  mortalitate  prseven- 
tus,  aut  quia  eumejus  rei  poenituit, 
id  non  perfecerit,  Divi  Pertinacis 
oratione  cautumsit,  ne  ali&s  tabu- 
lae priores,  jure  factse,  irritse  fiant, 
nisi  sequentes  jure  ordinate  et  per- 
fectee  fiierint :  nam  imperfectum 
testamentum  sin^  dubio  nullum  est 


$  7.  A  testament  cannot  be  inva- 
lidated solely,  because  the  testator 
was  afterwards  unwilling,  that  it 
should  subsist:  so  that  if  a  man, 
after  making  one  testament,  should 
begin  another,and  by  reason  of  death 
or  change  of  mind,  should  not  pro- 
ceed to  perfect  that  testament,  it  is 
provided  by  theoration  of  the  empe- 
ror PerHruix,  that  the  first  testa^ 
ment  shall  not  be  revoked,  unless 
the  second  is  both  legal  and  perfect; 
for  an  imperfect  testament  is  un-^ 
doubtedly  null. 


Si  princeps  litis  causa,  vel  in  testamento  imperfecto  institutut 

fuerit. 


§  YDDL.  E&dem  oratione  ex- 
pres^t,  non  admissurum  se  hsere- 
ditatem  ejus,  qui  litis  caus&  princi- 
pem  retiquerit  hseredem :  neque  ta- 
bulas non  legitime  factas,  in  quibus 
ipse  ob  eam  causam  hseres  institu- 
tus  erat,  probaturum ;  neque  ex  nu- 
d&  voce,  hieredis  nomen  admissu- 
rum :  neque  ex  ull4  scriptur&,  cui 
juris  auctoritas  desit,  aliquid  adep- 
turum.  SecundCun  hoc  Divi  Se- 
verus  et  Antoninus  sspissim^  re- 
scripserunt    Ldcetenm^  inquiunt, 
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^  8.  The  emperor  Pertinar  hath 
declared  by  the  same  oration,  that 
he  would  not  take  the  inheritance  of 
any  testator,  who  left  him  his  heir, 
because  a  law-suit  was  depending ; 
that  he  would  never  establish  a  will 
legally  deficient  in  form,  if  he  was 
upon  that  account  instituted  the 
heir;  that  he  would  by  no  means 
suffier  himself  to  be  nominated  heir 
by  parol;  and  that  he  would  never 
derive  emolument  from  any  writing 
not  auihorisedby  strict  rules  of  law. 
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Hie  emperorft  Sevetus  and  Antmi^ 
n«^  hare  also  often  issued  rescripts 
to  the  same  purpose:  ^'for  although, 
[say  tfaey,]  we  are  not  subject  to  the 
lavs,  yet  we  Uto  in  obedient  Id 
them." 


TITULUS   DECIMUS-OCTAVUS. 


DE  INOPFIOIOSO  TESTAMENTO, 


D.  V.  T.  2.     C.  iu.  T.  88. 


Ratio  huj 

UUIA  pleriunque  parentes  sine 
eausa  liberos  suos  exhseredant  Tel 
^aiittant,  indicium  est,  ut  de  inoffi- 
cioso  testamento  agere  possint  libe- 
ri,  qui  queruntur,  aut  iniqu^  se  ex- 
IwredatoS)  aut  iniqu^  prseteritos; 
hoc  colore,  quasi  non  sanse  mentis 
fiierint,  cum  testamentum  ordina- 
tent  Sed  hoc  dicetur,  non  quasi 
ver^  furiosus  sit ;  sed  rect^  quidem 
testamentum  fecerit,  non  autem  ex 
6ficio  pietatis.  Nam,  si  rer^  furi- 
osus ait)  BuUmn  testamentum  est 


U8  qaerete. 


Since  parents  often  disinherit 
their  children  without  cause^  or  o- 
mit  to  mention  them  in  their  testa^- 
ments,  it  has  therefore  been  intro- 
duced, that  children,  who  have  been 
unjustly  disinherited,  or  omitted, 
may  complain,  that  such  testaments 
are  inofficious,  under  colour,  that 
their  parents  were  not  of  sane  mind, 
when  they  made  them:  not  that 
the  testator  was  really  insane,  for 
the  testament  may  have  been  well 
made ;  but  that  it  is  not  consistent 
with  the  duty  of  a  parent  For,  if 
a  testator  were  really  insane  at  the 
time,  his  testament  is  null. 


Qui  de  inofficioso  agunt. 


^  1.  Non  autem  liberis  tantiim 
permissum  est  testamentum  paren- 
tum  inofficiosum  accusare,  veri^Lm 
etiam  liberorum  parentibus:  soror 
auton  et  frater  turpibus  personis 
scriptis  hsredibus,  et  sacris  consti- 


§  1.  Not  children  only  are  allow- 
ed to  complain,  that  testaments  are 
inofficious;  for  parents  are  permit- 
ted to  do  the  same.  Also  the  broth- 
ers and  sisters  of  a  testator,  by  the 
imperial  constitutions,  are  preferred 
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tationibus  praslati  aunt;  ncm  erg6 
contra  onmes  h^redes  agere  poe- 
sunt  Ultra  iratres  igitur  et  sorores, 
cognati  nuUo  modo  aut  agere  poe- 
sunt,  aut  agentes  vincere. 


to  mfamou9  pera(«By  if  any  such 
have  been  instituted  heirs ;  but  they 
are  not  therefore  allowed  to  com* 
plain  against  any  heir.  Collaterals, 
beyond  brothers  and  sisters,  cannot 
sustain  a  complaint  in  this  respect 
or  succeed  for  themselves,  (but 
though  their  right  of  complaining 
be  not  disputed,  and  the  testament 
be  annulled,  yet  those  only  can  be 
benefited,  who  are  the  nearest  in 
succession  upon  ip  intestacy.) 


Qui  alio  jure  veniunt,  de  inofficioso  non  agunt. 


%  II.  Tam  autem  naturales  liberi, 
quam  secundum  nostrsB  constitu- 
tionis  diyisionem .  adoptati,  ita  de- 
mJim  de  inofficioso  testamento  agere 
possunt,  si  nullo  alio  jure  ad  de- 
fimcti  bona  venire  possint:  nam, 
qui  ad  haereditatem  totam  vel  par- 
tem ejus,  alio  jure  veniunt,  de  inof- 
ficioso agere  non  possunt  Posthu- 
mi  quoque,  qui  nullo  alio  jure  ven- 
ire possunt,  de  inofficioso  agere 
possunt 


%  2.  Adopted  as  weU  as  natural 
children,  according  to  our  constitu- 
tion, are  admitted  to  complain  a- 
gainst  a  testament  as  inofficious,  if 
they  can  obtain  the  effects  of  the 
deceased  no  other  way ;  but  if  they 
can  obtain  the  whole  or  a  part  of 
the  inheritance  by  any  other  meanS| 
they  cannot  pursue  this  remedy, 
Posthumous  children  also,  who  are 
unable  to  recover  their  inheritance 
by  any  other  method,  are  allowed  to 
urge  this  complaint 


Pe  eo»  cui  testator  aliquid  reliquit. 


%  III.  Sed  hsec  ita  accipienda 
sunt,  si  nihil  eis  penit&s  k  testatori- 
bus  testamento  relictum  est :  quod 
nostra  constitutio  ad  verecundiam 
natu7»  introduxit  Sin  verd  quan- 
tacunque  pars  hscreditatis,  vel  res, 
ds  fuerit  relicta,  de  inofficioso  que- 
xel&  quieseente,  id,  quod  eis  deest, 
usque  ad  quaxtam  legitimse  partis 
Mjdeatur,  lieit  non  fuerit  adjectum. 


<^  3.  All  this  must  be  understood 
to  take  place  only,  when  nothing 
hath  been  left  by  the  will  of  the  de- 
ceased; and  this  hath  been  intro- 
duced by  our  constitution,  out  of 
respect  to  parental  authority  and 
the  ties  of  nature :  for,  if  a  single 
thing,  or  the  least  part  of  an  in- 
heritance, hath  been  bequeathed, 
the  suit  de  inofficiaao  tesiamenio  is 
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boni    Tiri    arbitrata   debere   earn 
oompleri. 


barred :  but  their  legal  portion,  or 
fourth  part,  though  not  added  by 
the  testator,  may  be  completed  ac- 
cording to  the  arbitration  of  some 
person  of  approved  character. 


Si  tutor,  cui  nihil  a  patre  relictam,  pupilli  nomine 

legatum  acceperit. 

$  lY.  Si  tutor  nomine  pupilli,  ^  4.  If  a  tutor  should  accept  a 

cujus  tutelam  gerebat,  ex  testamen-  legacy  in  the  name  of  his  pupil,  in 

to   paths    sui    legatum  acceperit,  -consequence  of  a  bequest  made  in 

cum  nihil  erat  ipsi  tutori  relictum  the  testament  of  such  tutor's  father, 


k  patre  suo,  nihilominiis  poterit  no* 
mine  suo  de  inofficioso  patris  tes- 
tamento  agere. 


who  left  nothing  to  his  son;  the 
tutor  may  nevertheless  complain  in 
his  own  name  against  the  t^tament 
of  his  father,  as  inofficious  {or  con- 
trary to  parental  duty.) 


i  de  inofficioso  nomine  pupilli  agens  succubuerit. 


§  V.  Sed,  si  i  contrario  pupilli 
nomine,  cui  nihil  relictum  fuerat, 
de  insofficioso  egerit  et  superatus 
est  ipse  tutor,  quod  sibi  in  testa- 
mento  eodem  relictum  est,  non 
amittit 


^  5.  On  the  contrary,  if  a  tutor 
should  complain  in  the  name  of  his 
pupil,  against  the  testament  of  his 
pupil's  father,  who  left  nothing  to 
his  son  as  inofficious,  and  this  tes- 
tament should  be  confirmed,  yet  the 
tutor  would  not  be  barred,  on  ac- 
count of  this  proceeding  virttUe  of- 
Jicii,  from  claiming  his  own  legacy 
under  the  same  testament 

De  quarta  legitime  pari  is. 

^  VI.  Igitur  quartam  quis  debet       $6.  No  person,  entitled  to  a  fourth 


habere,  ut  de  inofficioso  ageie  non 
possit,  sive  jure  haereditario,  sive 
jure  legati  vel  fidei-ccHnmissi,  vel 
si  mortis  caus&  ei  quarta  donata 
fuerit,  vel  inter  vivos  in  iis  tantum 
modo  casibus,  quorum  mentionem 
nostra  facit  constitutio,  vel  aliis 
modis,  qui  in  nostris  constituti- 
onibuB  continentur.  Quod  autem 
de  quartft  diximus,  ita  intelligen- 


can  be  barred  from  bringing  a  com- 
plaint (de  inofficioso)  of  undutiful- 
ness,  imless  he  hath  received  it  ei- 
ther by  being  appointed  heir,by  hav- 
ing a  legacy,  or  by  means  of  a  trust 
for  his  use;  or  unless  his  legal  part 
hath  been  given  him  by  donation 
mortis  causa  or  inter  vivos,  (in  those 
cases,noticed  by  our  constitution)  or 
by  any  other  means  set  forth  in  our 
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dum  est,  ut,  siv^  unus  fuerit,  siv^ 
pluTes,  quibus  agere  de  inofficioso 
testamento  pennittitur,  una  quarta 
eis  dari  possit,  ut  ea  pro  ratal  eis 
distribuatur,  id  est,  pro  virili  por- 
tione  quarta. 


ordinances.  What  we  have  said  of 
the  fourth  or  legal  portion,  is  to  be 
so  understood,  that,  if  there  be  more 
persons  than  one,  who  have  a  right 
to  bring  a  plaint  of  undutifulness 
against  a  testament,  yet  one  fourth 
will  be  sufficient,  divided  among 
them  all  in  equal  portions. 


TITULUS   DECIMUS-NONUS. 

DE  H^REDUM  QUALITATE  ET  DIFFERENTIA. 


D.  xxix.  T.  11.     C.  vi.  T.  31. 


Divisio  hseredum. 


H£REDES  autem  aut  necessa- 
rii  dicuntur,  aut  sui  et  necessarii, 
aut  eztranei. 


Heirs  are  divided  into  three  sorts 
necessary ;  proper  and  necessary; 
and  strangers. 


De  haeredibas  necessariis  * 


$  1.  Necessarius  haeres  est  ser- 
vus  hnres  institutus ;  idedque  sic 
appellatur,  quia,  sive  velit,  sive  no- 
lit,  omnind  post  mortem  testatoris 
protmJis  liber  et  necessarius  hseres 
fit  Und^,  qui  facultates  suas  sus- 
pectas  habent,  solent  servum  suum 
primo  aut  secundo  aut  etiam  ulte- 
riore  gradu  h»redem  instituere ;  ut, 
si  creditoribus  satis  non  fiat,  potius 
qus  hseredis  bona,  quam  ipsius  tes- 
tatoris, k  creditoribus  possideantur, 
vel  distrahantur,  vel  inter  eos  divi- 
dantur.  Pro  hoc  tamen  incommo- 
do  illud  ei  commodum  preestatur,  ut 
ea,  qu8s  post  mortem  patroni  sui  si- 


$  1.  A  slave  instituted  by  his 
master,  is  a  necessary  heir ;  and  he 
is  so  called,  because  at  the  death  of 
the  testator  he  becomes  instantly  free 
and  is  compellable  to  take  the  heir- 
ship ;  he  therefore  who  suspects  his 
circumstances,  commonly  institutes 
his  slave  to  be  his  heir  in  the  first, 
second,  or  some  other  place ;  so  that, 
if  he  does  not  leave  a  sum  equal  to 
his  debts,  the  goods  which  are  seized, 
sold,  or  divided  among  his  creditors, 
may  rather  seem  to  be  those  of  his 
heir,  than  his  own.  But  a  slave,  in 
recompence  of  this  inconvenience,  is 
allowed  whatever  he  hath  acquired 
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bi  wcquimenty  ipsi  reserventur,  Et 
quamyis  bona  defuncti  non  suffi- 
eiant  creditoribusy  itenim  tamen  ex 
e&  caus&  res  ejus,  quas  sibi  acquisi* 
erit,  non  Twieimt. 


after  the  death  of  his  patron ;  for 
such  acquisitions  axe  not  to  be  sold 
although  the  goods  of  the  deceased 
should  ever  be  soinsufficientforthe 
payment  of  his  creditors. 


De  suis  hseredibus. 


$  II.  Sui  autem  et  necessarii  hse- 
redes  sunt,  veluti  filius,  filia,  nepos 
neptisve  ex  filio,  et  deinceps  c»teri 
liberi,  qui  in  potestate  morientis 
modd  fuerint.  Sed  ut  nepos  nep- 
tisve sui  hseredes  sint,  non  sufficit 
eum  eamve  in  potestat'^.  avi  mortis 
tempore  fuisse  :  sed  opus  est,  ut 
pater  ejus,  vivo  patre  suo,  desierit 
suus  hasres  esse,  aut  morte  intercep- 
tus,  aut  qualibit  ali&  ratione  libera- 
tus  k  patri&  potestate ;  tunc  enim 
nepos  neptisve  in  locum  patris  sui 
guccedit  Sed  sui  quidem  haeredes 
ided  appellantur,  quiadomestici  hee- 
redes  sunt,  et  vivo  quoque  patre 
quodammodo  domini  existimantur. 
Und^  etiam,  si  quis  intestatus  mo- 
riatuf ,  prima  causa  est  in  succes- 
8i<Hie  liberorum.  Necessarii  vero 
ided  dicuntur,  quia  omnind,  sive 
velint,  sive  nolint,  tam  ab  intestato 
quam  ex  testamento,  ex  lege  duo- 
decim  tabularum  hssredes  fiunt 
Sed  his  praetor  permittit  volentibus 
abstinere  haereditate,  ut  potius  pa- 
rentis quam  ipsorum  bona  similil^r 
k  cxeditoribus  possideantur. 


$  2.  Proper  and  necessary  heirs, 
are  sons,  daughters,  grandnsons  or 
grand-daughters  by  a  son  or  other 
direct  descendants,  in  the  power  of 
thedeceased  at  the  time  of  his  death. 
To  constitute  grand-children  proper 
heirs,  it  does  not  suffice,  that  they 
were  in  the  power  of  their  grand- 
father at  the  time  of  his  decease ; 
but  it  is  requisite,  that  their  father 
should  have  ceased  to  be  a  proper 
heir  in  the  life-time  of  his  father,  by 
having  been  freed,  either  by  death 
or  otherwise  from  paternal  authori- 
ty ;  for  then  it  is,  that  the  grand- 
son or  grand-daughter  succeeds  in 
place  of  their  father.  Heirs  are  call- 
ed sui  or  proper,  because  they  are 
domestic  ;  and  in  the  very  life-time 
of  their  father  are  reputed  masters 
in  a  certain  degree.  Hence  the  chil- 
dren of  an  intestate  are  first  in  suc- 
cession; and  are  called  necessary 
heirs,  because,  willing  or  mi  willing 
they  beeome  the  heirs  of  their  pa- 
rent according  to  the  law  of  the  12 
tables,  whether  under  a  testament 
or  an  intestacy.  But  when  children 
request  it,  the  praetor  permits  them 
to  obstain  from  the  inheritance, 
that  the  ejQfects  of  their  parents, 
rather  than  their  owQ|  may  be  seiz- 
ed by  the  creditors. 
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De  extraheid. 


$  nL  Cisterii  qui  testatoris  juri 
kabjteti  Hon  8unt|  extranei  hwedeB 
^peUantui;  itaque  liberi  nostril 
qui  in  potestale  nostril  non  sunl^ 
hftredes  4  nobis  instituti|  extranei 
hsaredis  nobis  videntur.  Clu&  de 
caufli  et  qui  httfedes  k  matie  insti- 
tuuntur  eodem  nuin^N>  sunt :  quia 
foeminA,  in  poteatate,  liberos  non  ha^ 
habant  Serous  quoque  hseies  k  do- 
mino uisdtatua»  et  post  factum  tea- 
tamentum  ab  eo  manumissusi  oo- 
dem  numero  habetur. 


$  3»  All  other  hsirsi  not  subject 
to  the  power  of  the  testator,  are 
called  strangers  i  thus,  children  not 
under  the  power  of  their  father^  but 
who  €ure  constituted  his  heirs,  are 
strangers  in  a  legal  sense  :  and  so 
are  children  instituted  heirs  by  their 
mother,  for  a  woman  is  not  allowed 
to  have  her  children  under  her  own 
power.  A  slave  also,  whomhis  mas- 
ter hath  instituted  by  testament  and 
afterwards  manumitted  is  so  ac- 
counted. 


De  testamenti  fiusUoiie. 


$  IT.  In  extmneis  hteredibusillud 
observatar,  ttt  sit  cum  eis  testamen- 
ti  fiaurtiQ,  siv^  hssredes  ipsi  instituan- 
tUT)  aive  ii,  qui  in  potestate  eorum 
«unt.  Et  id  duobus  tempcnribus 
iospidtyr;  testammti  quidem  facti 
tempom,  at  constiterit  iostitutio; 
AortiB  werd  testatoris,  ut  effectum 
habeat  Hoc  aaiplius,  et  cum  adit 
fatteditatom,  ^sse  debet  cum  eo  te»- 
tamenti  factio,  siv^  pur^  siv^  sub 
conditionehsBres  institutus  sit  Nam 
jus  huredis  eo  maxime  tempore  in 
f^itiendttm  est,  quo  acquirit  hssredi* 
tatem.  Medio  autem  tempore,  inter 
&ctum  testamentum  et  mortem  tes- 
UMtiM  Tel  oonditionem  institutionis 
•es^Mnnem,  mutatio  juris  non  nocet 
}ise)te4i :  qmant  diximus,  tria  tem- 
pota  mspici  debent  Testamenti 
atitem  fk^tionem  non  soliun  is  ha^ 
bete  videtut,  qui  testamentum  fa- 
oere  pdest ;  sed  etiam,  qui  ex  ahe- 
60  UMMMntdvel  ipsa  capeiepo- 
fM,  rtl  alii  ao^uiRoeft^  lio^  nen 


$4.  As  to  strangersi  it  is  requi- 
site, that  they  should  be  capable  of 
the  faction  of  a  testament,  whether 
instituted  heirs  themselves,  or  whe- 
ther those,  under  their  power,  are 
instituted.  And  this  quaUfication  is 
required  at  two  several  times;  at  the 
making  of  the  testament  that  the 
institution  may  be  valid ;  and  at  the 
testator's  death,  thatitmay  take  ef- 
fect ;  and  farther,  wheth^  an  heir 
be  appoinetd  simply  or  conditional- 
ly,  yet  he  ought  to  be  capable  of  the 
fkcticm  of  a  testament  at  the  time  of 
entering  upcm  the  inheritance ;  for 
his  right  is  principally  regarded  at 
the  time  of  acquiring  the  possession. 
Butintermediately  between  themak- 
ing  of  the  testament  and  the  death 
of  the  testator,  or  the  completion  of 
the  condition  of  the  institution,  the 
heir  will  not  be  prejudiced  by  inca- 
pacity <^  change  of  state  ;  because 
the  three  points  of  time  which  we 
hare  noted,  ave  the  tines  «o  beve- 
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possit  fitcere  testamexLtum.  Et  ideo 
furiosus,  et  mutus,  et  posthumus, 
et  infans,  et  61ius-familias,  et  ser- 
Yus  alienus,  testament!  factionem 
habere  dicuntur.  Lic^t  enim  testa- 
mentum  facere  non  possint,  atta- 
men  ex  testamento  vel  sibi  vel  alii 
acquirere  possunt 


garded.  Not  only  a  man  capable  of 
willing,  is  said  to  have  testamenii 
factionem;  but  also  any  person  ca- 
pable of  taking  for  the  benefit  of 
himself,  or  of  acquiring  by  testa- 
ment for  the  benefit  of  another: 
hence,  persons  mad,  mute,  or  post- 
humous, infants,  the  sons  of  a  fam- 
ily, or  slaves  not  your  own,  may  all 
be  said  to  have  the  faction  of  a  tes- 
tament (in  its  passive  signification.) 
For,  although  incapable  of  making, 
they  are  capable  of  acquiring  by 
testament,  either  for  themselves  or 
others. 


De  jure  deliberandi,  et 

§  y.  Extraneis  autem  h»redibus 
deliberandi  potestas  est  de  adeun- 
d&h8ereditateve1nonadeund&.  Sed 
siv^  is,  cui  abstinendi  potestas  est, 
immiscuerit  se  bonis  hsereditatis, 
siv^  extraneus,  cui  de  adeimd&  has- 
reditate  diliberare  licet,  adierit, 
postea  relinquendse  haeredilatis  fa- 
cultatem  non  habet,  nisi  minor  sit 
26  annis  :  nam  hujusmodi  setatis 
'  hominibus,  sicut  in  ceeteris  omnibus 
causis,  deceptis,  ita  et  si  temer^ 
damnosam  hsereditatem  susceperint 
praetor  succurrit.  Sciendum  est  ta- 
men,  Divum  Hadrianum  etiam  ma^ 
jori  26  annis  veniam  dedisse,  cum 
post  aditam  hsereditatem  grande  ses 
alienum.  quod  aditse  haereditatis 
tempore  latebat,  emersisset.  Sed 
hoc  quidem  Divus  Hadrianus  cui- 
dam  speciaUbeneficiopraestitit.  Di- 
vus autem  Grordianus  postea  militi- 
bustantummodd  hoc  concessit  Sed 
nostra  benevolentia  commune  om- 
nibus subjectis  imperio  nostro  hoc 


de  beneficio  inventarii* 

$  6.  Strangers,  appointed  heirs, 
may  deliberate  'ere  they  enter  upon 
an  inheritance.  But,  if  one,  who 
has  the  liberty  of  abstaining,  or  a 
stranger  who  is  permitted  to  deU- 
berate,  should  once  intermeddle,  it 
will  not  afterwards  be  in  his  power 
to  renounce  the  inheritance,  unless 
he  shall  be  under  the  age  of  twenty- 
five  years  :  for  the  praetor,  in  this 

as  in  all  other  cases,  reUeves  minors 

• 

who  have  been  deceived,  and  who 
rashly  take  upon  themselves  an  inju- 
rious inheritance.  Here  it  must  be 
noted,  that  the  emperor  Adrian  once 
gave  permission  to  a  person  of  full 
age,  to  relinquish  an  inheritance 
when  it  appeared  to  be  incumbered 
with  a  great  debt,  which  had  been 
concealed,  until  the  heir  had  taken 
upon  himself  the  administration. 
But  this  was  granted  as  a  special 
favour.  TheemperorG^rrfian  after- 
wards published  a  constitution  for 
the  ind^nnification  of  heirs  yet  con- 


UA.  U.    TIT.  XDL 


1S8 


beneficium  prsestitit :  et  coufititati- 
onem  tarn  sequissimam  quam  nobi- 
lissimam  scripsit,  cujus  tenorem  si 
observaverint  homines,  licit  eis  a- 
dire  haBreditatem,  et  in  tantiim  te- 
neri,  quantum  valere  bona  haeredi- 
tatis  contingit,  ut  ex  hac  causa  ne- 
que  deliberationis  auxilium  sit  eis 
necessarium,  nisi,  omiss^  observa-> 
tione  nostras  constitutionis,  et  deli- 
berandum existmiaverint,  et  ess^ 
Teteri  gravanini  aditionis  suppo- 
nere  maluerint 


fined  Ae  force  of  it  to  (fiose  only, 
who  were  of  the  soldiery.  But  our 
extended  benevolence  hath  rendered 
this  benefit  common  to  all  our  sub- 
jects, having  dictated  a  constitution 
just  and  noble,  which,  if  heirs  will 
observe,  they  may  enter  upon  their 
inheritance,  and  not  be  chargeable 
beyond  the  value  of  the  estate ;  so 
that  they  need  not  pray  time  for  de- 
liberation, unless  they  omit  to  ob- 
serve the  tenor  of  our  ordinance, 
choosing  rather  to  deliberate,  and 
submit  themselves  to  the  risk  at- 
tending tfie  acceptance  under  the 
ancient  law. 


De  acquirenda  vel  omittenda  heereditate. 


$  TI.  Item  extraneus  haeres  tes- 
tamento  institutus,  aut  ab  intestato 
ad  legitimam  hsereditatem  vocatus, 
potest  aut  pro  haerede  gerendo,  aujt 
etiam  nud&  voluutate  suscipiendaa 
haereditatis,  haeres  fierL  Pro  haere- 
de autem  gerere  quis  videtur,  si 
rebus  haereditariis  tanqu^m  haere$ 
utatur,  vel  vendendo  res  haeredir 
tarias,  vel  praedia  colendo,  locan- 
dove,  et  quoquo  modo  voluntatem 
suam  declaret,  vel  re,  vel  verbo, 
de  adeundsi  haereditate ;  dummodd 
sciat,  eum,  in  cujus  bonis  pro  haere- 
de gerit,  testatum  intestatumve 
obiissee,  et  se  ei  haeredem  esse. 
Pro  haerede  enim  g^ere,  est  pro 
domino  gerere :  veteres  enim,  haere- 
des  pro  dominis  appellabant  Sicut 
autim  nud&  voluntate  extraneus 
haeres  fit,  ita  contrari&  destinatione 
statim  ab  hsereditate  repellitur. 
Eum,  qui  surdus  vel  mutus  natus, 
vel  postea  &otU8  est,  nihil  piohibet 

20 


^  6.  A  stranger,  instituted  t>y  tmr 
tament,  or  called  by  law  to  a  fiiWr 
cession  in  a  case  of  intestacyi  piay 
make  himself  accountable  as  b^, 
either  by  doing  some  apt  as  auch  j 
ox  by  barely  signifying  his  accapr 
tance  of  the  heirship.  And  a  mn 
is  deemed  to  act  as  the  heir  of  a^ 
inheritance,  if  he  treat  it  as  his  own, 
by  selling  any  part  of  it,  by  culti- 
vating the  ground,  or  by  leasing  it : 
or  declare  his  consent  to  accept  it, 
either  by  act  or  speech ;  knowing 
that  the  person,  with  whose  estat^ 
he  intermeddles,  is  dead  testate  or 
intestate,  and  that  he.  himself  is  the 
heir,:  for  to  act  as  heir,  is  to  act  as 
proprietor;  and  the  ancients  fre- 
quently used  the  term  heir,  whan 
they  would  denote  the  propnetoi. 
But  as  a  stranger  may  become  heir 
by  a  bare  consent,  eo  on  the  '^ntxa* 
ry,  by  a  mere  dissent,  he  outy  bpr 
hioaaelf  irom  aa  iidierilaaop*    4ai 
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pro  hserede  gerere,  et  acquirere  sibi 
hsreditatem;  si  tamen  intelligit, 
quod  agit 


nothing  prevents,  but  that  a  person, 
who  was  bom  deaf  and  dumb,  or 
become  so  by  accident,  may,  act  as 
heir,  and  acquire  the  inheritance,  if 
he  know  what  he  is  doing. 


TITULUS   VIGESIMUS. 


DE  LEGATIS. 


D.  XXX.  xxxi.  xxxii.    C.  vi.  T.  37. 


Gontinuatio. 


POST  h8BC  videamus  de  legatis ; 
qu»  pars  juris  extra  propositam 
quidem  materiam  videtur :  nam  lo- 
quimur  de  iis  juris  figuris,  quibus 
per  universitatem  res  nobis  acqui- 
runtur :  sed,  cum  omnind  de  testa- 
mentis  et  de  hseredibus,  qui  in  tes- 
tamento  instituuntur,  loquuti  simus, 
non  sin^  caus&  sequenti  loco  potest 
h»c  juris  materia  tractari. 


We  will  now  make  some  observa- 

« 

tions  upon  legacies ;  although  this 
part  of  the  law  may  not  seem  to  fall 
in  with  the  subject  proposed;  for 
we  are  treating  of  those  legal  me- 
thods, by  which  things  may  be  ac- 
quired universally :  but,  as  we  have 
already  spoken  at  large  of  testa- 
ments and  testamentary  heirs,  we 
may  not  improperly  proceed  to  the 
subject  of  legacies. 


Definitio. 

§  I.  Legatum  itaque  est  donatio  ^  1.  A  legacy  is  a  gift  directed 
quffidam  k  defimcto  relicta,  ab  haere-  by  the  deceased,  and  to  be  fulfilled 
de  prsestanda.  by  the  heir. 

De  antiquis  generibus  legatorum  sublatis. 


^  II.  Sed  olim  quidem  erant  le- 
gatorum genera  quatuor ;  per  vin- 
dicationem,  per  danmationem,  si- 
nendi  modo,  per  prsBceptionem :  et 
certa  quaedam  verba  cuique  generi 
legatorum  assignata  erant,  per  quae 
singula  genera  legatorum  signiflca- 


§  2.  Anciently  there  were  four 
kinds  of  legacies  in  use ;  namely, 
per  vindicatianem,  per  damfioHon'- 
em,  sinendo  modo  and  per  proBcep* 
tionem.  To  each  of  these  was 
assigned  a  certain  form  of  words, 
by    which  their   diflferent  species 
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bantur :  sed  ex  constitutionibiis  Di- 
vorum  principum  solemnitas  hujus- 
modi  verborum  sublata  est.  Nos- 
tra aut^B  constitutio,  quam  cum 
magna  fecimus  lucubratione,  de- 
fimctorom  voluntates  validioies  es- 
se cupientes,  et  non  verbis  sed  vol- 
mitatibus  eorum  &ventes,  disposuit, 
ut  omnibus  una  sit  natura,  et  qui- 
buscunque  verbis  aliquid  relictum 
sit,  liceat  legatariis  id  persequi, 
non  solum  per  aetiones  personales, 
sed  etiam  per  in  rem  et  per  hypo- 
thecariam.  Cujus  constitutionis 
perpensum  modum  ex  ipsius  tenore 
perfectissime  accipere  possibile  est. 


were  signified;  but  these  fixed 
forms  have  been  wholly  taken  away 
by  the  imperial  ordinance  of  the 
later  emperors.  ConstarUinus^  Con- 
stantius,  and  Constans.  We  also, 
desirous  of  enforcing  the  wills  of 
deceased  persons,  and  regarding 
their  intentions  more  than  their 
words,  have,  after  great  study,  en- 
acted that  the  nature  of  all  legacies 
shall  be  the  same ;  and  legatees,  by 
whatever  words  constituted,  may 
sue  for  what  is  left  them,  not  only 
by  a  personal,  but  by  a  real  or 
hypothecary  action.  But  the  reader 
may  perfectly  comprehend  the  well 
weighed  matter  of  this  constitution, 
from  the  tenor  of  it. 


Collatio  legatorum  et  fidei-commissorum. 


$  III.  Sed  non  usque  ad  eam 
constitutionem  standum  esse  existi- 
mavimus :  cum  enim  antiquitatem 
invenimus  legata  quidem  strict^ 
concludentem,  fidei-commissis  au- 
tem,  quae  ex  voluntate  magis  des- 
cendebant  defunctorum,  pinguiorem 
naturam  indulgenliem,  necessarium 
esse  duximus,  omnia,  legata  fidei- 
commissis  exsequare,  ut  nulla  sit 
inter  ea  difierentia,  sed,  quod  deest 
legatis,  hoc  repleatur  ex  natur& 
fidei-conmiissorum :  et,  si  quid  am- 
plius  est  in  legatis,  per  hoc  crescat 
fidei-K^ommissorum  natura.  Sed, 
n^  in  primis  legum  cunabuUs,  per- 
mistim  de  his  exponendo,  studiosis 
adolescentibus  quandam  introduca- 
mus  difficultatem,  operse  pretium 
esse  duximus,  interim,  separatim 
prii^  de  legatis  et  postea  de  fider- 


^  3.  We  have  judged  it  expedient 
that  our  constitution  should  not  rest 
here;  for,  observing  that  the  an- 
cients confined  legacies  within  strict 
rules,  but  were  favourable  to  gifts  in 
trust,  it  was  thought  necessary  to 
make  all  legacies  equal  to  gifts  in 
trust,  that  no  difference  in  effect 
shpuld  remain  between  them;  so 
that  whatever  is  deficient  in  the  na- 
ture of  legacies,  may  be  supplied  by 
the  nature  of  trust,  and  whatever  is 
abundant  in  the  nature  of  legacies 
may  become  an  accretion  to  the  na- 
ture of  trusts.  But,  that  we  may 
not  raise  difficulties,  and  perplex  the 
minds  of  young  persons  at  their  en- 
trance upon  the  study  of  the  law, 
by  explaining  these  things  promis- 
cuously, we  have  esteemed  it  worth 
our  pains  to  treat  separately,  first  of 
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oomtitiissis  fractare ;  ut,  natur&  utri- 
usque  juris  cognitft,  (acilh  possint 
pennistionein  eorum  eruditi  subti- 
Moribus  auribus  accipere* 


legacies  and  then  of  trusts,  that,  the 
nature  of  both  being  known,  the 
student,  thus  instructed,  may  more 
easily  understand  their  relation  and 
interoiixture. 


De  re  legata.    Et  primum  de 

cujus  non  est 

{(  lY.  Non  Bolixm  autem  testato- 
ris  vel  hsoredis  res,  sed  etiam  aliena 
legari  potest,  ita  ut  hsBres  cogatur 
redimere  earn  et  prsestare;  vel,  si 
earn  non  potest  redimere,  eestima- 
tionem  ejus  dare.  Sed,  si  talis  sit 
teSj  cujus  commercium  non  est, 
vel  adipisci  non  potest,  nee  cestima- 
tio  ejus  debetur ;  veluti  si  quis  cam- 
pum  martium,  vel  basilicas,  vel 
templa,  vel  quae  publico  usui  desti- 
nata  sunt,  legaverit:  nam  nuUius 
momenti  tale  legatum  est  Quod 
autem  diximus,  alienam  rem  posse 
legari,  ita  intelligendum  est,  si  de^ 
functus  sciebat,  alienam  rem  esse, 
non  si  ignorabat.  Forsitjin  enim^ 
si  soivisset  alienam  rem  esse,  non 
kgasset ;  et  ita  Divus  Pius  rescrip- 
sit  Et  verius  est,  ipsum,  qui  agit, 
id  est,  legatarium,  probare  opor- 
tere^  scivisse  alienam  rem  legare 
defunctum,  non  hseredem  probare 
oportere,  gnorasse  alienam:  quia 
semper  necessitas  probandi  incum- 
bit  illiy  qui  agit 


re  testatoris,  hseredis,  aliena, 
commercium. 

^  4.  A  testator  may  not  only  be- 
queath his  own  property,  or  that  of 
his  heir,  but  also  the  property  of 
others ;  and,  if  the  thing  bequeathed 
belong  to  another,  the  heir  can  be 
obliged  either  to  purchase  and  de- 
liver it,  or  to  render  the  value  of  it, 
if  it  cannot  be  purchased.  ^  But,  if 
the  thing  bequeathed  be  not  in 
conunerce,  or  cannot  be  purchased, 
the  heir  is  not  boimd  to  pay  the 
value  to  the  legatee ;  as  if  a  man 
should  bequeath  the  Campus  Mar- 
tius,  the  palaces,  the  temples,  or  any 
of  those  things,  which  appertain  to 
the  public :  for  such  legacies  can  be 
of  no  avail.  But,  in  saying  that  a 
testator  might  bequeath  the  goods 
of  another,  we  would  be  understood 
to  mean,  that  this  can  be  done  only, 
if  the  deceased  knew,  that  what  he 
bequeathed  belonged  to  another, 
and  not,  if  he  were  ignorant  of  it  5 
since,  if  he  had  known,  he  probably 
would  not  have  left  such  a  legacy : 
and  to  this  purpose  is  the  rescript 
of  the  emperor  Antoninus.  And  it 
is  incumbent  upon  the  plaintiff  or 
legatee  to  prove  the  deceased  knew 
that  what  he  left  belonged  to  ano^ 
ther ;  the  heir  is  not  obliged  to  prove^ 
that  the  deceased  did  not  know  it ; 
for  the  burthen  of  proof  lies  utx>n 
the  complainant 
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De  re  pignora  a. 

§  y.  Sed  et,   si  rem  obligatam        $6.   If  a  man  bequeath    that 


creditori,  aUquis  legaverit,  necesse 
habet  hseres  earn  luere.  Et  in  hoc 
quoque  casu  idem  placet,  quod  in 
re  alien& ;  ut  ita  demum  luere  ne- 
cesse habeat  hasres,  si  sciebat  de- 
functus,  rem  obligatem  esse  :  et 
ita  Diyi  Severus  et  Antoninus  re- 
scripserunt  Si  tamen  defunctus 
voluerit  legatarium  luere,  et  hoc  ex- 
presserit,  non  debet  haeres  earn 
luere. 


which  he  hath  pledged  to  a  creditor 
the  heir  is  under  a  necessity  of  re- 
deeming it :  but  in  this,  as  in  the 
former  case,  concerning  the  goods  of 
another,  the  heir  cannot  be  obliged 
to  redeem,  unless  the  deceased  knew 
that  the  thing  was  pledged;  and 
this  the  emperors  Severus  and  Anto- 
ninus have  declared  by  their  re- 
script But  when  it  appears  to  have 
been  the  express  will  of  the  deceas- 
ed, that  the  legatee  should  redeem 
the  thing  bequeathed,  the  heirought 
not  to  redeem  it 


De  re  alima  post  testamentum  a  legatario  acquisita. 


§  VI.  Si  res  aliena  legata  fuerit, 
et  ejus  rei  vivo  testatore  legatarius 
dominus  factus  fuerit,  siquid^m  ex 
causi  emptionis,  ex  testamento  ac- 
tione  pretium  consequi  potest :  si 
verd  ex  causa  lucrative,  veluti  ex 
donatione,  vel  ex  alia  simili  causa, 
agere  non  potest :  nam  traditum 
est  duas  lucrativas  causas  in  emi- 
dem  hominem  et  eandem  rem  con- 
curre  non  posse.  Hac  ratione,  si 
ex  duobus  testamentis  eadem  res 
eidem  debeatur,  interest,  utrdm 
rem,  an  sestimationem,  ex  testamen- 
to consecutus  sit :  nam,  si  rem  ha- 
bet agere  non  potest ;  quia  habet 
eam  ex  caus&  lucrative :  si  sestima- 
tionem; agere  potest 


^  6.  If  a  thing  bequeathed  be  the 
property  of  another,  and  the  legatee 
become  the  proprietor  of  it  in  the 
life-time  of  the  testator  by  purchase, 
he  may  recover  the  value,  by  an  ac- 
tion under  the  will ;  but,  if  he  ob- 
tained it  as  a  gift,  or  by  any  lucra- 
tive title^  no  action  will  lie ;  for  it 
is  a  maxim,  that  two  lucrative  causes 
can  never  concur  in  the  same  person 
and  thing.  And  therefore,  if  the 
same  specific  thing  be  left  by  two 
testaments  to  the  same  person,  the 
question  will  be,  when  the  legatee 
sues  under  one  of  them,  whether  he 
hath  obtained  the  thing  itself,  or  the 
value  of  it,  by  virtue  of  the  other  1 
for,  if  he  be  already  possessed  of  the 
thing  itself,  the  suit  is  at  an  end,  be- 
cause he  hath  received  it  on  a  lu- 
crative account ;  but  if  he  hath  al- 
ready obtained  the  value  of  it  only, 
he  may  still  sue  for  the  thing  i|self. 
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De  his,  quae  non  sunt  in  rerum  natura. 


§  YII.  Ea  quoque  res,  quae  in 
rerum  natur^  non  est,  simod6futu- 
ra  est,  recte  legatur ;  veluti  fhic- 
tus,  qui  in  illo  fundo  nati  erunt,aut 
quod  ex  ilia  ancilla  natum  erit 


§  7.  Things,  which  exist  only  in 
possibiUty,  may  be  bequeathed ;  as 
the  fruits,  which  shall  grow  on  such 
a  spot  of  ground :  or  the  ofispring, 
which  shall  be  bom  of  a  particular 
slave. 


De  eadem  re  duobus  legata. 


^  8.  When  the  same  specific  le- 
gacy is  left  to  two  persons,  either 
conjunctively  or  disjimctively,  and 
both  are  willing  to  accept,  it  must 
be  divided  between  them.  But, 
should  one  of  the  legatees  die  in  the 
lifetime  of  the  testator,  or  dislike  his 
legacy,  or  be  by  any  means  pre- 
vented from  taking  it,  the  whole 
vests  in  his  co-legatee.  A  legacy 
thus  worded^  is  in  the  conjimetive, 
I  give  and  bequeath  my  slave  Sti- 
chus  to  Titius  and  Seitis  :  but  if 
thus,  in  the  disjunctive,  I  give  and 
bequeath  my  slave  Stichus  to  Titius: 
I  give  and  bequeath  my  slave  Stir 
chus  to  Seius,  Although  the  testa- 
tor add,  that  he  gives  the  same 
slave  Stichus  to  Seius^  yet  the  lega- 
cy would  be  understood  in  the  dis- 
junctive. 

Si   legatarius  proprietatem  fundi  alieni  sibi  legatis  emerit  et 

ususfructus  ad  earn  pervenerit. 


§  Vni.  Si  eadem  res  duobus 
legata  sit,  sive  conjunctim,  sive  dis- 
junctim,  si  ambo  perveniant  ad  le- 
gatum,  scinditur  inter  eos  legatum : 
si  alter  dificiat,  quia  aut  spreverit 
legatum,  aut  vivo  testatore  decesse- 
rit,  vel  alio  quoquo  modo  defecerit, 
totum  ad  collegatarium  pertinet. 
Conjunctim  autem  legatur,  veluti 
si  quis  dicat,  Titio  et  Seiohominem 
Stichum  do,  lego:  disjimctim  ita 
Titio  hominem  Stichum  do,  lego  : 
Seio  hominem,  Stichum  do,  lego. 
Sed  et,  si  expresserit  eundum  horn-- 
inem  Stichum,  eeque  disjunctim  le- 
gatum intelligitur. 


$  IX.  Si  cui  fundus  alienus  lega- 
tus  sit,  et  emerit  proprietatem  de- 
ducto  usufructu,  et  ususfructus  ad 
eum  pervenerit,  et  postea  ex  testa- 
mento  agat,  recte  eumagere  et  fun- 
dumpetereJulianusait;  quia  usus- 
fructus in  petitione  servitutis  locum 
obtinet :   sed  officio  judids  conti- 


§  9.  If  a  man  bequeath  to  any 
one  the  grotmd  of  another,  and  the 
legatee  purchase  the  property  with- 
out the  usufruct,  which  afterwards 
accrues  to  him,  it  is  said  by  Julian- 
us,  that  he  may  sue  imder  the  tes- 
tament, and  demand  the  ground  ; 
because  the  usufruct  is  regarded  as 
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netur,  ut  dedacto  usufructu  jubeat 
sBstiinationeiu  prsBstari. 


a  service  only.  *  But  it  is  the  duty 
of  a  judge,  in  this  case,  to  order  the 
price  of  the  property  to  be  paid,  de- 
ducting the  value  of  the  usuiiuct 


De  re  legatarii. 


$  X.  Sed,  si  rem  legatarii  quis 
ei  legaveiit,  inutile  est  legatiun; 
quia,  quod  proprium  est  ipsius,  am- 
plius  ejus  fieri  non  potest :  et  licit 
alienaverit  earn,  non  debetur,  nee 
ipsa  res,  nee  sstimatio  ejus. 


§  10.  A  man  uselessly  bequeaths 
to  another,  what  already  belongs  to 
him ;  for  what  is  already  the  pro- 
perty of  a  legatee,  cannot  become 
more  so.  And,  although  the  legatee 
should,  after  the  bequest,  alien  the 
thing  bequeathed,  neither  the  thing 
itself,  nor  the  value  of  it,  would  be- 
come due  to  him. 


Si  quis  rem  suam,  quasi  non  suam,  legaverit 


§  XI.  Si  quis  rem  suam  quasi 
alienam  legaverit,  valet  legatum: 
nam  plus  valet  quod  in  veritate  est, 
quam  quod  in  opinione.  Sed  et,  si 
legatarii  esse  putavit,  valere  con- 
stat; quia  exitum  voluntas  defunc- 
ti  habere  potest 


^  11.  If  a  testator  bequeath  what 
is  his  own,  as  if  it  were  the  proper- 
ty of  another,  the  bequest  would  be 
good;  for  truth  is  more  prevalent 
than,  what  is  founded  upon  opinion 
only.  But  although  the  testator 
imagine,  that  what  he  bequeaths, 
belongs  already  to  the  legatee,  yet, 
if  it  do  not,  it  is  certain,  that  such 
a  legacy  would  also  be  valid ;  be- 
cause the  will  of  the  deceased  can 
thus  take  effect. 


De  alienatione  et  oppignoratione  rei  legatee. 


$  XII.  Si  rem  suam  legaverit 
testator,  posteaque  eam  alienaverit, 
Celsus  putat,  si  non  adimendi  ani- 
mo  vendidit,  nihilominus  deberi: 
idemque  Divi  Severus  et  Antoni- 
nus rescripserunt.  lidem  rescrip- 
serunt,  eum,  qui  post  testamentum 
tactxun  prsedia,  qusd  legata  erant, 
pignori  dedit,  ademisse,  l^atum 
non  videri :  et  ide6  legatarium  cum 
hrseede  ejus  agere  posse,  ut  prsedia 


^  12.  If  a  testator  bequeath  his 
own  property,  and  afterwards  aUen, 
it  is  the  opinion  of  Celsus,  that  the 
thing  bequeathed  will  become  due 
to  the  legatee,  if  the  testator  did  not 
dispose  of  it,  with  an  intention  to 
oust  him.  The  emperors  Severus 
and  Antoninus  have  published  their 
rescript  to  this  effect ;  and  they  have 
also  signified  by  another  rescript 
that  a  legacy  afterwards  pawned  or 
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h  ereditore  luantur.  Bi  yerd  quis 
partem  rei  legate  alienayerit,  pars, 
quae  non  est  alienata,  omnind  debe- 
tur :  pars  autem  alienata,  ita  debe- 
tur,  si  non  adimendi  animo  aliena- 
ta sit 


mortgaged,  shall  not  be  considered 
^is  retracted;  and  that  the  legatee 
may  bring  suit  against  the  heir,  and 
oblige  him  to  redeem.  And,  if  but 
a  part  of  the  thing  bequeathed  be 
aliened,  that  part  which  remains 
unaliened,  is  still  due;  and  that, 
which  is  ahened,  is  only  due,  if  it 
appear  not  to  have  been  aliened  by 
the  testator  with  a  design  to  retract 
the  legacy. 


De  liberatione  legata. 


§  Xni.  Si  quis  debitori  suo  li- 
berationem  legaverit,  legatum  utile 
est :  et  n^que  ab  ipso  debitore,  n^- 
que  ab  haerede  ejus,  potest  hseres 
petere,  neque  ab  alio,  qui  h^redis 
loco  sit.  Sed  et  potest  k  debitore 
conveniri,  ut  liberet  eum.  Potest 
etiam  quis  vel  ad  tempus  jubere, 
ne  hteres  petat 


$  13.  If  a  man  by  will  discharge 
his  debtor,  the  bequest  is  effectuid ; 
and  the  heir  can  bring  no  suit  a- 
gainst  the  debtor,  his  heir  or  any 
representative.  On  the  contrary, 
the  heir  of  the  testator  may  be  con- 
vened by  the  debtor,  and  obhged  to 
give  him  his  discharge.  A  man 
may  also  forbid  his  heir  to  sue  a 
debtor,  within  a  time  limited. 


De  debito  legato  creditori. 


§  XIV.  Ex  contrario  si  debitor 
creditori  suo,  quod  debet,  legaverit, 
inutile  est  legatum,  si  nihil  plus 
est  in  legato,  quam  in  debito :  quia 
nihil  amplius  per  legatum  habet: 
quod  si  in  diem,  vel  sub  conditione, 
debitum  ei  pure  legaverit,  utile  est 
legatum  propter  representationem. 
Quod  si  vivo  testatore  dies  venerit, 
vel  conditio  extiterit,  Papinianus 
scripsit,  utile  esse  nihilominus  lega- 
tum, quia  semel  constitit :  quod  et 
verum  est.  Non  enim  placuit  sen- 
tentia  existimantium,  extinctum 
esse  legatum,  quia  in  earn  causam 


$  14.  On  the  contrary,  a  legacy 
by  a  debtor  to  his  creditor  of  the 
money,  which  he  owes  him,  is  in- 
eflfectual,  if  it  amount  merely  to  the 
value  of  the  debt ;  for  the  creditor 
receives  no  benefit  But,  if  a  debtor 
bequeath  simply  to  his  creditor  «. 
sum  of  money,  which  was  to  be  paid 
at  a  day  certain,  or  which  he  owed 
upon  condition,  the  legacy  will  take 
effect  on  accoimt  of  the  representa^ 
tion,  i.  e,  because  it  becomes  due  be- 
fore the  debt  But,  according  to 
Papmian,  if  the  day  of  paymMit 
should  oome,  or  the  evwt  <)f  4he 
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pervenerit,  k  qu&  incipere  non  po-    ccmdition  happen  in  the  lifetime  of 
test  the  testator,  the  legacy  would  neTer- 

theless  be  effectual,  because  it  was 
once  good ;  which  is  true.  For  we 
are  not  satisfied  with  the  opmion 
that  a  legacy  once  good,  may  after- 
wards become  extinct,  by  falling 
into  a  state,  from  which  it  could  not 
baye  taken  a  l^;al  ooouM^cement 


]>e  dote  uxori  legata. 


§  XV.  Sed,  si  uxori  maritus  do- 
tem  legaverit,  valet  legatum  :  quia 
plenius  est  legatum,  quam  de  dote 
actio.  Sed,  si,  quam  non  accepit, 
dotem  legaverit,  Divi  Severus  et 
Antoninus  rescripserunt,  siquidem 
simplicit^r  legaverit,  inutile  esse 
legatum ;  si  verd  certa  pecunia,  vel 
certum  corpus,  aut  instrumenta  do- 
tis  in  praelegando  demonstrata  simt, 
valere  legatum. 


§  15.  If  a  man  bequeath  to  his 
wife  her  marriage  portion,  it  is  va^- 
lid ;  for  the  legacy  is  more  benefi- 
cial than  the  action  she  might  main- 
tain for  the  recovery  of  her  portion* 
But,  if  he  bequeath  to  his  wife,  her 
marriage  portion,  never  actually  re- 
ceived, the  emperors  Severus  and 
Antoninus  have  declared  by  their 
rescript  that  if  it  be  left  simply  with- 
out any  specification  of  a  sum'cer- 
tain,  the  legacy  is  void ;  but  if  any 
sum  or  thing  be  specified,  or  if  the 
instruments,  in  which  the  exact  va- 
lue of  the  portion  is  mentioned,  be 
refened  to,  the  legacy  is  vaHd. 


De  interita  et  matatione  rei  legatas. 


^  XVI.  Si  res  legata  sin^  fia^to 
hseredis  perierit,  legatario  decedit. 
Et,  si  servus  alienus  legatus  sin^ 
&cto  hseredis  manumissus  fuerit, 
non  tenetur  hseres.  Si  verd  here- 
dis  servus  legatus  sit,  et  ipse  eum 
manumiserit,  teneri  eum,  Julianus 
scripsit :  nee  interest,  sciverit,  an 
ignoraverit,  k  se  eum  legatum  esse. 
Sed  et,  si  alii,  donaverit  servum,  et 
is,  cni  donatus  est,  eum  manumise- 

21 


^16.  If  a  thing  bequeathed  should 
perish  before  delivery  without  fault 
of  the  heir,  the  loss  falls  upon  the 
legatee.  And,  if  the  slave  of  ano- 
ther, who  is  bequeathed,  should  be 
manumitted  the  heir  not  being  privy 
to  the  manimiission,  he  can  be  sub- 
ject to  no  action.  But,  if  a  testator 
bequeath  the  slave  of  his  heir,  who 
afterwards  manumits  that  slave,  it 
is  the  opinion  of  JuKanj  that  the 
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lit,  tenetur  hieres  ;    quamvis  igno- 
rayerit,  k  se  eum  legatum  esse. 


heir  is  answerable;  wheiher  he 
knew  of  the  legacy  or  not.  Also  if 
the  heir  hath  made  a  present  of  a 
slave  bequeathed,  and  the  donee 
hath  manumitted  him,  the  heir  is 
Uable  although  ignorant  of  the  be- 
quest 


De  interitu  quarundam  ex  pluribus  rebus  legatis. 


§  XVII,  Si  quis  ancillas  cum 
suis  natis  legaverit,  etiamsi  ancill» 
mortusD  fuerint,  partus  legato  ce- 
dunt  Idem  est,  et  si  ordinarii  ser- 
vi  cum  vicariis  legati  fuerint :  quia 
Uc^t  mortui  sint  ordinarii,  tamen 
vicarii  l^ato  cedunt  Sed,  si  ser- 
vus  fuerit  cum  peculio  logatus,  mor- 
tuo  servo,  vel  manumisso,  vel  ali- 
enato,  peculii  legatum  extinguilur. 
Idem  est,  si  fundus  instructus,  vel 
cmn  instrumento,  legatus  fuerit; 
nam,  fundo  aiienato,  et  instrumenti 
legatum  extinguitur. 


§  17.  If  a  testator  bequeath  his 
female  slaves  and  their  ofispring, 
although  the  slaves  die,  their  issue 
becomes  due  to  the  legatee:  and  so, 
if  ordinary  slaves  are  bequeathed 
together  with  vicarial ;  for  although 
the  ordinary  slaves  die,  yet  the  vica- 
rial slaves  will  pass  by  virtue  of  the 
bequest.  But,  where  a  slave  is  be- 
queathed with  his  peculium,  and  af- 
terwards dies,  or  is  manumitted,  or 
aliened,  the  legacy  of  the  peculiwn 
becomes  extinct  The  consequences 
will  be  the  same,  if  apiece  of  ground 
is  bequeathed  with  the  instruments 
for  improving  it ;  for,  if  the  testa- 
tor aliens  the  ground,  the  legacy  of 
the  instruments  of  husbandry  is  of 
course  extinguished. 


De  grege  legato. 


$  XV  111.  Si  grex  legatus  fuerit, 
et  postea  ad  unam  ovem  pervenerit 
quod  superfuerit,  vindicari  potest 
Grege  autem  legato  etiam  eas  oves, 
qusB  post  testamentum  factum  gregi 
adjiciuntur,  legato  cedere  Julianus 
ait  Est  autem  gregis  unum  cor- 
pus ex  distantibus  captibus,  siciit 
»dium  unum  corpus  est  ex  cohseren- 
tibus  lapidibus. 


^  18.  If  a  flock  is  bequeathed, 
and  afterwards  reduced  to  a  single 
sheep,  that  sheep  is  claimable;  and 
if  a  flock  receive  an  addition,  after 
it  hath  been  bequeathed,  this  addi- 
tion will  also  according  to  Julian 
enure  to  the  legatee.  For  a  flock  is 
deemed  one  body,  consisting  of  se- 
parate members,  as  a  house  is  reck- 
oned one  body,  composed  of  materi- 
als, joined  together  and  adhering. 
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De  sedibas  legatis. 

§  XIX.  -^EJdibus  denique  legatis,        §  19.  And  lastly,  when  an  house 

is  bequeathed,  the  marble  or  pillars 
which  are  added  after  the  bequest 
is  made,  will  pass  under  the  general 
legacy. 


columnas  et  marmora,  quse  post  tes- 
tamentum  factum  adjecta  sunt,  le- 
gato decimus  cedere. 


De  peculio. 

$  XX.  Si  peculium  legatum  fue-        §  20.  When  the  pectUium  (of  a 


rit,  sin&  dubio  quicquid  peculio  ac- 
cedit  vel  decedit,  vivo  testatore, 
legatarii  lucro  vel  damno  est  Quod 
si  post  mortem  testatoris  ant^  adi- 
tam  haereditatem  aUquid  servus  ac- 
quisierit,  Julianus  ait,  siquid^m  ip- 
si  manumisso  peculium  legatum  fii- 
erit,  omne,  quod  ant^  aditam  haere- 
ditatem acquisitum  est  legatario  ce- 
dere ;  quia  hujusmodi  legati  dies  ab 
adita  hsereditate  cedit :  sed,  si  ex- 
traneo  peculium  legatum  fuerit,  non 
cedere  .ea  legato,  nisi  ex  rebus  pe- 
ciiliaribus  auctum  fuerit  peculium. 
Peculium  autem,  nisi  legatum  fue- 
rit, manumisso  non  debetur :  quam-  * 
vis,  si  vivus  manumiserit,  sufELcit, 
si  non  adimatur :  et  ita  Divi  Seve- 
rus  et  Antoninus  rescripserunt  li- 
dem  rescripserunt^  pecuho  legato, 
non  videri  id  relictum,  ut  petitio- 
nem  habeat  pecunise,  quam  in  ra- 
tiones  dominicas  impenderit  li- 
dem  rescripserunt,  peculium  vide- 
ri legatum,    cum  rationibus    red- 


slave)  is  bequeathed,  it  is  certain, 
that  the  increase  or  decrease  of  it  in 
the  life  of  the  testator,  becomes  the 
loss  or  gain  of  the  legatee.  And,  if 
the  peculitun  of  a  slave  be  left  to 
him  with  his  liberty  and  he  increase 
the  peculiumsuihaeqiientio  the  death 
of  the  testator,  and  before  the  inhe- 
ritance is  entered  upon,  it  is  the  opi- 
nion of  Julian^  that  the  increase 
will  pass  to  him  as  legatee:  for  such 
a  legacy  does  not  become  due,  but 
from  the  day  of  the  acceptance  of 
the  inheritance :  but  should  the  jfe- 
culium  of  a  slave  be  bequeathed  to 
a  stranger,  an  increase,  acquired 
within  the  period  above-mentioned 
will  not  pass  under  the  legacy,  un- 
less the  acquisition  were  made,  by 
means  of  something  appertaining  to 
the  peculium  ;  for  the  peculium  of 
a  slave  does  not  belong  to  him,  af- 
ter he  is  manumitted  by  testament, 
unless  expressly  given  ;  although, 
if  a  master  in  his  life-time  manumit 
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ditis  liber  esse  jussus  est,  ct  ex  eo    his  slave,  his  pecuKum  will  pass  to 
leliqua  inferre.  him  of  course,  if  not  excepted  :  and 

such  is  the  rescript  of  the  emperors 
Sevems  and  Anitminus  ;  who  have 
also  declared,  that  when  a  peculkun 
is  bequeathed  to  a  slave,  it  does  not 
seem  intended  that  he  should  have 
the  right  of  demanding  what  he 
may  have  expended  for  the  use  of 
his  master.  The  same  princes  have 
farther  declared  that  a  slave  seems 
intitled  to  inspecuKum^  if  his  liber- 
ty be  lefi;  him  <m  condition,  that  he 
will  bring  in  his  accounts,  and  sup- 
ply any  deficiency  out  of  the  profits 
of  his  peculium. 

De  rebus  corporalibus  et  incorporalibus. 

^  XXI.  Tamautem  corporales  ^  21.  Things  incorporeal  may  be 
res  legari  possunt,  quam  incorpo-  bequeathed  as  well  as  things  corpo- 
rales ;  et  ided,  quod  defuncto  debe-  real :  and  so  therefore  may  a  debt, 
tur,  potest  alieni  legari,  ut  actiones  due  to  the  testator ;  and  the  heir  be 
suas  haeres  legatario  praestet ;  nisi  obliged  to  transfer  his  right  of  ac- 
exegerit  vivus  testator  pecuniam  :  tion  to  the  legatee :  unless  the  tes- 
nam  hoc  casu  legatum  extinguitur.  tator  in  his  life-time  received  the 
Sed  et  tale  legatum  valet ;  damnas  money  due  to  him ;  for  in  this  case 
esto  hxeres  mens  domum  iUius  refi-  the  legacy  would  become  extinct. 
cere :  vel  ittum  cere  aliena  Wberwre.    Such  a  legacy  as  this,  is  also  good; 

I  command  tny  heir  to  rebuild  the 
house  of  Tiiius:  or  to  free  him 
from  his  debts. 

De  legato  generali. 

§  yXTT.  Si  gsneralit^r  servus,  §22.  If  a  testator  bequeath  a 
vel  les  alia,  legetur,  electio  legatarii  slave,  or  else  some  particular  thing 
est,  nisi  aliud  testator  dixerit.  disjunctively,  the  right  of  election  is 

in  the  legatee,  unless  the  testator 
hath  declared  otherwise. 

De  oplione  legata. 

$  XXm.  Optionis  legatum,  id  §  23.  An  optional  legacy,  is  when 
eit,  ubi  testator  ex  servis  9uis  vel    a  testatordirectshis  legatee  to  choose 
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aliis  rebus  optaie  legataiium  jtisse*- 
lat,  habebat  olim  in  se  ocmditionem : 
et  ide6,  nisi  ipse  legatarius  vivus 
optasset,  ad  hasredem  legatum  non 
transmittebat  8ed  ex  oonstitutione 
nostr&  et  hoc  in  melioiem  statum 
lefonnatum  est,  et  data  est  lioentia 
h»redi  legatarii  optaie  servxim,.li- 
e^t  viyus  legatarius  hoc  non  fece- 
rit  Et,  diiigenttore  tractuta  habi- 
to,  hoc  in  nostzft  constitatione  ad- 
dition est,  siy^  plnies  'legatarii  ex- 
titeiint,  quibus  optio  relicta  est,  et 
dissentiant  in  corpore  eligendo; 
siT^  unins  legatarii  plures  haeredes 
sint,  et  inter  se  circa  optandum  dis- 
saitiant,  alio  aliud  corpus  eligere 
cupiente,  ne  pereat  legatum,  (quod 
plerique  pmdentiuni  contra  benevo- 
lentiam  introducebant,)  fortunam 
esse  hujus  optionis  judioem,  et  fort^ 
hoc  esse  dkimendum,  ut,  ad  quern 
sors  pervenerit,  illos  sententia  in 
optione  praecellat 


any  slave,  from  among  his  slaves,  or 
any  article  from  a  certain  class  of 
things;  and  such  legacy  was  for- 
merly presumed  to  imply  this  condi- 
tion, that,  if  the  legatee  in  his  life* 
time  did  not  make  his  election,  the 
legacy  could  not  be  transmitted  to 
his  heir.  But,  by  our  constituticKO, 
this  presumed  condition  is  now 
taken  away,  and  the  heir  of  the 
legatee  is  permitted  to  elect,  al- 
though the  legatee  in  his  life-time 
hath  neglected  to  do  it  And,  upon 
further  consideration,  we  have  add- 
ed to  our  constitution,  that,  if  there 
be  several  legatees,  to  whom  an 
option  is  left,  and  they  differ  in  their 
choice,  or  if  there  be  many  heirs  of 
one  legatee,  of  divers  sentiments, 
then  Fortune  must  be  the  judge: 
for,  lest  th^  loss  of  the  legacy  should 
ensue,  (which  the  generality  of  an- 
cient lawyers,  contrary  to  all  bene- 
volence, would  have  permitted,)  we 
have  decreed,  that  such  dissensions 
should  be  decided  by  lot;  so  that 
his  option,  to  whom  the  lot  falls, 
shall  be  preferred. 

duibus  legari  pote9t. 

$  XXIV.  Legari  autem  illis  so-  $  24.  A  legacy  can  be  left  to  those 
Wtm  potest,  cum  quibus  testamenti  only,  who  have  the  capacity  of  tak- 
fisM^tio  est  ing  by  testament,  Ijl.  e.  f actio  pas- 

swa.) 


Jus  antiquum  de 

§  XXV.  Incertis  verd  personis 
neque  legata  neque  fidei-commissa 
olim  relinqui  concessum  erat ;  nam 
ne  miles  quidem  incert»  persome 
poterat  relinquere,  ut  Divus  Hadri- 
anus  rescripsit  Incerta  autem  per- 
sona debatur,  quam   incert&   opi- 


incertis  personis. 

^  25.  It  was  not  permitted  for- 
merly, that  either  legacies,  or  gifts 
in  trusty  should  be  bequeathed  to  in- 
certain  persons ;  this  was  even  pro- 
hibited to  a  soldier,  by  the  emperor 
Adrian.  An  incertain  person  is  one 
whom  the  testator  has  figured  in 
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nione  animo  suo  testator  subjicie- 
bat,  veluti,  si  quis  ita  dicat,  quicufi" 
queJUio  meo  Jiliam  suam,  in  matrix 
monium  dederU,  ei  hceres  metis  ilium 
fundum  dato.  lUud  quoque,  quod 
lis  relinquebatur,  qui  post  testamen- 
tum  scriptum  primi  consides  design 
nati  essent,  aeque  incertsB  personas 
legari  videbatur :  et  denique  multas 
alise  hujusmodi  species  sunt  Li- 
bertas  quoque  incertae  personsB  non 
videbatur  posse  dari,  quia  placebat, 
nominatim  servos  liberari.  Sub  cer- 
t&  verd  demonstratione,  id  est,  ex 
certis  personis,  incert®  personse  rec- 
tk  legabatur:  veluti,  ex  cognatis 
meiSy  qui  nunc  sunt,  si  quis  Jiliam 
mean  uxorem  duxerit,  ei  hcares  meus 
illam  rem  dato.  Incertis  autem  per- 
sonis  legata  vel  fidei-commissa  re- 
licta,  et  per  errorem  soluta,  repeti 
non  posse,  sacris  constitutionibus 
cautum  erat 


his  imagination,  without  any  deter- 
minate knowledge ;  as  if  he  should 
say :  whoever  shcUl  give  his  daugh- 
ter in  marriage  to  my  son,  to  that 
person  let  my  heir  deliver  up  such 
a  piece  of  ground.  And,  if  he  had 
made  a  bequest  to  the  first  consuls 
appointed  after  his  testament  was 
written,  this  also  would  have  been 
a  bequest  to  incertain  persons ;  and 
there  are  other  similar  examples. 
Freedom  likewise  could  not  be  con- 
ferred upon  an  incertain  person ;  for 
it  was  necessary,  that  all  slaves 
should  be  nominally  infranchised : 
but  a  legacy  might  have  been  given 
to  an  incertain  person  under  a  cer- 
tain demonstration;  or,  in  other 
words,  to  an  incertain  person,  being 
one  of  a  number  of  persons  certain : 
as,  /  direct  my  heir  to  give  such  a 
thing  to  any  one  of  my  present  col- 
lateral relations,  who  shall  take  my 
daughter  in  mwriage.  But,  if  a 
legacy  or  fiduciary  gift  had  been 
paid  to  incertain  persons  by  mis- 
take, it  was  provided  by  the  con- 
stitutions, that  such  persons  were 
not  compellable  to  refund. 


Jus  antiquum  de  posthumo  alieno. 


^  XXVI.  Posthumo  quoque  ali- 
eno inutilit^r  antea  legabatur.  Est 
autem  alienus  posthumus,  qui  natus 
inter  suos  heeredes  testatori  futurus 
non  est:  idedque,  ex  emancipato 
fiUo  conceptus  nepos,  extraneus 
erat  posthumus  avo. 


§  26.  Formerly  a  legacy  could 
not  enure  to  a  posthumous  stran- 
ger :  that  is,  to  one  who,  if  he  had 
been  bom  before  the  death  of  the 
testator,  could  not  have  been  num- 
bered among  his  proper  heirs :  and  of 
consequence  a  posthumous  grand- 
son, by  an  emancipated  son,  was  a 
posthumous  stranger  in  regard  to 
his  grandfather. 
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Jus  novum  de  personis  incertis  et  posthumo  alieno. 


§  XXTn.  Sed  nee  hujusmodi 
species  penitiis  est  sin^  justa  emen- 
datione  relicta,  cum  in  nostro  co* 
dice  constitutio  posita  sit,  per  quam 
et  huic  parti  medemur,  non  soliim 
in  hsereditatibus,  sed  etiam  in  lega- 
tis  et  fidei-comtaissis :  quod  evi- 
denter  ex  ipsius  constitutionis  lec- 
tione  clarescit  Tutor  autem  nee 
per  nostram  constitutionem  incer- 
tus  dari  debet:  quia  certo  judicio 
debet  quis  pro  tuteld  suss  posterita- 
ti  eayere. 


§  27.  But  the  ancient  law  hath 
not  been  left  without,  proper  emen- 
dation; foe  a  constitution  in  our 
collection  hath  altered  the  law  con- 
cerning incertain  persons,  not  only 
in  respect  of  inheritances,  but  also 
legacies  and  fiduciary  bequest 
This  alteration  will  appear  from 
the  constitution  itself;  which  gives 
no  authority  to  the  nomination  of 
an  incertain  tutor ;  for  it  is  incum- 
bent upon  every  parent  to  take  care 
of  his  posterity  in  this  respect,  by  a 
determinate  appointment 


De  posthumo  aliena  haBrede  instituto. 
$   XXVni.    Posthumus   aut^m       §   28.   A  posthumous  stranger 


alienus  hseres  instituti  et  ante  po- 
terat,  et  nunc  potest;  nisi  in  utero 
ejus  sit,  qusD  jure  nostro,  uxor  esse 
non  potest 


could  formerly,  and  may  now  be 
appointed  heir,  unless  it  appear, 
that  he  was  conceived  by  a  woman, 
who  could  not  have  been  legally 
married  to  his  father. 


De  errore  in  nomine  legatarii. 

^  XXIX.  Siquidem  in  nomine,        §  29.  Although  a  tSestator  may 

have  mistaken  the  nomen,  cogno- 
meuj  prcBTwrnen  or  agnomen  of  a 


cognomme,  prsenomme,  agnomme, 
legatarii  testator  erraverit,  cum  de 
persona  constat,  nihilominus  valet 
legatum;  idemque  in  hseredibus 
servatur;  et  rectfe:  nomina  enim 
significandorum  hominum  gratia 
reperta  sunt;  qui  si  alio  quoUbet 
modo  intelligantur,  nihil  interest 


legatee,  yet,  if  his  person  be  certain, 
the  legacy  is  good.  The  same  rule 
is  observed  as  to  heirs,  suid  with 
reason :  for  the  use  of  names  is  but 
to  point  out  persons ;  and,  if  they 
can  be  denoted  by  any  other  method, 
it  will  make  no  difference. 


De  falsa  demonstratione. 

$  XXX.  Huic  proxima  est  ilia  §  30.  The  rule  of  law,  which 

juris  regula,  falsa  demonstratione  comes  nearest  to  the  foregoing,  is, 

legatum   non   perimi :    veluti,    si  that  a  legacy  is  not  rendered  null 

quis  ita  legaverit,  Stichvm  sermm  by  a  feLse  description :  suppose  a  be- 
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meum  vemam  do,  lego.  Licet  enim 
non  vema,  sed  emptus  sit,  si  tamen 
de  servo  constat,  utile  est  legatum. 
Et  convenientir,  si  ita  demonstra- 
verit,  Stichum  servum,  quern  a  Seio 
end,  sitque  ab  alio  emptus,  utile  est 
legatum,  si  de  servo  constat 


quest  thus  worded :  /  give  and  be- 
queath Siichus  fny  slave,  wJu>  w^ 
bom  in  fny  family :  in  this  case,  al- 
though Stichua  was  not  bom  in  the 
family,  but  bought,  yet,  if  there  be 
certainty  of  his  person,  the  legacy 
is  valid.  And  if  a  testator  should 
write:  I  bequeath  l^iekm  my  slave^ 
whom  I  bought  of  Seius;  yet,  al- 
though bought  of  another,  the  lega- 
cy would  be  good,  if  no  doubt  ex- 
isted aa  to  the  person  of  Sikkus. 


De  falsa  causa  adjecta. 

§  XXXI.  Longi  magis  legato  fal-        ^  31.  A  fortiori  a  legaxjy  is  not 

rendered  less  valid,  although  a  false 


sa  causa  adjecta  non  nocet :  veluti 
cum  quis  ita  dixerit :  TUio,  quia 
me  absente  negotia  mea  curavU,  Stir 
chum  do,  lego :  vel  ita,  Titio,  quia 
patrocinio  ejus,  capitcUi  crimme  li- 
beratus  sum,  Stichum  do,  lego.  Li- 
c^t  enim  neque  negotia  testatoris 
unquam  gesserit  Titius,  neque  pat- 
rocinio ejus  Uberatus  sit,  legatimi 
tamen  valet  Sed,  si  conditionali- 
t^r  enunciata  fuerit  causa,  aliud 
juris  est;  veluti  hoc  modo,  TUiOy 
81  negotia  mea  curaverit,  fundum 
meum  do,  lego. 


reason  be  assigned  for  bequeathing 
it:  as  if  a  testator  should  say:  / 
give  my  slave  Siichusto  Titius  be- 
cause  he  took  care  of  my  affairs  in 
my  absence :  or  because  I  was  ac- 
quitted tgnm  a  capital  accusation^ 
by  his  protection.  For  although 
Titius  had  never  taken  care  of  the 
affairs  of  the  deceased,  and  although 
the  testator  was  never  thus  acquit- 
ted by  means  of  THtius,  the  legacy 
will  be  good.  But  if  the  bequest 
had  been  conditional,  as  /  give  to 
Titius,  such  a  piece  of  ground,  if 
it  shall  appear,  that  he  hath  taken 
proper  care  of  my  affairs,  then  the 
law  would  be  different 


De  senro  hseredis. 


$  XXXII.  An  servo  heeredis 
rect^  legemus,  queeritur :  et  constat, 
pur&  inutilit^r  legari,  nee  quicquam 
pioficere,  si  vivo  testatore  de  po- 
testate  hsBieiis  ezierit :  quia,  quod 
ioutile  foiet  legatum^  si  statim  post 


$  32.  It  is  doubted,  whether  a 
testator  can  bequeath  to  the  slave  of 
his  heir ;  and  it  is  settled  that  such 
a  legacy,  would  be  of  no  avail,  al- 
though the  slaves  should  be  freed 
from  the  power  of  the  heir  in  the 
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lactam  testamentum  dece^iaaet 
tefltalor,  hoc  non  debet  ided  valeiei 
quia  diuttus  testator  yixerit  6ab 
t:o&ditione  verd  iect&  legator  aer- 
▼o,  ut  reqoiramus,  an,  quo  tempore 
dies  kgali  cedit,  in  potestate  hseie- 
disnoQsit 


lifetime  of  the  testator ;  fer  a  b^ 
quest,  void  if  the  testator  had  ezpur*- 
ed  immediately  aflter  he  had  made 
it,  ought  not  to  become  raUd,  merely 
because  he  happened  to  enjoy  a  loor 
gar  life.  But  a  testator  may  give  ^ 
conditraial  legacy  to  the  slare,  (of 
his  instituted  heir,)  which  -wiil  be 
good,  ifthedave  be  not  under  th^ 
power  of  the  heir  when  the  condi- 
tion 18  fiilfilkid. 


De  domino  iiaeredis. 


$  XXXTTT.  Ex  dlTerso,  hserede 
instituto  servo,  quin  domino  rect^ 
etiam  sin^  conditione  legetur,  non 


^  33.   On  the  contrary  it  is  not 
doubted,  but  if  a  slave  be  appoint- 
ed heir,  that  his  master  may  take  an 
dubitatur  :  nam,   etsi  statim  post    unconditional  legacy  (by  the  same 

testament :)  for,  although  the  testa- 
tor should  die  instantly,  yet  the  le- 
gacy does  not  become  immediately 
due  from  the  slave  who  is  heir ;  for 
the  inheritance  is  here  separate  from 
the  l^acy ,  and  another  may  become 
heir  by  means  of  the  slave,  if  he 
should  be  transferred  to  a  newina3- 
ter,  before  he  hath  entered  upon  the 
inheritance^  at  the  command  of  his 
master,  who  is  the  legatee  ;  or  the 
slave  himself  may  become  heir  in 
his  own  rightby  manumission;  and 
in  th^se  cases,  the  legacy  would  be 
good.  But,  if  the  slave  should  JO- 
main  in  the  same  state,  and  enter 
upon  the  inheritance  by  order  of 
his  master,  who  is  the  legatee,  the 
legacy  becomes  extinct 

De  modo  et  ratione  legandi.     De  ordine  scripturss. 


factum  testamentum  decesserit  tes- 
tator, non  tamen  apud  eum,  qui  hse- 
res  sit,  dies  legati  cedere  intelligi- 
tor ;  cum  hsereditas  ilegato  separa- 
ta sit,  et  possit  pet  eum  servum  ali- 
us hseies  effid,  si  prtus,  quam  jus- 
su  domini  adeat,  in  alteriuspotosta- 
tan  tmnsiatas  sit ;  vd  manumis- 
mtB  ipse  hflsres  eflkrtur :  quibusoa- 
sibus  utile  est  legatum.  Quod  si 
m.  e^em  cauaft  peimanserit,  et  jus- 
mi  legatarii  adierit,  evanescit  lega- 


§  XXXIV.  Ante  haeredis  institu- 
tionem  inutilit^r  antea  legabatur; 
scilicet,  quia  testamenta,  vim  ex  in- 
stitutione  hsredis  accipiunt,  et  ob 
id  veluti  caput  atque  fundamen- 

22 


^34  A  legacy  could  not  formerly 
take  effect,  until  the  heir  was  insti- 
tuted ;  because  a  testament  receives 
its  force  and  efficacy  from  the  insti- 
tution of  the  heir:  by  parity  of  rea- 
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turn,  intelligitur  totius  testament! 
hseredis  institutio.  Pari  ratione, 
nee  libertas  ante  haeredis  institutio- 
nem  dari  poterat.  Sed^quia  incivile 
essel'putayimus,  scripturse  ordinem 
quidem  sequi,  (quod  et  ipsi  anti- 
quitati  vituperandum  fuerat  visum) 
sperni  autem  testatoris  voluntatem, 
per  nostram  constitutionem  et  hoc 
vitium  emendavimus,  ut  liceat  et 
ante  haeredis  institutionem  et  inter 
medias  haeredum  institutiones  lega- 
turn  relinquere,  et  multd  magis  li- 
bertatem,  cujus  usus  favorabilior 
est. 


son  t^e  institution  of  an  heir  should 
always  precede  the  grant  of  freedom. 
But  we  have  thought  it  wrong  that 
the  mere  order  of  writing  should  be 
attended  to  in  opposition  to  the  ex- 
press intention  of  a  testator:  and  the 
ancients  themselves  seem  to  have 
thought  so  :  we  have  therefore,  by 
our  constitution  amended  the  law  in 
this  point ;  so  that  a  legacy,  and  d 
fortiori,  a  gr^at  of  liberty,  which  is 
always  favoured,  may  now  be  be- 
queathed, before  the  institution  of 
an  heir,  (where  there  is  but  one ; 
and,  either  before,  or  between  the 
institutions  of  heirs,  where  there 
are  several.) 


De  legato  post  mortenoi 

^  XXXV.  Post  mortem  quoque 
hseredis  aut  legatarii  simili  modo 
inutilit^r  legabatur :  veluti,  si  quis 
ita  dicat,  cum  hceres  mens  mortuus 
fueritj  do,  kgo  :  item  pridie  qttam 
hceres  aui  legcUaritis  morietur.  Sed 
simili  modo  et  hoc  correximus,  fir- 
mitatem  hujusmodi  legatis  ad  fidei- 
commissorum  similitudinem  praes- 
tantes;  ne  in  hoc  casu  deterior  cau- 
sa legatorum,  quam  fidei-commis- 
sorum,  inveniatur. 


hseredis,  vel  legatarii. 

§  35.  A  bequest,  made  to  take 
place  after  the  death  of  an  heir  or 
legatee,  was  also  ineffectual :  for,  if 
a  testator  had  said,  when  my  heir  is 
dead,  I  give  and  bequeath,  or  even 
thus,  /  give  and  bequeath  the  dm/ 
preceding  the  day  of  the  death  of 
my  heir,  or,  of  my  legatee,  the  lega- 
cies were  void.  But  we  have  cor- 
rected the  ancient  rule  in  this  res- 
pect, by  giving  all  such  legacies  the 
same  validity,  as  gifts  in  trust;  lest 
trusts  should  be  found  to  be  more 
favoured,  than  legacies. 


Si  poense  nomine  relinquatur,  adimatur,  vel  transferatur. 


$  XXXVl.  PoBuas  quoque  no- 
mine inutiliter  antea  legabatur,  et 
adimebatur,  vel  transferebatur. 
PoBUSD  autem  nomine  legari  videtur, 
quod  coercendi  hssredis  causa  re- 
Unquitur,  quo  magis  aliquid  faciat, 


§  36.  Also  formeriy,  if  a  testator 
had  given,  revoked,  or  transferred  a 
legacy  nomine  pomce,  he  would  have 
acted  ineffectually :  and  a  legacy  is 
reputed  to  be  bequeathed  nomine poe* 
me,  [i,  e.  as  a  punishment  or  penal- 
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aut  non  faciat:  yeluti  si  quis  ita 
scripseht,  hcBres  mens  si  JUiam  sur 
am,  in  matrimonium  TUio  collocave- 
rii;  vel  e^  diverso,  si  non  caUoca- 
veritj  dalo  decern  aureos  Seio;  aut 
si  ita  scripserit,  hceres  mens  si  ser- 
vtan  SlicAum  alienaverit :  yel  ex  di- 
verso, si  nan  alienaveriij  TUio  de- 
cern avreos  daio.  Et  in  tantum 
hsec  regula  observabatur,  ut  quam 
pluiimis  principalibus  constitutio- 
nibus  significaretur,  nee  principem 
agnoscere,  qucd  ei  pcBnse  nomine  le- 
gatum  sit :  nee  ex  militis  quidem 
testamento  talia  legata  valebant: 
quamvis  alise  militum  voluntates  in 
ordinandis  testamentis  vald^  obser- 
vabantur :  quinetiam  nee  libertates 
pcense  nomine  dari  posse  placebat : 
eo  ampliuS;  nee  hseredem  pcense  no- 
mine adjici  posse,  Sabinus  existima- 
bat :  veluti  si  quis  ita  dicat,  Titius 
hcBres  esto ;  si  Titius  JUiam  suam 
in  matrimonium  Seio  coUocaverit^ 
Seius  quoque  hceres  esto.  Nihil 
enim  intererat,  qu&  ratione  Titius 
coerceretur,  utrum  legati  datione, 
an  cohaeredis  adjectione.  Sed  hu- 
jusmodi  scrupulositas  nobis  non 
placuit;  et  generaliter  ea,  quae  re- 
linquuntur,  licet  poense  nomine  fue- 
rint  relicta  vel  adempta,  vel  in 
alium  translata,  nihil  distare  k  cse- 
tens  legatis  constituimus,  vel  in 
dando,  vel  in  adimendo,  vel  in 
txaosferendo :  exceptis  videlicet  iis, 
qu»  impossibilia  sunt,  vel  legibus 
interdicta,  aut  alias  probrosa.  Hu- 
jusmodi  enim  testamentorum  dis- 


ty,]  when  an  heir  is  put  under  the 
necessity  of  doing  or  not  doing 
something ;  as  if  a  testator  had  thus 
written ;  if  my  heir  give  his  daugh- 
ter in  marriage  to  Titius  ;  or  if  he 
do  not  give  her  in  marriage  to  Ti- 
titis,  let  him  pay  ten  aurei  to  Seius : 
or  thus,  if  my  heir  shall  alien  my 
slave  Stichus;  or,  if  my  heir  shall 
not  alien  my  slave  StichuSy  let  him 
pay  ten  aurei  to  Titius.  And  this 
rule  was  so  far  observed,  that  it  was 
expressly  ordained  by  many  con- 
stitutions, that  even  the  emperor 
could  not  receive  a  legacy,  which 
was  bequeathed  nrnnine  poence  ;  nor 
could  a  penal  legacy  be  valid,  even 
when  bequeathed  by  the  testament 
of  a  soldier;  although,  in  every 
other  respect,  the  intention  of  a  tes- 
tator in  a  miUtary  testament  was 
scrupulously  adhered  to.  And  even 
freedom  could  not  be  bequeathed, 
nor,  in  the  opinion  of  Sabinus  could 
an  heir  he  added  in  a  testament, 
nomine  poence :  for,  if  a  testator  had 
said,  let  Titius  be  my  heir,  but  if 
he  give  his  daughter  in  marriage 
to  Seius,  let  Seius  also  be  my  heir, 
the  appointment  of  Seius  would 
have  been  void;  for  the  manner,  in 
which  an  heir  was  laid  under  coer- 
cion, whether  by  the  gift  of  a  lega- 
cy, or  by  the  addition  of  another 
heir,  worked  no  alteration  in  the 
general  rule  of  law.  But  this  strict- 
ness hath  not  pleased  us,  and  we 
have  therefore  ordained  generally 
that  things  left,  revoked,  or  trans- 
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pMitionet    rA^Ofe    ieota  meorum    fevred,  nomine  pcmm^  ahonld  Atll 
IMMnm  noa  putitar.  under  the  same  mkt  of  law  as  otbar 

legacies,  whereof  the  coBditkm  is 
Beitfaer  impossible,  prohibited  by^ 
law,  ot  eontraiy  to  good  manners, 
for  the  movahty,  of  the  present 
times,  will  not  soffer  lestamentaiy 
dispositi^ms  of  this  eharaeter. 


TITULUS   YIGESIMUS-PRIMUS. 


0B  ADEMPnONE  LEGATORUM  ET  TRANSLATIONR 


D.  xxxiv.    T.  4 


Be  ademptione. 

ADEMPTIO    legatormn,     sivfe       A  revocation  of  a  legacy  is  valid, 


eodem  testamento  adimantur,  siv& 
codicillis,  firma  est  Sed  et,  sivi 
contrariis  verbis  fiat  ademptio,  ve- 
liiti  si  quod  ita  quis  legaverit,  do, 
legOj  ita  adimatur,  non  do,  non 
hgo :  sivfc  non  c<mtrarii,  sed  aliis 
ipiibnsemnque  verbis. 


although  inserted  in  the  same  tes- 
tament or  codicil.  And  it  is  im- 
material, whether  the  revocation  be 
made  in  some  form  of  words  con- 
trary to  the  bequest;  as  when  a  tes- 
tator bequeaths  in  these  terms,  / 
give  and  bequeath  to  JHtiuSy  and 
revokes  it  by  adding,  /  do  not  give 
and  bequeath  to  THims:  or  in  any 
other  form. 


De  translatione. 


$  L  TiaiisiiNrri  qaoqm  legatma 
abalio  ad  alinm  potest:  vehiti  si 
qois  ita  dixerit,  hominem  Stickum^ 
qmm  Titio  kgmvi,  Seio  do,  lego: 
sivfe  in  eodem  testamento,  siv^  co- 
dicillis, id  fecerit :  quo  casu,  simul 
et  Titio  adimi  videtur,  et  Seio  dari. 


$  1.  A  legacy  may  also  be  trans* 
ferred  from  one  person  to  another; 
as,  Igiwe  to  Sekto  my  sfo«s  Stiek- 
us,  whom  I  have  bequeathed  to  7V- 
tius.  This  may  be  done  in  the 
same  testament  or  codicil ;  and  thus 
a  legacy  may  be  taken  from  THtius 
and  transferred  to  Sieus. 
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TITULFS   VIGESIMUS-SECUITDIIS- 


DE  LEGE  FALCIDU. 


a  xxzY.  T.  2.    C.  vi.  T.  50.    Nov.  1. 


Ratio  et  gamma  hujos  legis. 


SfUPEREST,  ut  de  lege  Palci- 
dia  dispiciamus,  qu&  modus  novis- 
sim&  legatis  impositus  est.  Cum 
enim  oHm  lege  duodeelm  tabula- 
rum  libera  erat  legandi  potestas^  ut 
liceret  yel  totum  patrimonium  lega- 
tis erogare  :  quipp^^  cum  e&  lege 
ita  cautum  esset,  uti  Risque  legos  sit 
sutB  rei,  ita  jus  estOy  yisiuu  est  banc 
legandi  Ucentiam  coarctare ;  idque 
ipsorum  testam^itorum  grati&  pro- 
yisum  est,  ob  id,  quod  plerimique 
intestati  moriebaatuTy  reeusantibus 
scriptis  hseredibus  pro  nullo  aut 
minimo  lucro  hsdreditates  adire. 
Et,  cum  super  hoc  tam  lex  Furia^ 
quam  lex  Yoconia  latae  sunt,  qua- 
rum  neutra  sufficiens  ad  rei  con- 
summationem  videbatur,  novissim^ 
lata  est  lex  Falcidia,  qu&  cavetur, 
ne  plus  legare  liceat^  quam  dodran- 
tem  totorem  bonorum ;  id  est,  ut, 
8iv&  unus  h»rea  institutus  sit,  siv^ 
plures  apud  eum  eosve  pars  quarta 
remaneat 


It  lemains  to  speak  of  the  hw 
Falcidia,  by  which  legacies  have  re- 
ceived their  latest  regulation.  By 
the  law  of  the  12  tables,  uii  quisfue 
Ugassk  aue^  rei,  ita  jus  esto,  a  tes- 
ter was  permitted  to  dispose  of  his 
whole  patrimony  in  legacies :  but  it 
was  thought  proper  to  restrain  this 
hcence  even  for  the  benefit  of  testa- 
tors themselves,  because  they  fre- 
quently died  intestate,  their  heirs 
refusing  to  enter  upon  an  inheritance 
from  which  they  could  receive  Uttle 
or  no  profit.  And  this  gave  rise 
first  to  the  law  Furia,  and  after- 
wards the  law  Vocania :  but  neither 
of  these  being  found  adequate  to  the 
purpose,  the  Falcidian  law  was  at 
length  enacted ;  which  forbids  a  tes- 
tator to  give  more  in  legacies,  than 
three  fourths  of  all  his  efiects  ;  so 
that,  whether  there  be  one  or  more 
heirs,  there  must  now  remain  to 
him,  or  them,  an  intire  fourth  part 
of  the  whole. 


De  ploribus  hseredibua. 

§  I.  Et,  cxxm  qsesitmn  esset,  du- 
obus  heeredibus  institutis  (veluti 
Titio  et  Seio)  si  Titii  pars  aut  tota 
exhausta  sit  legatis,  qus  nominatim 
ab  eo  data  sunt,  aut  supra  modum 
onerata,  k  Seio  verd  aut  nulla  relic- 


$  1.  When  two  heirs  are  insti- 
tuted, as  Tiiius  and  Seius,  and 
Titius's  part  of  the  inheritance  is 
overcharged  by  specific  legacies; 
while  Seinsi's  part  is  wholly  firee  or 
only  partially  incumbered ;  it  hath 
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ta  sint  legata,  aut  qu»  partem  ejus 
duntax^t  in  partem  diminuant,  an, 
quia  is  quartam  partem  totius  hae- 
reditatis,  aut  amplius  habet,  Titio 
nihil  ex  legatis,  quas  ab  eo  relicta 
sunt,  retinere  liceat,  ut  quartam 
partem  suae  partis  salvam  habeat  ? 
placuit  posse  retinere.  Etenim  in 
singulis  hsBredibus,  ratio  legis  Fal- 
cidin  ponenda  est 


been  queried,  whether,  although 
Seius  hath  a  fourth  or  more  of  the 
whole  inheritance,  it  may  not  be 
lawful  nevertheless  for  Titius  to 
make  a  stoppage  out  of  the  legacies 
with  which  he  is  charged,  so  as  to 
retain  a  fourth  part  out  of  his  own 
moiety  ?  and  it  hath  been  determin- 
ed, that  he  may :  for  the  reason  of 
the  law  Falddia  extends  to  each 
heir. 


duo  tempore  spectatur  quantitas  patrimonii,  ad  quam,  ratio 

legis  Falcidiae  redigitur. 


^  n.  Quantitas  autem  patrimo- 
nii, ad  quam  ratio  legis  Falcidiae  re- 
digitur,  mortis  tempore  spectatur. 
Itaque,  (verbi  gratia)  si  is,  qui  cen- 
tum aiureorum  patrimonimn  in  bo- 
nis habeat,  centum  aureos  legave- 
rit,  nihil  legatariis  prodest,  si  ante 
aditam  hsereditatem  per  servos  hae- 
reditarios,  aut  ex  partu  ancillarum 
haereditarium,  aut  ex  fcetu  peco- 
rum.  tantum  accesserit  hacreditati, 
ut,  centum  aureis  legatormn  no- 
mine erogatis,  haeres  quartam  par- 
tem haereditatis  habiturus  sit:  sed 
necesse  esti  ut  nihilominus  quarta 
pars  legatis  detrahatur.  Ex  diver- 
se, si  septuaginta  quinque  legave- 
rit,  et  ante  aditam  haereditatem  in 
tantum  decreverintbona,  (incendiis 
forte,  aut  naufragiis,  aut  morte  ser- 
vorum)  ut  non  amplius  quam  sep- 
tuaginta quinque  aureorum  sub- 
stantia vel  etiam  minus  relinquatur 
solida  legata  debentur.  Nee  ea  res 
damnosa  est  haeredi,  cui  liberum  est 
non  adire  haereditatem  :  quae  res 
efficit,  ut  sit  necesse  legatariis,  ne 
dastituto  testamento    nihil    conse- 


$  2.  The  law  Falddia  looks  to 
the  quantity  of  the  estate  at  the  time 
of  the  death  of  the  testator ;  and 
therefore  if  he  who  is  worth  but  an 
hundred  aurei  at  his  decease,  be- 
queath them  all  in  legacies,  the  leg- 
atees must  suffer  a  defalcation ;  for 
they  will  be  entitled  to  no  advan- 
tage, although  the  inheritance,  after 
the  death  of  the  testator  and  before 
itis  entered  upon,  should  so  increase 
by  the  acquisition  of  slaves,  the  chil- 
dren of  female  slaves,  or  the  product 
of  cattle,  that  after  a  fall  payment 
of  the  100  avrei  in  legacies,  an  in- 
tire  fourth  of  the  whole  estate  miglU 
remain  to  the  heir;  the  legacies  not- 
withstanding would  still  be  liable 
to  a  deduction  of  one  fourth.  On  the 
contrary,  if  the  same  testator  hath 
bequeathed  only  75  avrei^  then,  al- 
though before  the  entrance  of  the 
heir,  the  estate  should  so  decrease 
by  fire,  shipwreck,  or  the  loss  of 
slaves,  that  its  whole  value  should 
not  be  more  than  75  aurei,  or  less, 
yet  the  legacies  would  still  be  due 
without  defalcation  :  nor  is  this  law 
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quantur,  cum  hsBiede  in  portione 
paciscL 


prejudicial  to  an  heir  who  is  always 
at  his  election  either  to  refuse  or  ac- 
cept an  inheritance ;  but  it  obliges 
legatees  to  compromise  with  the 
heir,  lest  they  should  lose  the  whole 
for  want  of  some  one  to  act. 


QLusd  detrahuntur  ante  Falcidiam. 


§  in.  Cum  autem  ratio  legis 
Falcidise  ponitur,  ant^  deducitur  sss 
ali^um,  item  funeris  impensa,  et 
pretia  servorum  manumissorum : 
tunc  demdm  in  reUquo  ita  ratio  ha- 
betur,  ut  ex  eo  quarta  pars  apud 
hseredam  remaneat,  tres  vera  partes 
inter  legatarios  distribuantur,  pro 
rata  sciUc^t  portione  ejus,  quod  cui- 
que  eorum  legatum  fuerit  Itaque, 
si  fingamus,  quadringentos  aureos 
legatos  esse,  et  patrimonii  qusuiti- 
tatem,  ex  qu&  legata  erogari  oportet, 
quadringentorum  esse,  quarta  pars 
singulis  legatariis  debet  detrahi. 
Quod  si  trecentos  quinquaginta  le- 
gatos fingamus,  octava  debet  detra- 
hi. Quod  si  quingentos  legaverit, 
initio  quinta,  deinde  quarta,  detrahi 
debet  Ant^  enim  detrahendum  est 
quod  extra  bonorum  quantitatem 
est,  deind^  quod  ex  bonis  apud  hee- 
redem  remanere  oportet 


^  3.  The  FcUcidian  portion  is  not 
taken  until  the  debts,  funeral  ex- 
penses, and  the  price  of  the  manu- 
mission of  slaves,  have  been  deduct- 
ed ;  and  then  the  fourth  part  of  the 
remainder  appertains  to  the  heir, 
and  the  other  three  parts  are  divid- 
ed among  the  legatees  in  a  ratable 
proportion:  for  example,  let  it  be 
supposed,  that  400  aurei  have  been 
bequeathed,  and  the  estate,  turns 
out  to  be  worth  no  more,  a  fourth 
must  be  subtracted  from  each  lega- 
cy ;  but,  if  the  testator  gave  in  lega- 
cies no  more  than  350  attreiy  and 
there  remained  after  debts  paid  400, 
then  an  eighth  only  ought  to  be  de- 
ducted. And,  if  600  aurei  have 
been  bequeathed,  and  there  remain 
clear  in  the  hands  of  the  heir  but 
400,  a  fifth  must  first  be  deducted, 
and  then  a  fourth :  but  that,  which 
exceeds  the  real  value  of  the  goods 
of  the  deceased,  must  first  be  sub« 
tracted,  and  then  follows  the  de- 
duction of  what  is  due  to  the  heir. 
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TITULUS  VIGESIMUS-TERTIUS 

DE  FIDEI-COMMISSABIIS  HSREDITATIBUS. 
D.  xxxvi.  T.  1.    C.  vi.  T.  42.  et  49.    Nov.  39. 108. 


Continuatio. 

NUNC  transeamus  ad  fidei-com-       Let  us  now  proceed  to  trusts ; 

missa.  Sed  prifks  est,  ut  de  hseredi-  but  first,  we  will  treat  of  fiduciary 

tatibus    fidei-commissariis    ridear  inheritances, 
mus. 

Origo  fidei-commissoraiii. 

§  L  Sciendum  itaque  est,  omnia       §  1.  It  must  be  observed,  that  an- 


fidei-commissa  primis  temporibus 
infirma  fuisse;  quia  nemo  inritus 
cogebatur  prsestare  id,  de  quo  roga- 
tus  erat.  Quibus  enim  non  pote- 
lant  haereditatem  vel  legata  relin- 
quere,  si  relinquebant,  fidei  com- 
mittebant  eorum,  qui  capere  ex  tes- 
tamento  poterant.  Et  ided  fidei- 
commissa  appellata  sunt,  quia  nul- 
lo  vinculo  juris,  sed  tanti^  pudore 
eorum,  qui  rogabantur,  contineban- 
tur.  Postea  Divus  Augustus  pri- 
mus, semM  interi!imque  gratis  per- 
sonarum  motus,  vel  quia  per  ipsius 
salutem  rogatus  quis  diceretur,  aut 
ob  insignem  quorundam  perfidiam, 
jussit  consulibus  auctoritatem  su- 
am  interponere :  quod,  qtda  justum 
videbatur  et  populare  erat,  paula- 
tun  conversum  est  in  assiduam  ju- 
risdictionem;  tantusque  eorum  fa- 
vor factus  est,  ut  paulatim  etiam 
pr»tor  proprius  crearetur,  qui  de 
fidei-commissis  jus  diceret,  quem 
fidei-commissarium  appellabant. 


ciently  all  trusts  were  weak  and 
precarious;  for  no  man  could  be 
compelled  to  perform  what  he  was 
only  requested  to  perform.  But 
when  testators  were  desirous  of  giv- 
ing an  inheritance  or  legacy  to  per- 
sons^ to  whom  they  could  directly 
give  neither,  they  then  bequeathed 
m  trust  to  some  person  capable  of 
taking;  and  such  bequests  were 
called  fiduciary,  because  the  per- 
formance could  not  be  enforced  by 
law,  but  depended  solely  upon  the 
honoor  of  the  trustee.  The  em- 
peror AugustuSy  having  been  fre- 
quently moved  with  compassion  on 
account  of  s<Hne  persons,  and  detest- 
ing the  perfidy  of  others,  command** 
ed  the  consuls  to  interpose  their  au- 
thority ;  and  this,  being  a  just  and 
popular  command,  gave  them  by 
degrees  a  continued  jurisdiction; 
and  in  process  of  time,  trusts  be- 
came so  common,  and  were  so 
highly  favoured,  that  a  praetor  was 
purposely  appointed  to  give  judg- 
ment in  these  cases,  and  was  ^ere- 
fore  called  the  commissary  of 
trusts. 
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De  fidei-commisso  ha^edjs  scripti. 

^  n.  In  primis  igitur  sciendum        ^  2.  We  should  first  observe  that 


e^  opus  esse,  ut  aliquis  recto  jure 
testamento  hastes  instituatur,  ^UA^ 
que  fidei  committatur ,  ut  earn  hsercM 
ditatem  alii  xestituat :  aliqid  inu- 
tile e^t  testamentum,  in  quo  nemo 
hsBTes  instituitur.  Cum  igitnt  ali-> 
quis  scripserit,  Lucius  TiHus/uktsi 
estOf  potest  adjlcere,  togo  (e,  Lwd 
TUi  vtj  cum  primum  poteris  houre^ 
JUaiem  fneam  adire^  earn  CaioSHd 
reddcuf^  restUuas.  Potest  auiem 
quisque  et  de  parte  restituend&  h$^ 
tedem  rogare ;  et  liberum  est  vel 
pur^,  Tel  sub  oonditione,  relinquera 
fidei-eommififilTn.  Tel  ex  eerto  die^ 


there  must  be  an  heir  appointed  to 
every  testament :  to  trhom  it  is  en« 
trusted  In  confideiHSe  that  he  will  re* 
store  the  inheritance  to  some  othet 
person ;  finr  withont  an  heir,  a  testa** 
ment  is  inefl^tuai.  And  thereforei 
when  a  testator  says ;  let  Luciui 
TiHu$  be  tnylMt;  ho  may  add, 
attd  I  request  you  Ludu^  TUhHf^ 
thaif  so  ^ooH  as  you  enier  upon  fh/y 
if^heriiance,  yoU  Ufould  restore  ii  td 
Cuius  Seius.  But  a  testator  ma^ 
request  his  heir  to  testore  a  paft  df 
die  inheritance  onljr^  tod  may  ihak6 
him  a  trustee  upon  «)M<BtiDn,  (ft 
firom  a  day  tiertain. 


Effectos  restitiitionM  haereditstii. 


$  m.  Restitute  autem  hsereditate, 
is  quidem,  qui  restituit,  nihilomi- 
niiB  httres  permanet;  is  verd  qui 
tecipit  h»reditatem,  aliquandd  hs^ 
redis,  aliquando  legatarii,  loco  ha- 
betut. 


$  3.  After  an  heir  hath  restored 
the  inheritance,  he  still  continues 
heir.  But  he,  who  hath  received 
the  inheritance,  is  sometimes  consi- 
dered as  in  the  place  of  the  heir,  and 
sometime^  of  a  legatee. 


De  senatas-consulto  Trebelliano. 


^  lY.  Et  Neronis  quidem  tern- 
poribus,  Trebellio  Maximo  et  An^* 
naK)  Seneca  coss*  senatus-consul- 
turn  £Bu:tum  est,  quo  cautum  est, 
ut,  si  h»reditas  ex  fidei-commissi 
causi  restituta  sit,  omnes  actiones, 
quss  jure  civili  hiuedi  et  in  hwre* 
dem  competerent,  ei  et  in  eum  da- 
rentur,  cui  ex  fidei-commisso  xest^ 
tuta  esset  hsreditas.  Post  quod 
senatoa-consultum,  prator  utiles  ac- 
tiones ei  et  in  eum,  qui  recepit  ho- 

23 


^  4  In  the  reign  of  NsrOf  3Vi- 
beOius  Maximus  and  Annans  Sen^ 
eca  being  consuls,  a  decree  passed 
in  the  soutte,  ttiat,  when  an  inho* 
ritance  was  restored  under  a  trast^ 
all  actions,  which  by  the  eivil  law 
might  be  brought  by,  or  or  against 
the  heir,  should  be  given  to  and  a- 
gainst  him,  to  whom  the  inheritance 
was  restored.  After  this  decree,  the 
pr»tor  began  to  give  equitable  and 
beneficial  actionatoand  against  the 
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reditatem,  quasi  hioredi  et  in  hsere-    receiver  of  an  inheritance,  as  if  he 
dem^  dare  coepit  were  the  heir. 

De  senattts-consulto  Pegasiano. 

^  V.  Sed,  quia  liseredes  scripti,        §  6.    But,  when  written  heirs 


cum  aut  totam  h»reditatem,  aut  pe- 
ix^  totam,  plerumque  restituere  ro- 
gabantur,  adirehsreditatemob  nul- 
lum vel  minimum  lucrum  recusa- 
bant,  atque  ob  id  extinguebantur 
Mei-commissa :  postea  Yespasiani 
Augusti  temporibus,  Pegaso  et  Pu- 
sione  consulibus,  senatus  censuit, 
ut  ei,  qui  rogatus  esset  haeredita- 
tem  restituere,  perind^  liceret  quar- 
tarn  partem  retinere,  atque  ex  lege 
Falcidia  ex  legatis  retinere  conco* 
ditur.  Ex  singulis  quoque  rebus, 
quso  per  fidei-commissum  relin- 
quuntur,  eadem  retentio  permissa 
est  Post  quod  senatus-consultum, 
ipse  hseres  onera  hereditaria  susti- 
nebat :  ille  autem,  qui  ex  fidei- 
commisso  recipiebat  partem  hsere- 
ditatis,  legatarii  partiarii  loco  erat; 
id  est,  ejus  legatarii,  cui  pars  bono- 
rum  legabatur ;  quae  species  legati 
partiiio  vocabatur,  quia  cum  hsarede 
legatarius  partiebatur  haereditatem. 
Und^,  qiB  solebant  stipulationes 
inter  haeredem  et  partiarium  legata- 
xium  interponi,  eaedem  interpone- 
bantur  inter  eum,  qui  ex  fidei-com- 
misso  recepit  haereditatem  et  hm- 
redem  ;  id  est,  ut  lucrum  et  dam- 
mxai  haoreditarium  pro  rat&  parte 
inter  eos  commune  esset 


were  requested  to  restore  the  wh<de 
or  almost  the  whole,  of  an  inheri- 
tance, they  often  refused  to  accept 
it,  since  they  could  receive  but  little 
or  no  emolument ;  and  thus  trusts 
were  frequently  extinguished.  Af- 
terwards, in  the  consulate  of  Pega- 
sus and  Pugio,  in  the  reign  of  the 
emperor  Vespcuianj  the  senate  de- 
creed, that  an  heir,  who  was  re- 
quested to  restore  an  inheritance, 
might  retain  a  fourth,  as  in  the  case 
of  legacies  by  the  Fakidian  law. 
And  the  same  deduction  is  allowed 
from  particular  things,  which  are 
left  to  hinr  as  trustee.  For  some 
time  after  this  decree,  the  heir  alone 
bore  the  burd^i  (expence  and  char- 
ges) of  the  inheritance  ;  but  after- 
wards whoever  had  received  a  share 
or  part  of  an  inheritance,  under  a 
trust  was  regarded  as  a  part  legatee; 
having  a  legacy  of  part  of  the  prop- 
erty: and  this  species  of  legacy 
was  called  pariiium,  because  the 
legatee  took  a  part  of  the  inheri- 
tance together  with  the  heir:  thence 
it  arose,  that  the  same  stipulations, 
which  were  formerly  used  betwera 
the  heir  and  legatee  in  part,  were 
also  interposed  between  the  person 
benefitted  under  the  trust  and  the 
heir  or  trustee  to  the  intent  that  the 
profit  and  loss  might  be  in  common 
between  them  in  due  proportion. 
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Qoibus  casibus  locus  est  senatus-consulto  Trebelliano 

vel  Pegasiano. 


$  YI.  Ergd,  siquid&m  non  plus 
quam  dodrant^m  hsereditatis  scrip- 
tus  hseres  rogatos  sit  restitaere,  turn 
ex  Trebelliano  senatus-consulto 
vestituebatur  hsereditas;  et  in  u- 
trfimque  actiones  hsereditariie  pro 
parte  ratfi  dabantur:  in  hasredem 
quidem  jure  civili;  in  eum  verd, 
qui  lecipiebat  haeieditatem  ex  sena- 
tus-consulto Trebelliano^  tanquam 
in  hsoredem.  At,  si  plus  quam 
dodrantem,  vel  etiam  totam  hsere- 
ditatem,  restituere  rogatus  esset, 
locus  erat  Pegasiano  senatus-con- 
sulto: et  hsBieSi  qui  semel  adierat 
haereditatem,  (si  modo  su&  volun- 
tate  adierat,)  siv^  retinuerat  quar- 
tam  partem,  sivfe  retinere  noluerat, 
ipse  universa  onera  sustinebat 
Sed,  quart&  quidem  retent&,  quasi 
partis  et  pro  parte  stipulationes  in- 
terponebantur,  tanquam  inter  par- 
tiarium  legatarium  et  hseredem :  si 
verd  totam  hsereditatem  restitueret, 
empt»  et  vindit»  h»reditatis  stipu- 
lationes interponebantur.  Sed,  si 
lecusabat  scriptus  hseres  adire  hsd- 
reditatem,  ob  id,  quod  diceret  earn 
sibi  suspectam  esse,  quasi  danmo- 
sam,  cavebatur  Pegasiano  senatus^ 
consulto,  ut,  desiderante  eo,  cui  re- 
stituere rogatus  esset,  jussu  praDto- 
ris  adiret,  et  restitnerit  hsredita- 
tem ;  perind^ue  ei  et  in  eum,  qui 
resciperit  hsereditatem,  actiones  da^ 
rentur,  ac  juris  est  ex  Trebelliano 
senatus-consulto;  quo  casu  nullis 
stipulationibus  est  opus :  quia,  si- 
mul  et  hnic,  qui  restituit,  securitas 


^  6.  Therefore,  if  a  written  heir, 
or  heir  in  trust,  had  not  been  re- 
quested to  surrender  more  than 
three  fourths  of  the  inheritance,  he 
was  obliged  to  restore  so  much  of 
it,  by  virtue  of  the  TrebeUian  senor 
tu9-oonsuUum;  and  ajl  actions,  whe- 
ther in  favour  of,  or  against,  the  in- 
heritance, were  brought,  or  sustain- 
ed, by  the  heir  and  fideiroommissc^ 
ry  according  to  their  respective' 
shares ;  and  this  is  incident  to  the 
heir,  by  virtue  of  the  civil  law,  and, 
to  the  jideircam/mMaary^  by  the 
TrAeB&an  decree.  But,  when  the 
written  heir  was  requested  by  the 
testator  to  restore  the  whole  inhe* 
ritance,  or  more  than  three  fourths, 
then  the  Pegasian  senaius-cansul' 
turn  took  place;  for,  if  he  had  once 
taken  upon  himself  the  heirship 
voluntarily,  he  was  obliged  to  sus- 
tain all  charges ;  and  this,  whether 
he  did,  or  did  not,  retain  his  fourth. 
But,  when  the  heir  retained  a  fourth 
part,  the  stipulations,  called  partis 
eipro  parte^  were  entered  into,  as 
between  a  legatee  in  part  and  an 
heir ;  and,  when  the  heir  did  not  re- 
tain a  fourth,  then  the  stipulations, 
called  emptiB  et  vendUcB  hcaredUatis^ 
were  interposed.  But,  if  the  written 
fiduciary  heir  declined,  suspecting 
loss  firom  defect  of  assets,  it  was 
provided  by  the  Pegasian  decree, 
that  the  pmtor  at  the  instance  of 
the  Jideiroommissaryf  might  compel 
such  heir  to  take  upon  himself  the 
inheritance,  and   then  restore  it; 
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datar,  et  actiones  hmeditariie  ei  et  and  that  afterwards  all  actions 
in  eum  Iramifenmtur,  qui  recipit  should  be  brought  by  or  agaiost  the 
haereditatem;  utroque  senatus-con-  Jidei-commissary  only  ]  as  ordained 
sulto  in  hac  specie  concurrente.  by  the  TrebelUan  decree.    And  in 

this  case  stipulatioos  aie  not  neces- 
sary; for  the  heir,  who  restores  the 
inheritance,  is  secured,  and  all  h^pe* 
ditary  actions  are  transferred  to  and 
against  hinii  by  whom  it  is  v&- 
ceived;  there  being,  in  this  in*- 
stanee,  a  coaeurreoce  of  both  der 
erees. 


Pegasiani  in  Trebellianum  transfaiio. 


^  Yn.  Sed,  quia  stipulationies 
ex  smatu^-eoDsolto  Pegasiano  d»- 
acendenlea  et  ipsa  antiquitati  dis- 
plicuerunt,  et  quibusdam  easibus 
captiosas  eas  homo  excelsi  ingenii 
Papinianus  aj^Iiat,  et  nobis  in  le- 
fjibus  magis  suo^riiicitas,  qaam  di£- 
fieultas,  {dacet,  ided  omnibus  nobis 
fiiggestis  tam  simihtudiiiibus,quam 
^iflexentiis  ntriusque  senatUA-con- 
sulti,  placuit,  exploso  senatus-ooor 
aullo  Pegasiano,  quod  postea  super- 
▼«Mt,  onuwm  auotoritatem  Trebel- 
liana  stxiatua^eaosuho  prsestare,  uA 
«£  eo  fideireoniTTrisHarift  haereditao 
iis  xeslituaatur;  siy^  habeat  hwres 
«■  Tohmtate  testatoris  quartam, 
siffi^  phif,  sivft  nunus,  sit^  nihil 
pensriui:  ut  tunc,  quando  vel  nihil, 
vst  mioAa  qaacti,  apud  eum  renu^ 
90t,  tiqeat  ^  vel  quartam,  vel  quod 
ci  deest,  ex  nostra  auetorilate  leti- 
|Mie^  vel  vqpelere  solutum,  quasi  ex 
TrebeUiano  senatus-consulto  pro 
mt^  proportioBB  actionibqa  tam  in 
h«red«ii,  quam^  in  fidttHSomnissai^* 
urn,  Moqietentibui.    Sivaid  Mim 


$  7.  But,  as  the  stipulations,  whidi 
arose  from  the  Pegusian  decree, 
were  displeasing  even  to  the  an- 
cients, insomuch  that  Pi^ymtm,  a 
man  of  sublime  genius,  considerB 
th^n,  in  some  eases,  as  captious; 
and,  as  we  prefer  simplicity  to  cooph 
plexity  in  matters  of  law,  it  hath 
tfaerefbre  pleased  us,  upon  oompar- 
ing  the  agreement  and  disagreement 
of  each  decree,  to  abrogate  the  Pe^ 
gaaian^  which  was  subsequent  to 
the  TrekeBianj  and  to  transfer  a 
greatM  authority  to  tibe  TVebeOitm 
decree,  by  whidi  all  trust  inheri- 
tanees  shall  be  restored  for  the  far 
ture,  whether  the  testator  hath  given 
by  his  will  a  fourth  part  of  his  as* 
tate  to  his  written  heir,  or  more,  or 
less,  at  even  nothing;  so  that,  what 
nothing  is  given  to  the  heir,  or  less 
than  a  fourth  part,  he  may  be  per- 
mitted to  retain  a  lburth,or  as  much 
as  will  complete  the  deficiency,  by 
virtue  of  our  authority :  or  to  dc^ 
mand  repaynwU  ci  what  he  hath 
fixpendad;  aUaalJooa  baing 
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bwredital^m  spooteiwtiliMritomies 
luBredilariiiB  aotiontu  fidei^ooEums- 
«ario,  6t  adv6r8i4«  #um,  ciwipetaQt, 
Sed  etiam  id,  quod  pra^cipuum  Pe- 
gaaiaiii  seoatU9-coQsulti  fiierat,  ut, 
quimdd  Tecwaret  tuples  icripcoi 
aibi  datam  hweditati^ii  adiro,  no* 
oessitaaei  impoQeretur  tplam  beo* 
MUtaiem  Toteoti  fidcMxwnmiflgario 
vestituaie,  et  ewx^a  ftd  enm,  et 
contra  eum,  traqe£OT«  actiones ;  et 
hoc  tfaaaposuimos  ad  senalua^coa* 
sultum  T^beUmiminy  ut  ez  hoc  aolo 
Decessitaa  hwredi  imponatw,  ai, 
ipao  Qoleate  adiie,  fidai-commiasa* 
riua  deaiderit  restitui  sibi  hmedi<- 
talKVti  nullo  neo  damao  nee  conir 
nodo  apud  hsoiedem  remanente.    . 


betwean  the  heir  and  the  JUhiH)9n^ 
mis$my  in  a  juat  proportion  a&i 
cording  to  the  Trebdkan  decree. 
But,  should  the  heir  spontaneously 
lealora  the  vhole  inheritance, 
all  actions  must  be  brou^t  either 
by  or  against  the  fideirotmwnis-^ 
mry.  And  whmeas  it  was  the 
principal  effect  of  the  !P6j«3iaf»  de** 
cree,  that,  when  a  written  heir  had 
reftised  to  accept  an  inheritance,  he 
mi^tbe  constrained  to  take  it,  and 
restore  itat  the  instance  of  the  jMeii- 
commusary,  to  whom,  and  against 
whom  all  actions  passed,  we  have 
tensfened  that  power  to  the  7Ve- 
bMan  decree ;  which  is  now  the 
only  law  compelling  a  fiduciary  heir 
to  enter  upon  the  inheritance,  when 
the^/MeMMMiMiiisfary  is  deairouathat 
it  should  be  restored ;  and  the  heir, 
in  this  case,  can  neither  reo^ve 
profit  or  snflfer  loss. 


De  qaibus  hseredibus,  et  in  quibas  fidei-< 

dieta  locum  habeant. 


fr:i:niki 


inia,  supra 


^  YIIL  Nihil  autfem  interest, 
utrum  aliquis,  ex  asse  hsres  insti- 
tutus,  aut  totam  hsereditatemautpro 
parte  restituere  rogatur ;  an,  ex  par- 
te hseres  institutus,  aut  totam  earn 
partem,  aut  partem  partis,  restituere 
rogatur.  Nam  et  hoc  casu  eadem 
observari  prseeipiopius,  qua  in  totius 
bs^reditatis  restitutU)oe  diximua 


$  8.  But  it  makes  no  difference, 
whether  an  heir,  who  is  instituted  to 
the  whole  inheritance,  be  requested 
(by  the  testator)4o  restore  the  whole 
or  a  part  only,  or  whether  being  no- 
minated but  to  a  part,  be  requested 
to  testore  that  entire  part,  or  only  a 
portion  of  it ;  for  we  have  ordained, 
that  the  same  rule  shall  be  observed 
as  in  case  of  restitution  of  the  whole. 


De  eo,  qaod  hseres  volantate  testatoris  dedacit,  prsecipitye. 

§  IX.   Si  quis,  un&  aliqu&  re  de-        $  9.  If  an  heir  be  requested  by  a 

duct&  sive  praeceptft,  quie  quartam  testator  to  give  up  an  inheritance, 

continent,  (veliiti  fimdo  vel  ali&  re,)  after  deducting  some  specific  thing, 

rogatus  sit  restituere  htereditatem,  amounting  to  a  fourth,  as  a  piece  of 
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simili  modo  ex  Trebelliano  senatus* 
consulto  restitutio  fiet,  perind^  ac 
si,  quarts  parte  retent^,  rogatus  es* 
set  reliquam  hsereditatem  restituere. 
Sed  illud  interest,  quod  altero  casu, 
id  est,  cum  deduct&  siv^  prseceptft 
aliqu&re  restituitur  hadreditas,  in 
solidum  ex  eo  senatus-consulto  ac- 
tiones  transferuntur,  et  res,  quie 
onere  hsereditario  apud  earn  rema- 
net,  quasi  ex  legato  ei  acquisita  ; 
altero  vero  casu,  cum  quart&  part^ 
retent&  rogatus  est  hieres  restituere 
h8ereditateni,et  restituit,  scinduntur 
actiones  :  et  pro  dodrante  quidem 
transferuntur  ad  fidei-commissaxi- 
um,  pro  quadrante  remanent  apud 
hseredem.  Quinetiam  licet  un&  ali- 
qu&  re  deduct^  aut  precept^,  resti- 
tueve  aliquis  hsereditatem  rogatus  sit 
in  qu&  maxima  pars  hsereditatis 
contineatur,  »qu^  in  solidum  trans- 
feruntur actiones  :  et  secum  delibe- 
rare  debet  is  cui  restituitur  hseredi- 
tas,  an  expediat  sibi  restituL  Ea- 
dem  scilicet  interveniunt,  et  si  dua- 
bus  pluribusve  rebus  deductis  pr»- 
ceptisve,  restituere  hsereditatem  ro- 
gatus sit    Sed  et,  si  certfi  summ& 


ground,  &c.  he  may  be  compelled 
to  give  it  up  by  the  TVefteStan  de- 
cree in  the  same  manner,  as  if  he 
had  been  requested  to  restore  the  re- 
mainder of  an  inheritance,  after  re- 
serving a  fourth.  But  there  is  this 
difference,  that,  when  an  heir  is  re- 
quested to  give  up  an  inheritance, 
after  deducting  a  particular  thing, 
then  all  actions  are  transferred  to 
the  fidei-commisMry,  and  what  re* 
mains  with  the  heir  is  firee  of  in- 
cumbrance, as  if  acquired  by  legacy ; 
but  when  an  heir  is  requested  in  ge- 
neral terms  to  give  up  an  inheri- 
tance, after  retaining  a  fourth  to 
himself,  all  actions  are  proportion- 
ably  divided ;  those,  which  regard 
the  three  fourths  of  the  estate,  being 
transferred  to  the  jideircommissary  ; 
and  those,  which  regard  the  single 
fourth  remaining  for  the  benefit  of 
the  heir.  And,  even  if  an  heir  be 
requested  to  give  up  an  inheritance, 
after  making  a  deduction  of  some 
particular  thing,  which  amounts  to 
the  value  of  the  greatest  part  of  it, 
all  actions,  both  active  and  passive, 
are  nevertheless  transferred  to  the 


deducti  prfficeptdve,  qu»  quartam    fideircommissary^  who    ought    al- 
vel  etiam  maximam  partem  hseredi-    ways,  therefore,  to  consider,  wheth- 


tatis  continet,  rogatus  sit  aliquis  hse- 
reditatem  restituere,  idem  juris  est. 
Quae  autem  diximus  de  eo,  qui  ex 
asse  institutus  est  eadem  transferi- 


er  it  will  be  expedient  or  not,  that 
the  inheritance  should  be  given  up 
to  him.  So  the  law  is,  whether  an 
heir  be  requested  to  give  up  an  in- 
heritance after  a  deduction  of  two 
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mtis  et  ad  emn,  qui  ex  parte  hseree 
sciiptosest 


or  more  specific  things,  or  of  a  cer- 
tain sum  of  money,  which  exceeds 
in  value  the  greatest  part  of  the  in- 
heritance. Thus  what  we  have  said 
of  an  heir,  who  is  instituted  to  the 
whole  of  an  inheritance,  holds 
equally  of  him,  who  is  instituted 
only  to  a  part 


De  fidei-consmissis  ab  intestate  relictis. 


$  X.  PrsBterea  intestatus  quoque 
moriturus  potest  rogare  eum,  ad 
quern  bona  sua  vel  legitimo  jure  vel 
honorariopertineie  intelligit,  ut  h»- 
reditatem  suam  totam,  partemve 
ejus,  aut  rem  aliquam,  veli^ti  fun- 
dum,  hominem,  pecimiam,  alicui 
restituat;  cum  aUoqiii,  legatanisi 
ex  testamento  non  valeant 


§  10.  Moreover  a  man  about  to 
die  intestate,  may  request  the  person 
whom  he  thinks  will  succeed  him, 
either  by  the  civil  or  praetorian  law 
to  give  up  the  whole  inheritance,  or 
a  part  of  it,  or  any  particular  thing, 
as  a  piece  of  ground,  a  slave,  a  sum 
of  money,  ik/c.  (But  this  regards 
trusts  only  ;)  for  legacies  are  inva- 
Ud,  unless  bequeathed  by  testament 


De  fidei-commisso  relicto  a  fidei-commissario. 


§  XL  Eiun  quoque,  cui  aliquid 
restituitur,  potest  rogare,  ut  id  rur- 
sus  alii,  aut  totum,  aut  partem,  vel 
etiam  aliquid,  aliud  restituat 

De  probatione 

§  XII.  Et,  quia  prima  fidei-com- 
missorum  cunabula  k  fide  hsredum 
pendent,  ettam  nomen,  quam  sub* 
stantiam,  acceperunt,  ide6  D.  Au- 
gustus ad  necessitatem  juris  ea  re- 
traxit Nuper  et  nos,  eundem  prin- 
cipem  superare  contendentes,  ex 
facto  quod  Tribonianus,  vir  excel- 
lentissimus,  quaestor  sacri  palatii, 
suggessit,  constitutionem  fecimus, 
per  quam  disposuimus,  si  testator 
fidei  haeredis  sui  commisit,  ut  vel 
haereditatem  vel  speciale  fidei-com- 


^  11.  A  Jidei-commissary  may 
also  himself  be  requested  to  give  up 
to  another,  either  the  whole,  or  a 
part,  of  what  he  receives ;  or  some 
other  thing  in  lieu  of  it 

fidei-commissi. 

^  12.  All  fiduciary  bequests  de- 
pended formerly  upon  the  sole /ai^A 
of  the  heir;  whence  they  took  as  well , 
their  name  as  their  essence.  The 
emperor  Augustus  was  the  first, 
who  brought  them  under  judicial 
cognisance.  But  we  have  since  en- 
deavoured toexceed  that  prince ;  and 
at  the  instance  of  that  mostexcellent 
man  Tribanianj  the  questor  of  our 
palace  we  have  enacted,  that,  if  a 
testator  hath  trusted  to  the  faith  of 
his  heir  for  the  surrender  of  an  in- 
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fpj^mim  Testitnat;  et  neqike  es 
•eriptxdra,  neqiie  ex  quinqne  tSB* 
tium  ntunero,  qui  in  fidei-cottimis* 
ftis  legitimtui  esse  noscitur,  possit 
res  manifestari,  sed  rel  paucioies, 
xrel  nemo  petiiti^  testis  interVeno* 
rit ;  tunc,  siv^  patw  hasredis,  si^' 
y^  alius  quicunque  sit,  qui  fi^ 
dem  hseredis  elegerit,  et  ab  eo 
restitui  aliquid  troluerit,  si  hseres 
perfidi&  t^itus  adimplete  Mem  re- 
cusat,  negando  rem  ita  esse  subse- 
cutam ;  si  fidei-^omissarius  ei  jus- 
jurandum  detulerit,  cum  prius  ipse 
decalamiii&  juraverit,  necesse  eum 
habere,  yel  jusjurandum  subire^ 
quod  nihil  tale  k  testatore  audiveriti 
Vel  recusantem  ad  fidei-commissi 
yel  nniyersalis  yel  speeialis  solution 
nem  coarctari ;  ne  depereat  ultima 
yoluntas  testatoris  fidei  haeredis 
commissa^  Eadem  obsenrari  cen^ 
suimuSy  etsi  a  legatario  yel  fidei- 
commissario  aliquid  similiter  relic- 
tum  sit  Quod  si  is,  k^  quo  relic- 
tum  dicitur,  [postquam  negayerit,] 
confiteatur  quidem,  aliquid  ^  se  re- 
lictum  esse,  sed  ad  legis  subtilita- 
tem  recurrat,  omnind  solyero  oogen-* 
dusest 


heritance  csr  any  partioular 
and  this  trust  cannot  be  made  man* 
ifest  by  the  depositions  of  fiye  wit- 
nesses, (which  is  known  to  be  the 
legal  number  in  such  cases,)  there 
haying  been  not  so  many,  or  per- 
haps no  witnesses  present,  the  heir 
at  the  same  time  perfidiously  refus- 
ing to  make  any  payment,  and  de- 
nyitig  the  whole  transaction,  then 
the^/bfei-cofiMmstfory,  haying  preyi- 
ously  taken  the  oath  of  calumny* 
may  put  the  heir  although  he  bethe 
son  of  the  testator,  to  his  oath;  and 
thus  force  him  eithw  to  deny  the 
trust  upon  oath,  or  c<Mnply  with  it^ 
whether  the  trust  be  uniyersal  or 
particular;  and  this  isallowed,  lest 
thelast  will  of  a  testator,  eonunitted 
to  the  fiedthof  an  heir,  should  be  de- 
feated. And  we  haye  granted  the 
Same  remedy  agmist  a  legatee,  or 
eyen  Kjklei--€omnU3saryy  to  whom 
any  thing  hath  been  thus  bequeath- 
ed. And,  if  he,  to  whom  some- 
thing hath  been  so  left,  should  con- 
fess the  trust,  after  haying  denied 
it,  but  endeayour  at  the  same  time 
to  shelter  himself  under  subtility  of 
the  law,  he  may  neyertheless  be 
compell6l  to  perform  his  duty. 
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TITULUS  VIGESIMUS-QTJA^ETUS. 

DE   SINGULIS  REBUS  PER  FIDEI-COMMISSUM  REUC- 

TIS. 


Summa. 


POTEST  tamen  quis  etiam  sin- 
gnlas  res  per  fidei-commissum  re- 
linquere ;  veli!iti  fundum,  argentnm, 
hominem.  restem,  et  pecmiiam  nu- 
tneratam;  et  vel  ipsmn  hmedem 
rogare,  ut  alicui  lestituat;  Tel  le- 
gatarium,  qiiamyis  ^  legatario  le- 
gari  non  possit. 


A  man  may  also  leare  partieulaiir 
things  in  trust;  as  a  field,  silyefi 
eloaths.  or  a  certain  sum  of  money; 
and  may  request  either  his  heir  to 
restore  them,  or  even  a  legatee;  fd- 
though  a  legatee  eannot  be  maAe 
cha^aUe  with  a  legacy. 


Quae  relinqtti  posaunt. 

$    L  Potest  autem  non  aoiiim  ^  1.  A  testator  may  leave  in  trust 

proprias  res  testator  per  fidei-com-  not  only  his  own  property,  but  also 

missnm  relinquere,  sed  et  hseredis,  that  of  his  heir,  of  a  legatee,  of  a 

aut  legatarii,  aut  fidei-c(»nmi8sarii,  Jidei-commisscuyj  or  of  any  other : 

aut  cujuslibet  alterius.    Itaque  et  so  that  a  legatee  ox  JideiHMmmi$9(ih 


legatarius  et  fidei-commissarius  non 
0oliun  de  efi  re  rogari  potest,  ut 
earn  alicui  restituat,  qu8&  ei  relieta 
sit ;  sed  etiam  de  ali&,  siv&  ipsius, 
siv^  alien&  sit.  Hoc  soKim  obser- 
randum  est,  ne  plus  quisquam  ro- 
getur  ahcui  restituere,  quam  ipse 
ex  testamento  oeperit,  nam,  quod 
amplius  est,  inutilitir  relinquitur. 
Cum  aut&m  aliena  res  per  fidei- 
commissum  reli^^quitur,  necesse  est 
ei,  qm  rogatus  est,  aut  ipsam  reih 
redimere  et  prsestare,  aut  sstimati- 
on^n  ejus  solvere. 


ry  may  not  only  be  requested  to 
give  what  hath  been  left  to  him, 
but  what  is  his  own,  or  even  what 
is  the  property  of  another.  The 
only  caution  necessary  to  be  ob- 
served by  the  testator  is,  that  up 
man  be  requested  to  give  more,  than 
he  hath  received  under  the  will ;  for 
the  excess  will  be  ineflfectually  be- 
queathed. And,  when  the  property 
of  another  is  left  in  trust,  the  per- 
son, reqi^ested  to  restore  it,  is  ob- 
hged  either  to  obtain  from  the  pro- 
prietor the  very  thing  bequeathed, 
or  to  pay  the  v&lue  of  it. 


De  libertate. 

§  n.  labertas  quoque  servo  per       §  2.  Liberty  may  also  be  eonfer- 

potest,  ut  hse-    red  upon  a  slave  by  Tirtue  of  a 
24 
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res  eum  logetur  manumittere,  vel 
legatarius,  vel  fidei-commissarius; 
nee  interest,  utrum  de  suo  proprio 
servo  testator  roget,  an  de  eo,  qui 
ipsius  haeredis,  aut  legatarii,  vel  e- 
tiam  extranel  sit :  itaque  et  alienus 
servus  redimi  et  manumitti  debet 
Quod  si  dominus  eum  non  vendat, 
(si  modd  nihil  ex  judicio  ejus,  qui 
reliquit  libertatem,  perceperit,)  non 
statim  extinguitur  fidei-comnussa- 
ria  libertas,  sed  differtur,  quoad 
possit  tempore  procedente,  ubicun- 
que  occasio  servi  redimendi  fuerit, 
prsestari  libertas.  Qui  aut^m  ex 
fideircommissi  caus&  manumittitur, 
non  testatoris  fit  libertus,  etiamsi 
testatoris  servus  sit,  sed  ejus,  qui 
manumittit  At  is,  qui  direct6  ex 
testamento  liber  esse  jubetur,  ipsi- 
us testatoris  libertus  fit;  qui  etiam 
Orcinus  appellatur :  nee  alius  uUus 
direct6  ex  testamento  libertatem 
habere  potest,  quam  qui  utroque 
tempore  testatoris  fuerit,  et  quo  fa- 
ceret  testamentum,  et  quo  morere- 
tur.  Direeto  autem  libertsis  tunc 
dari  videtur,  eum  non  ab  alio  ser- 
vum  manumitti  rogat,  sed  velut  ex 
suo  testamento  libertatem  ei  eompe- 
tere  vult. 


trust;  for  an  heir,  legatee,  or  fideir 
commissary^  may  be  requested  to 
manumit":  nor  does  it  signify  whe- 
ther the  testator  request  the  manu- 
mission of  his  own  slave,  of  the 
slave  of  his  heir,  of  a  legatee,  or  of 
a  stranger :  and  therefore,  when  a 
slave  is  not  the  testator's  own  pro- 
perty, he  must  be  bought,  if  possi- 
ble and  manumitted.  But,if  the  pro- 
prietor of  the  slave  refuse  to  sell 
him,  (whieh  he  may  do,  if  he  hath 
taken  nothing  under  the  will  of  the 
testator,)  yet  the  fiduciary  bequest 
is  not  extinguished,  but  deferred  on- 
ly, till  it  can  be  conveniently  per- 
formed. Note,  that  he,  who  is  man- 
umitted in  consequence  of  a  trust, 
does  not  become  the  freeman  of  the 
testator,  although  he  was  the  testa- 
tor's own  slave,  but  he  becomes  the 
freeman  of  the  manumittor :  but  a 
slave,  to  whom  liberty  is  directly 
given  by  testament,  becomes  the 
.freeman  of  the  testator,  and  is  call- 
ed Orcimis;  and  no  one  can  obtain 
liberty  directly  by  testament,  unless 
he  were  the  slave  of  the  testator,  not 
only  at  the  time  of  the  testator's 
death,  but  also  at  the  time  of  mak- 
ing his  testament.  And  liberty  is 
understood  to  be  directly  given,  not 
when  a  testator  requests,  that  firee- 
dom  shall  be  given  to  his  slave  by 
another,  but  when  he  wills  it  to 
take  place  by  virtue  of  his  own  tes- 
tament. 


De  verbis  fidei-commissorum. 


$  III.  Verba  autem  fidei-com- 
missorum h»c  maxim^  in  usu  ha- 
bentur ;  peio,  rogOy  voh^  mandOj  ft- 
del  tucB  commUto :  quae  perind^  sin- 


§  3.  The  terms  generally  used  in 
the  commitment  of  trusts  are  the 
following:  I  request^  I  ask,  Idesfre^ 
I  commit,  I  confide :  any  of  them, 
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gula  fiima  sunt,  atque  si  omnia  in    ringjy  taken,  is  as  lunding,  as  if  all 
unum  oongesta  essent  wore  joined. 


TITULUS    VIGESIMUS-QUINTUS. 


DE  CODICILLIS. 


D.  xxix.  T.  7.     C.  vi.  T.  36. 


Godicillorum  origo. 
ANTE    August!    tempora  con-        It  is  certain,  that  codicils  were 


Stat,  codicillorum  jus  in  usu  non 
fuisse :  sed  primus  Lucius  Lentu- 
lus,  ex  cujus  person^  etiam  fidei- 
commissa  esse  oBperunt,  codicillos 
introduxit  Nam,  cum  decederet 
in  AMca,  scripsit  codicillos  testa- 
xnento  confirmatos,  quibus  ab  Au- 
gusto  petiit  per  fidei-commissum, 
ut  faceret  aliquid :  et,  cimi  D.  Au- 
gustus voluntatem  ejus  implesset, 
deincips  reliqui,  ejus  auctoritatem 
secuti,  fidei-commissa  praestabant: 
et  filia  Lentuli,  legata,  qu»  jure 
non  debebat,  solvit  Dicitur  autem 
Augustus  convocasse  sapientes  vi- 
ros,  interque  eos  Trebatiimi  quoque, 
cujus  tunc  auctoritas  maxima  erat, 
et  quffisisse,  an  posset  recipi  hoc, 
nee  absonans  k  juris  ratione  codi- 
cillorum usus  esset?  et  Trebatium 
suasisse  Augusto,  quod  diceret, 
utilissimum  et  necessarium  hoc  ci- 
vibus  esse,  propter  magnas  et  Ion- 
gas  peregrinationes,  qu»  apud  vete- 
res  foissent;  ubi,  si  quia  testamen- 
tom  facere  non  posset,  tamen  codi- 
cilloB  posset    Post  tpm  tempora, 


not  in  frequent  use  before  the  reign 
of  Augustus:  for  Lucius  Lenivr 
lusj  by  whose  means  trusts  became 
efficacious,  was  the  first,  who  intro- 
duced codicils.  When  dying  in 
Africa^  he  wrote  several  codicils, 
which  were  confirmed  by  his  testa- 
ment; and  in  these  he  requested 
Augustus  to  perform  some  particu- 
lar act  in  consequence  of  a  trust : 
the  emperor  complied  with  the  re- 
quest; and  many  other  persons  in- 
fluenced by  the  emperor's  example, 
executed  trusts,  committed  to  their 
charge ;  and  the  daughter  of  Leniur 
lus  paid  debts,  which  in  strictness 
of  law  were  not  due.  But  it  is  re- 
ported, that  Augustus^  having  con- 
vened upon  this  occasion  the  sages 
of  the  law,  among  the  rest  Trebatir 
usj  whose  opinion  was  of  the  great- 
est authority,  demanded  whether 
codicils  could  be  admitted  and  whe- 
ther they  were  not  repugnant  to 
the  reason  of  the  law?  to  which 
TVdHiikis  answered,  that  codicils 
were  most  convenient,  and  neces*- 
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oum  t  Labw  oodkdllM  fecinel, 
jam  nemini  dubium  erat,  qtiin  codl- 
cilli  jure  optimo  admitterentur. 


sary  on  a^eomit  of  the  great  and 
long  joumies,  which  the  Itomans 
were  frequently  obliged  to  take,  so 
that,  where  a  man  could  not  make 
a  testament,  he  might  bequeath  his 
effects  by  codicil.  Afterwards,  when 
Labeo,  (a  lawyer  of  great  emin- 
ence,) disposed  of  his  own  property 
by  codicil,  it  was  no  longer  a  doubt, 
but  that  codicils  might  be  legally 
allowed. 


Codicilli 


possant  vel  ante,  vel  post,  testamentum,  imo 
etiam  ab  intestate. 


$  I.  Non  tantjun  autem  testa- 
mento  facto  potest  quis  codicillos 
facere,  sed  et  intestatus  quis  decen- 
dens  fidei-committere  codicillis  po- 
test Sed,  cum  ant^  testamentum 
fSu^tum  codicilli  facti  erant,  Papl- 
nianus  ait,  non  alitor  vires  habere, 
quam  si  speciali  yoluntate  post^a 
confirmentur.  Sed  Divi  Severus 
et  Antoninus  rescripserunt,  ex  iis 
codicillis,  qui  testamentum  prsece- 
dunt,  posse  fidei-commissum  peti, 
si  appareat  eum,  qui  testamentum 
fecit,  i  yoluntate,  quam  in  codicil- 
lis expresserat,  non  recessisse. 


$  1.  Not  only  one  who  hath  al- 
ready made  his  will,  may  make  a 
codicil,  but  even  an  intestate  may 
raise  a  trust  by  codicil :  yet,  when 
a  codicil  is  antecedent  to  a  testa- 
ment, it  cannot  take  effect  accord- 
ing to  Papiniany  unless  confirmed 
by  the  subsequent  testament  But 
the  emperors  Seterus  and  ArUofiir 
nus  have  by  rescript  declared,  that 
a  thing,  left  in  trust  in  a  codicil  pre- 
ceding atestament,may  be  demand- 
ed by  ihejidei-commissaryj  if  it  ap- 
pear, that  the  testator  hath  not  re- 
ceded firom  the  intention,  which  he 
at  first  expressed  in  his  codicil. 


Codicillis  haereditas  directo  dari  non  potest. 

■ 

$  3.  An  jnhcfitaDce  can  nefdier 
be  given  nor  taken  away  by  codicil, 
lest  the  different  operations  of  1b»- 
taments  and  codicils  be  confound- 
ed: of  conrae,  no  heir  can  be  dismr 
herited  by  eodiciL  But  although 
an  inharitanee  can  neither  be  given 
nor  taken  away  by  oodidl,  in  ifimf 
terms,  yet  it  may  be  l^ially  left 
fram  die  hw  in  a  codidli  by  means 


^  EL  CodieiUis  antem 
Mqioe  dari,  neque  adimi,  potest; 
ae  eonfundator  jcn  testamentum 
6t  eodieiUorani :  et  ided  nee  exh»» 
ledatio  scribL  Dixectd  antem  hce* 
xeditaa  codicillis  neque  dari  neqne 
adiint  potest:  nam  per  fidei-com^ 
ttifltnm  hflBieditas  codidUis  jure 
lelinqnitai.  Nee  eaBditionam  hsft- 
mH    iaalituto    eodieillia  adjieere^ 
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neqne  substitoere  diiectd,  quis  po-    of  a  (trust  or)  fideircommissum. 

test  No  man  may  impose  a  condition 

upon  his  heir  by  codicil,  or  substi- 
tute directly, 

De  namero  et  solemnitate. 

§  m.  Codicillos  autem   etiam  $  3.  A  man  may  make  many  co- 

plnies  quis  facere  potest :  et  nullam  dicils,  and  they  require  no  solemni- 

solenmitatem  ordinationis   deside-  ty. 
rant. 

FDCIS  UBU  8BCUNDL 


Dm  JUSTINIANI 


INSTITUTIONUM. 


LIBER   TERTIUS. 


TITULUS   PRIMUS. 

DE  HiEREDITATIBUS,    QJJM  AB  INTESTATO  DEFE-^ 

RUNTUR. 

D.  xxxviii.  T.  16.    C.  vi.  T.  55  et  58.     Nov.  118. 


Definitio  intestati. 


INTESTATUS  decedit,  qui 
aut  omnind  testamentum  non  fecit, 
ant  non  juie  fecit ;  aut  id,  quod  fe- 
cerat,  ruptum  irritumye  factum  est ; 
but  si  ex  eo  nemo  hseres  eztiterit 


A  man  dies  intestate,  who  hath 
either  not  made  a  testament ;  or  not 
made  one  in  due  form  of  law  ;  or  if 
his  testament,  though  rightly  made, 
be  cancelled,  or  broken  ;  or  if  no 
one  will  become  heir  under  it 


Primus  ordo  snccedentium  ab  intestato. 


§  I.  Intestatorum  autem  haeredi- 
tates  ex  lege  duodecim  tabularum 
primiim  ad  suos  hseredes  pertinent. 


$  1.  The  inheritances  of  intes- 
tates, by  the  law  of  the  twelve  tables 
belong,  in  the  first  place,  to  the  sui 
fuBredeSy  i.  e.  to  the  proper  or  do- 
mestic heirs  of  such  intestates. 


Qui  sunt  sai  hseredes. 


$  n.  Sui  autem  hseredes  existi- 
mantur,  (ut  supra  diximus,)  qui  in 
potestatemorientis  fuerint ;  veluti 
filius  filiave,  nepos  neptisve  ex  filio, 
pronepos,  proneptisve  ex  nepote,  ex 
filio  nato  proguatus  prognatave  : 
neciuterest,  utriun  naturales  sint 
liberi,  an  adoptivi.    Quibus  connu- 


^  2.  And  as  we  have  observed  be- 
fore, those  are  sui  fueredes  or  pro- 
per heirs,  who  at  the  death  of  the 
deceased,  were  under  his  power;  as 
a  son  or  a  daughter,  a  grandson  or  a 
grand-daughter  by  a  son,  a  great- 
grandson  or  greatrgrand-daughter 
by  a  grandson  of  a  son,  &c.    Nei- 
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merari  necesse  est  etiam-eos,  qui 
ex  legitimis  quidem  nuptiis  vel  ma- 
trimoniis  non  sunt  progeniti,  curiis 
tamen  civitatum  dati,  secundiim 
Divalium  constitutionem,  qu»  su* 
per  his  posit»  sunt,  tenorem  hsere- 
dum  suorum  jura  nanciacontur : 
nee  non  eos,  quos  nostrad  amplexn 
sunt  constitutiones,  per  quas  jussi- 
mus,  si  quis  mulierem  in  suo  con- 
tubemio  copulayerit,  non  ab  initio 
afiectione  maritali,  earn  tamen,  cum 
qu&  poterat  habere  conjugium,  el 
ex  e&  liberos  sustulerit,  postea  verd, 
affectione  procedente  etiam  nuptia- 
lia  instrumenta  cum  ea  fecerit,  et 
filios  yel  filias  habuerit,  non  soliim 
eos  liberos,  qui  post  dotem  editi 
sunt,  justos  et  in  potestate  patris 
esse ;  sed  etiam  anterioies,  qui  ^t 
lis,  qui  postea natisunt,  occasionem 
I^timi  nominis  prsstiterunt:  quod 
obtinero  censuimus,  etsi  non  pro- 
geniti  fuerint  post  dotale  instru- 
mentum  confectum  liberi,  yel  etiam 
nati  ab  hac  luce  fuerint  subtracts 
Ita  demfkm  tameii  nepos  neptisye, 
pronepos  proneptisye,  suorum  has- 
redum  numero  sunt,  si  praecedens 
persona  desierit  in  potestate  paren- 
tis esse,  siyfe  morte  id  accident, 
siy^  a]i&  ratione,  yeluti  emancipa- 
tione.  Nam,  si  per  id  tempus^  quo 
quis  moritur,  filiusin  potestate  ejus 
sit,  nepos  ex  eo  suus  heeres  esse  non 
potest :  idque  et  in  ceteris  libero* 
ram  persoms  dictum  iutelligimus. 
Posthumi  quoque,  qui,  si  yiyo  pa» 


ther  is  it  material,  whether  these 
children  be  natural  or  adopted.  But, 
among  natoral  children,  we  must 
reckon  those,  who,  not  bom  in  law- 
ful wedlock,  are  neyertheless,  ac- 
cording to  the  tenor  of  the  imperial 
constitutions,  entitled  to  the  rights 
of  proper  heirs,  by  being  admitted 
Decurions.  Those  also  are  compriz- 
ed within  our  own  constitutions, 
which  enact  that,  if  any  perscm  shall 
keep  a  woman  with  whomhe  is  not 
prohibited  to  marry,  and  haye  chil- 
dren by  her,  and  shall  afterwards, 
through  affection,  marry  that  ^wo- 
man, and  haye  by  her  sons  or  daugh- 
ters, not  only  these  latter  shall  be 
legitimate  and  in  the  power  of  their 
father,  but  also  the  former,  who 
gaye  occasion  to  the  legitimacy  of 
the  children  bom  afterwards.  And 
this  law  shall  obtain  as  to  children 
IxHm  before  marriage ;  although  the 
children  bom  subsequent  to  it,  are 
dead,  or  none  such  are  bom.  But  a 
grandson  or  grand-daughter,  a  great 
grandson  or  great-grand-daughter, 
is  not  reckoned  in  the  number  of 
proper  heirs,  unless  the  person  pre- 
ceding them  in  degree  hath  ceased 
to  be  under  paternal  power,  either 
by  death  or  some  other  means,  as 
by  emancipation :  for,  if  a  son,  when 
his  father  died,  was  under  the  pow- 
er of  his  father,  the  grandson  can- 
not be  the  proper  heir  of  his  grand- 
falhei ;  and  by  parity  of  reasoning, 
this  rule  is  understood  totakeplaoe 


UB.  m.    TIT.  L 


i9a 


tre  nati  esseiit,  in  potestate  ejus  fu- 
tnri  forent,  sui  hseredes  sunt 


in  relation  to  all  descendants  in  tbe 
right  line.  But  all  posthumous 
children,  who  would  have  been  un-> 
der  the  power  of  their  father,  if  they 
had  been  born  in  his  life-time,  are  es> 
teemed  sui  hceredes^  or  proper  heirs. 


Qaomodo  sui  hseredes  fiunt. 


$  III.  Sui  autem  haercdes  fiunt 
etiam  ignorantes,  et,  lic^t  furiosi, 
sint,  hieredes  possunt  existere: 
quia,  quibus  ex  causis  ignorantibus 
nobis  acquiritur,  ex  his  causis  et 
furiosis  acquiri  potest.  Et  statim 
k  morte  parentis  quasi  continuatur 
dominium ;  et  ided  nee  tutoris  auc« 
toritate  opus  est  pupillis,  cum  eti- 
am ignorantibus  acquiratur  suis 
hsredibus  hsereditas:  nee  curato- 
ris  assensu  acquiritur  furioso,  sed 
ipso  jure. 


$  3.  Persons  may  become  pro- 
per heirs,  without  their  knowledge, 
even  though  insane;  for  by  whate- 
ver means  inheritances  may  be  ac- 
quired without  our  knowledge,  by 
the  same  means  they  may  be  ac- 
quired by  persons  insane.  The  do- 
minion of  an  inheritance  is  con* 
tinued  in  the  heir  from  the  instant 
of  the  death  of  his  ancestor ;  nor  is 
the  authority  of  a  tutor  necessary, 
because  inheritances  may  be  acqui- 
red by  proper  heirs,  without  their 
knowledge :  neither  does  a  disorder- 
ed person  inherit  by  assent  of  his 
curator,  but  by  operation  of  law. 


De  filio,  post  mortem  partis,  ab  hostibus  reverso. 


^  IV.  Interdiim  autim,  licit  in 
potestate  parentis  mortis  tempore 
suus  h«res  non  fuerit,  tam^p  ^^^ 
haeres  parenti  efficitur :  veJ^^ti  si  ab 
hostibus  quis  reversiis  fuerit  post 
mortem  patris  sui ;  jus  enim  J)ost- 
liminii  hoc  facit. 


^  i.  But  sometimes  a  child  be- 
comes a  proper  heir,  although  he 
was  not  under  power  at  the  death 
of  his  parent;  as  when  a  person  re- 
turns from  captivitjr  after  the  death 
of  his  father :  the  jtis  postliminU^ 
or  right  of  return,  effects  this. 


De  memoria  patris  damnata  ob  crimen  perduellionis. 


$  V.  Per  contrarium  autfem  hoc 
evenit,  ut,  licit  quis  in  famili&  de- 
funct! sit  mortis  tempore,  tamen 
suus  hseres  non  fiat ;  veluti  si  post 
mortem  suam  pater  judicatus  fuerit 
perduellionis  reus,  ac  per  hoc  me- 

Ad 


^  5.  On  the  contrary,  it  may  hap- 
pen, that  a  child,  who,  at  the  death 
of  his  parent,  was  under  his  power, 
shall  not  be  his  proper  heir:  as 
when  a  parent,  after  his  decease,  is 
adjudged  to  have  been  guilty  of  le- 
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moria  ejus  damnata  fuerit;  suum 
enim  hasredem  habere  non  potest, 
cum  fiscus  ei  succedat :  sed  potest 
dici,  ipso  quidem  jure  suum  hsere- 
dem  esse,  sed  desinere. 


se-majesty,  whereby  his  memory  is 
rendered  infamous,  and  he  can  have 
no  proper  heir,  all  his  possessions, 
becoming  forfeited  to  the  treasury. 
But  a  son,  in  this  case,  may  be  said 
to  have  been  the  proper  heir  of  his 
father,  and  afterwards  to  have  ceas- 
ed to  be  so. 


De  divisione  bsereditatis  inter  suos  beeredes. 


$  YI.  Cum  fi]ius  filiave  et  ex  al- 
tero  filio  nepos  neptisve  ezistunt, 
pariter  ad  hsereditatem  avi  vocan- 
tur,  nee  qui  gradu  proximior  est, 
ulteriorem  excludit :  sequum  enim 
esse  videtur,  nepotes  neptesve  in 
patris  sui  locum  succedere.  Pari 
latione  et  si  nepos  neptisve  sit  ex 
filio,  et  ex  nepote  pronepos  pronep- 
tisve,  sim^l  vocantur.  Et,  quia 
placuit,  nepotes  neptesve,  item  pro- 
nepotes  proneptosve,  in  parentis  sui 
locum  succedere,  conveniens  esse 
visum  est,  non  in  capita,  sed  in 
stirpes,  hsreditatem  dividi ;  ut  fiUus 
partem  dimidiam  hsereditatis  ha- 
beat,  et  ex  altero  filio  duo  pluresve 
nepotes  alteram  dimidiam.  ii^m, 
si  ex  duobus  filiis,  nepotes  neptesve 
existant,  ex  altero  unus  aut  duo 
fort^,  ex  altero  tres  aut  quatuor, 
ad  unimi  aut  duos  dimidia  pars 
pertineat,  ad  tres  vel  quatuor  al- 
tera dimidia. 


^  6.  A  son,  a  daughter,  and  a 
grandson  or  grand-daughter  by  ano- 
ther son,  are  called  equally  to  the 
inheritance;  nor  does  the  nearest 
exclude  the  more  remote:  for  it 
seems  just,  that  grandsons  and 
grand-daughters  should  succeed  in 
the  place  of  their  father.  By  Uke 
reason,  a  grandson  or  grand-daugh- 
ter by  a  son,  and  a  great-grandson 
or  great-grand-daughter  by  a  grand- 
son, are  all  called  together.  And 
since  grandsons  and  grand-daugh- 
ters, great-grandsons  and  great- 
grand-daughters,  succeed  in  place 
of  their  parent,  it  seemed  conve- 
nient, that  inheritances  should  not 
be  divided  into  capita^  but  into  sivr- 
p^.s :  so  that  a  son,  should  possess 
one  \ui\(^  and  the  grand-children, 
(however  numerous)  of  another  son, 
the  other  half  of  an  inheritance. 
So,  where  there  ar«  grand-children 
by  two  sons,  the  one  son  leaving  one 
or  two  children,  and  the  otli^r  three 
or  four,  the  inheritance  must  belong, 
half  to  the  grand-child,  or  the  two 
grand-children  by  the  one  son,  and 
half  to  the  three  or  four  grand-chil- 
dren by  the  other  son. 
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Quo  tempore  suit  as  spectatur. 

§  VII.  Cum  autem  quaeritur,  an        §7.  When  it  is  asked,  is  such  a 


quis  suus  haeres  existere  possit,  eo 
tempore  quaerendum  est,  quo  cer- 
tum  est,  aliquem  sin^  testamento 
decessisse;  quod  accidit  et  desti- 
tuto  testamento.  Hac  ratione,  si 
filius  exhaeredatus  fuerit  et,  extra- 
neus  haeres  institutus,  et,  filio  mor- 
tuo,  postea  certum  fuerit,  haeredem 
institutum  ex  testamento  non  fieri- 
haeredem,  aut  quia  noluit  esse  hares, 
aut  quia  non  potuit,  nepos  avo  suus 
haeres  existet :  quia,  quo  tempore 
certum  est,  intestatum  decessisse 
patrem-familias,  solus  in venitur  ne- 
pos :  et  hoc  certum  est. 


De  nata  post  mortem  avi,  vel 

^  Tin.  Et,  licet  post  mortem 
avi  natns  sit,  tam^n  avo  vivo  con- 
ceptus,  mortuo  patre  ejus,  postea- 
que  deserto  avi  testamento,  suus 
haeres  efficitur.  Plan^,  si  et  con- 
ceptus  et  natus  fuerit  post  mortem 
avi,  mortuo  patre  suo,  desertoque 
postea  avi  testamento,  suus  haeres 
avo  non  existet;  quia  uullo  jure 
cognationis  patrem  sui  patris  atti- 
git :  sed  nee  ille  est  inter  liberos 
avi,  quem  filius  emancipatus  adop- 
tavit  Hi  autem,  cmn  non  sint,  sui 
(quantum  ad  haereditatem,)  liberi, 
nequebononim  possessionem  peters 


man  a  proper  heir  ?  we  must  inquire 
at  what  time  it  was  certain,  that  the 
deceased  died  without  a  testament; 
which  happens,  if  his  testament  be 
relinquished.  Thus,  if  a  son  be  dis- 
inherited and  a  stranger  instituted 
heir,  and,  after  the  death  of  the  son, 
it  becomes  certain,  that  the  instituted 
heir  was  not  in  fact  the  heir,  either 
because  he  was  unwilling,  or  unable 
to  accept  the  inheritance,  in  this 
case  the  grandson  of  the  deceased 
becomes  the  proper  heir  of  his  grand- 
father :  for  at  the  time,  when  it  was 
certain  that  the  deceased  died  intes- 
tate, there  was  no  other  heir,  but  the 
grand-child ;  and  this  is  evident. 

adoptato  a  filio  emancipato. 

§  8.  And  although  a  child  be  bom 
after  the  death  of  his  grandfather, 
yet,  if  he  were  conceived  in  the  life- 
time of  his  grandfather,  he  will,  at 
the  death  of  his  father  and  after  his 
grandfather's  testament  is  deserted 
by  the  instituted  heir,  become  the 
proper  heir  of  his  grandfather.  But 
a  child  both  conceived  and  bom  af- 
ter the  death  of  his  grandfather, 
could  not  become  the  proper  heir, 
although  his  father  should  die  and 
the  testament  of  his  grandfather  be 
deserted;  because  he  was  never  al* 
lied  to  his  grandfather  by  any  tie  of 


196 


LIB.  III.     TIT.  I. 


possunty    quasi    proximi  cognati. 
HsBC  de  suis  h»redibus. 


cognation  :  neither  is  the  adopted 
son  of  an  emancipated  son,  to  be 
reckoned  among  the  children  of  his 
adoptive  father's  father.  So  that 
the  adopted  children  of  an  emanci- 
pated son,  can  neither  become  the 
proper  heirs  of  their  father's  father 
in  regard  to  the  inheritance,  nor  de- 
mand the  possession  of  goods  as 
next  of  kin.  Thus  much  concern- 
ing proper  heirs. 

emancipatis. 

'  ^  9.  Emancipated  children  by  the 
civil  law  have  no  right  to  the  inheri- 
tances of  their  parents:  for  those 
are  not  proper  heirs,  who  have  ceas- 
ed to  be  under  the  power  of  their 
parent  deceased,  before  his  death, 
neither  are  they  called  to  inherit  by 
any  other  right  according  to  the  law 
of  the  twelve  tables.  But  the  prae- 
tor, induced  by  natural  equity|grants 
them  possession  of  goods,  by  the 
edict  beginning,  unde  Uberi,  as  ful- 
ly, as  if  they  had  been  under  power 
at  the  death  of  their  parent ;  and 
this,  whether  they  be  sole,  or  mix- 
ed with  others,  who  are  proper 
heirs :  therefore,  when  there  are 
two  sons,  one  emancipated,  and  the 
other  under  power  at  his  father's 
death,  the  latter,  by  the  civil  law,  is 
alone  the  heir,  and  alone  the  proper 
heir :  but,  when  the  emancipated 
son,  by  the  indulgence  of  the  prio- 
tor,  is  admitted  to  his  share,  then 
the  proper  heir  becomes  the  heir 
only  of  his  own  moiety. 

Si  emancipatus  se  dederit  in  adoptionem. 

$  X  At  hi,  qui  emancipati  i  pa-        ^  10.  But  they,  who  after  eman- 
lente  in  adoptionem  se  dederunt,    cipation  have  given  themselves  ia 


De  liberis 

§  tX.  Emancipati  aut^m  liberi 
jure  civili  nihil  juris  habent :  ne- 
qu^  enim  sui  hseredes  sunt,  qui  in 
potestate  morientis  esse  desierunt, 
neque  ullo  alio  jure  per  legem  duo- 
decim  tabularum  vocantur.  Sed 
praetor,  naturali  8equitatemotus,dat 
eis  bonorem  possessionem  unde  li- 
berie perind^  ac  si  in  potestate  pa- 
tentis  tempore  mortis  fuissent ;  siv6 
soli  sint.  siv&  cum  suis  haeredibus 
concurrant  itaque,  duobus  liberis 
ttistentibus,  emancipate  uno,  et  eo, 
i;m  tempore  mortis  in  potestate 
feetit,  fianfe  quidem  is,  qui  in  po- 
l«9tate  fait,  solus  jure  civiU  haeres 
est,  et^solus  suns  haeres  ;  sed,  cum 
ettanoipatus,  beneficio  praetoris,  in 
partem  admittitur,  evenit,  ut  suus 
hasres  ipio  parte  haeres  fiat 
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non  admittuntur  ad  bona  naturalis 
paths  quasi  liberi,  si  mod6,  cum  is 
moreretur,  in  adoptiva  famili&  fue*- 
rint:  nam  vivo  eo  emancipati  ab 
adoptivo  patre  perind^  admittuntur 
ad  bona  naturalis  patris,  ac  si  e- 
mancipati  ab  ipso  essent,  nee  un- 
quam  in  adoptivi  familii  fuissent : 
et  convenienter,  quod  adoptivum 
patrem  pertinet,  extraneonmi  loco 
esse  incipiunt.  Post  mortem  verd 
naturalis  patris  emancipati  ab  adop- 
tivo patre,  et,  quantiim  ad  hunc 
adoptivum  patrem  pertinet,  seque 
extraneorum  loco  fiunt,  et,  quantiim 
ad  naturalis  patris  bona  pertinet, 
nihilo  magis  liberorum  gradum  nan- 
ciscuntur.  Quod  ideo  sic  placuit, 
quia  iniquum  erat,  esse  in  i)otes- 
tate  patris  adoptivi,  ad  quos  bona 
naturalis  patris  pertineant,  utrum 
ad  liberos  ejus,  an  ad  agnatos. 


adoption,  are  not  admitted,  as  chil- 
dren, to  the  possession  of  the  effects 
of  their  natural  father,  if,  at  the 
time  of  his  de^ith,  they  were  in  the 
adoptive  family.  But,  if  in  the  life- 
time of  their  natural  father,  they 
were  emancipated  by  their  adoptive 
father,  they  are  then  admitted  (by 
the  prsetor)  to  take  the  goods  of  their 
natural  father,  as  if  they  had  been 
emancipated  by  him,  and  had  never 
entered  into  the  family  of  the  adop- 
tor :  consequently,  in  regard  to  their 
adoptive  father  they  are  looked  up-  . 
on  as  mere  strangers.  But  those 
who  are  emancipated  by  their  adop- 
tive father,  after  the  death  of  their 
natural  father,  are  nevertheless  re- 
puted strangers  to  their  adoptive 
father ;  and,  in  regard  to  the  inher- 
itance of  their  natural  father,  they 
are  not  at  all  the  more  intitled  to  re- 
assmne  the  rank  of  children.  These 
rules  of  law  have  been  established, 
inasmuch  as  it  was  unjust,  that  it 
should  be  in  the  power  of  an  adop- 
ter to  determine  at  his  pleasure,  to 
whom  the  inheritance  of  a  natural 
father  should  appertain,  whether 
to  his  children,  or  to  his  agnates. 


Collatio  filioruni  naturalium  et  adoptivorum. 


^  XI.  Miniiis  ergo  juris  habent 
adoptivi  filii,  quamnaturales:  nam- 
que  naturales  emancipati,  beneficio 
prs&toris  gradum  liberorum  reti- 
nent,  licfet  jure  civili  perdant.  A- 
doptivi  ver6  emancipati  et  jmre  ci- 
vili perdunt  gradum  liberorum,  et 
k  prsetore  non  admittuntur  ;  et  rec- 
t^.  Naturalia  enim  jura  civilis  ra- 
tio perimere  non  potest;  nee,  quia 


^  11.  Adopted  children  have 
therefore  fewer  rights  and  privile-  , 
ges,  than  natural  children ;  who, 
even  after  emancipation,  retain  the 
rank  of  children  by  the  indulgence 
of  the  prsBtor,  although  they  lose  it 
by  the  civil  law  :  but  adopted  chil- 
dren, when  emancipated,  lose  the 
rank  of  children  by  the  civil  law, 
and  are  denied  admittance  into  the 
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desinunt  sui  hseredes  esse,  possunt 
desinere  filii  filiave,  nepotes  nep- 
tesve  esse;  Adoptivi  ver6  emanci- 
pati  extraneorum  loco  incipiunt  es- 
se ;  quia  jus  nomenque  fllii  flliseve, 
quod  per  adoptionem  consecuti  sunt, 
alia  civili  ratione,  id  est,  emancipa- 
tione,  perdunt 


rank  of  children  by  the  praetor ;  and 
properly  :  for  civil  policy  cannot  de- 
stroy natural  rights ;  nor  can  natural 
children  ever  cease  to  be  sons  and 
daughters,  grandsons  and  grand- 
daughters although  they  may  cease 
to  be  proper  heirs:  but  adopted  chil- 
dren, when  emancipated,  become  in- 
stantly strangers ;  for  the  right  and 
name  of  son  or  daughter,  obtained  by 
the  civil  right  of  adoption,  may  be 
destroyed  by  the  civil  right  of  eman- 
cipation. 


De  bonorum  possessione  contra  tabulas. 


§.  12.  The  same  rules  are  observ- 
ed as  to  that  possession  of  goods, 
which  the  prsetor  contrary  to  the 
testament  of  the  parent,  grants  to 
children,  not  mentioned  therein  : 
that  is,  who  are  neither  instituted 
heirs,  nor  properly  disinherited. 
For  the  praetor  calls  those,  who  were 
under  power  at  the  death  of  their 
parents,  and  those  also,  who  are  e- 
mancipated,  to  the  same  possession 
of  goods  ;  but  he  repels  those,  who 
were  in  an  adoptive  family  at  the 
decease  of  their  natural  parents. 
And,  as  the  prsetor  admits  not  such 
adopted  children,  as  have  been  e- 
mancipated  by  their  adoptive  father 
to  succeed  him  ab  iniestcUo,  much 
less  does  he  admit  such  children  to 
possess  the  goods  of  their  adoptive 
father  contrary  to  his  testament ;  for 
by  emancipation,  they  cease  to  be  in 
the  number  of  his  children. 


Unde  cognati. 

^  Xin.    Admonendi  tamen  su-        ^13.  We  must  nevertheless  ob- 
mus,  eo8,  qui  in  aUen&  fieimilia  sunt,     serve,  that,    although  those,  who 


^  XII.  Eadem  hsec  observantur 
et  in  ea  bonorum  possessione,  quam 
contra  tabulas  testamenti  parentis 
liberis  prseteritis,  id  est,  neque  hae- 
redibus  institutis,  neque,  ut  opor- 
tet,  exhseredatis,  prsetor  pollicetur. 
Nam  eos  quidem,  qui  in  potestate, 
mortis  tempore  fuerint,  et  emanci- 
patos,  vocat  praetor  ad  eandem  bo- 
norum possessionem ;  eos  ver6,  qui 
in  adoptivi  familia  fuerint  per  hoc 
tempus,  quo  naturalis  parens  more- 
retur,  repellit.  Item  adoptivos  li- 
beros,  emancipatos  ab  adoptivo  pa- 
tre,  siciit  nee  ab  intestato,  ita  long^ 
miniis  contra  tabulas  testamenti,  ad 
bona  ejus  admittit ;  quia  desinunt 
in  numero  liberorum  ejus  esse. 
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quiv6  post  mortem  naturalis  paren- 
tis ab  adoptivo  patre  emancipati 
fuerint,  intestato  parente  natural! 
mortuo,  licet  ea  parte  edicti,  qua  li- 
beri  ad  bonorum  possessionem  vo- 
cantur,  non  admittantur,  ali&  tamen 
parte  vocari,  scilicit^  qu&  cognati 
defuncti  vocantur.  Ex  qu&  ita  ad- 
mittuntur,  si  neque  sui  haeredes  li- 
beri,  neque  emancipati  obstent,  ne- 
que agnatus  quidem  uHus  inter- 
veniat.  Ant^  enim  prsetor  liberos 
Yocat,  tam  suos  hseredes  quam  em- 
ancipatos,  deinde  legitimos  haere- 
des, tertio  proximos  cognatas. 


were  in  an  adoptive  family,  but 
have  been  emancipated  by  their 
adoptive  father,  after  the  decease  of 
their  natural  father,  dying  intestate, 
are  not  admitted  by  that  part  of  the 
edict  by  which  children  are  called 
to  the  possession  of  goods,  yet  they 
are  admitted  by  another  part,  by 
which  the  cogncUes  of  the  deceased 
are  called  to  the  possession  of  his 
effects.  But,  by  this  last-named 
part  of  the  edict,  the  cognates  are 
only  called  when  there  is  no  op- 
position from  proper  heirs^  emanci- 
pated children,  or  agnates :  for  the 
praetor  first  calls  the  proper  heirs 
with  the  emancipated  children,  then 
the  agnatesj  and  lastly  the  nearest 
cognates. 


Emendatio  juris  antiqui.     De  adoptivis. 


§  XIV.  Sed  ea  omnia  antiquitati 
placuerunt :  aliquam  autem  emen- 
dationem  k  nostra  constitutione  ac- 
ceperunt,  quam  super  iis  personis 
exposuimus,  quae  k  patribus  suis 
naturalibus  in  adoptionem  aliis  dan- 
tur:  invenimus  etenim  nonnuUos 
casus,  in  quibus  filii  et  naturalimn 
successionem  propter  adoptionem 
amittebant,  et  adoptione  facile  per 
emanclpationem  solute,  ad  neutri- 
us  partis  successionem  vocabantur. 
Hoc,  solito  more,  corrigentes,  con- 
stitutionem  scripsimus,  per  quam 
definimus,  quand6  parens  naturalis 
filium  suum  adpotandum  aUi  de- 
derit,  Integra  omnia  jure  ita  servari, 
atque  si  in  patris  naturalis  potes- 
tate  permansisset,  nee  penitiis  adop- 
tio  fuisset  subsecuta;  nisi  in  hoc 
tantummod6  casu,  ut  possit  ab  in- 


§  14.  Such  were  the  rules  that 
formerly  obtained ;  but  they  have 
received  some  emendation  from  our 
constitution,  relating  to  persons 
given  in  adoption  by  their  natural 
parents :  for  we  have  remarked  in- 
stances of  sons,  who  by  adoption 
have  lost  their  succession  to  their 
natural  parents,  and  who,  by  the 
ease  with  which  adoption  is  dis- 
solved by  emancipation,  have  also 
lost  the  right  of  succeeding  to  their 
adoptive  parents.  We  therefore,  as 
usual  correcting  what  is  amiss,  have 
enacted  that,  when  a  natural  fathe^r 
hath  given  his  son  in  adoption,  the 
rights  of  the  son  shall  be  preserved 
intire,  as  though  he  h«id  still  re- 
mained under  the  power  of  his  na- 
tural father,  and  there  had  been 
no  adoption ;  except  only,  that  the 


200 


UB.  m.    TIT.  L 


testato  ad  patris  adoptivi  venire 
successionem.  Testamento  autem 
ab  eo  facto,  neque  jure  civili,  ne- 
que  protori,  ex  hsdreditate  ejus  all- 
quid  persequi  potest,  neque  contra 
tabulas  bonorum  possessione  agni- 
tfi,  neque  inofficiosi  querela  institu- 
te ;  cum  nee  necessitas  path  adop- 
tivo  imponatur,  vel  hsredem  eum 
instituere,  vel  exhaeredem  facere, 
utpote  nullo  vinculo  naturali  copu- 
latum ;  neque  si  ex  Sabiniano  sena- 
tus-consulto  ex  tribus  maribus  fue- 
lit  adoptatus :  nam,  et  in  ejusmodi 
casu,  neque  quarta  ei  servatur,  ne- 
que uUo  actio  ad  ejus  persecution- 
em  ei  competit  Nostrfi  autem  con- 
stitutione  exceptus  est  is,  quern  pa- 
rens naturalis  adoptandum  suscepe- 
rit.  Utroque  enim  jure,  tam  na- 
turali quam  legitimo,  in  banc  per- 
sonam concurrente,  pristina  jura 
tali  adoptioni  servamus;  quemad- 
modum  si  pater-familias  sese  dede- 
rit  arrogandum :  qu»  specialit^r  et 
singulatim  ex  profats  constitution- 
is  tenore  possunt  colligi. 


person  adopted  may  succeed  to  his 
adoptor,  if  he  die  intestate.  But,  if 
the  adoptor  make  a  will  and  omit  to 
name  his  adopted  son,  such  son  can. 
neither  by  the  civil  nor  the  praeto- 
rian law  obtain  any  part  of  the  in- 
heritance, whether  he  demand  pos- 
session of  the  effects,  contra  iabtdas^ 
(contrary  to  the  letter  of  the  testa- 
ment,) or  allege  that  the  testament 
is  inolSicious :  for  an  adoptor  is  un- 
der no  obligation  to  institute,  or  dis- 
inherit his  adopted  son,  there  being 
no  natural  tie  between  them.  Nor 
can  the  adopted  person,  claim  under 
the  ScAinian  sencUus-cansulio,  by 
being  one  of  three  sons :  for  in  this 
case  he  can  neither  obtain  the  fourth 
part  of  his  adoptive  father's  effects, 
nor  be  intitled  to  any  action  upon 
that  account.  But  persons  adopted 
by  their  natural  parents,  (i.  e.  by  a 
grand-father  or  great-grand-fisither, 
&c.)  are  excepted  in  our  constitu- 
tion :  for,  as  such  persons  are  united 
together  by  the  concurrence  both  of 
natural  and  civil  rights,  we  have 
thought  proper  to  retain  the  old  law 
in  relation  to  those  adoptions;  in 
the  same  manner,  as  when  the  fa- 
ther of  a  family  hath  given  himself 
in  arrogation.  But  all  this,  may 
be  collected  from  the  tenor  of  the 
above-mentioned  constitution. 


De  descentibus  ex  foeminis. 


$  XY.  Item  vetustas,  ex  mascu- 
lis  progenitos  plus  diligens,  solos 
nepotes  vel  neptes,  qui  qu»ve  ex 
viriU  sexu  descendunt,  ad  suorum 
Tocabat  successionem,  et  jure  ag- 
natorum  eos  anteponebat;  nepotes 


^  16.  The  ancient  law,  prefer- 
ring descendants  from  males,  called 
only  grand-children  so  descended, 
to  the  succession  as  proper  heirs,  by 
right  of  agnation ;  reputing  grand- 
children  bom   of  daughters,  and 
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antera,  qui  ex  filiabus  nati  stmt,  ct 
pronepotes,  qui  ex  neptibiis,  cog- 
natorum  loco  eonnumeraus,    post 
agnatormn  lineam  eos  Toeabat,  tarn 
in  avi  yel  proayi  maternl,  quam  m 
ariflB  yel  proayi»,  siyi  patem»  siy^ 
xnatems,  succesokMiem.     Diyi  au- 
t^m  principes  non  passi  sont  talem 
contra  naturam  injariam  nne  com- 
petent!   emendatione    relinqnere  : 
sed,  cum  nepotis  et  ponepotis  no- 
men  commune  sit  ntrisque,  tarn  qai 
ex  masculis,  quam  qui  ex  ftsmims 
descendunt,  ided  eundem  gradum 
6t  ordinem  successionis  eis  dona- 
verunt.     Sed,  ut  ampliiis  aliquid 
8it  eis,  qui  non  soli!tm  naturae,  sed 
etiam  yeteris  juris,  suflfragiis  mimi- 
untur,  portionem  nepotum  yel  nep- 
tum,  yel  deinceps,   (de  quibus  su- 
pra diximus)  paul6  minuendam  es- 
se existimayerunt ;  ut  minus  terti& 
parte  acciperent,  quam  mater  co- 
ram, yel  ayia,  fuerat  acceptura,  yel 
pater  eorum  yel    ayus,    patemus 
siy^    matemus,'  quando    fosmina 
XBortua .  sit,  cujus  de    hsereditate 
agitur ;  iisque,  lic^t    soli  sint,   a- 
denntibus,  agnatos  minimi    yoca- 
bant    Et,  quemadmoddm  lex  duo^ 
decim  tabularum,  filio  mortuo,  ne- 
potes,  yel  neptes,  pronq)otes  yel 
proneptes,  in  locum  patris  sui  ad 
successionem  ayi  sui  yocat ;  ita  et 
principalis  dispositio  in  locum  ma- 
tris  susB  yel  ayi»  eos,  cmn  jam  de- 
signate partis  terti»  diminutione, 
yocat    Sed  nos,  cum  adhuc  dubi- 
tatio  maneret  inter  agnatos  et  me- 
moratos  nepotes,  quartam  partem 
substantias  defunct!  agnatis  sibi  yin- 
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great-grand-cliiidren  bom  o#  gimad- 

daughters,  to  be  cognmtet^  and  pro- 
hibiting them  from  sueoeoding  to 
their  grandrfatber  and  gieal-grand. 
father,  maternal  or  paternal,  until 
after  tfieline  of  agnati  was  exhaiOBt- 
ed.  But  the  emperors  VahnHmoHy 
Theodosiu9  and  Areadius,  would 
notcontinue  suck  a  yiolence  against 
nature;  and,inaemuchastheKiane 
of  grand-child  and  gfeal^gvaa^ 
child,  is  common,  aswdl  todeseea- 
danls  by  females,  as  by  males,  Hmf 
granted  an  equal  ri^t  of  sqccession 
in  either  case.  Bui,  to  the  cad, 
that  those  persons  w4io  have  haea 
favouredby  nature,  as  well  as  by  ths 
suilrageof  aatiquity,  migfaft  mjctf 
some  peculiar  piiyileges,  tb9f 
thought  it  right,  dtat  the  portAOO^^f 
grand-  childrea,  greoi-gradad  -  tsUi- 
dren,  and  other  lineal  desosadMMe 
of  ML  female,  shoald  be  somewhat^  ' 
minished,  and  therefoie  ihef  hava 
not  pemdtted  such  persons  to  ssceife 
so  much  by  a  third  part,  a«  ibsif 
mother  or  grand-mother  would  ham 
receiyeid  ;  or  theii  fiailfaer  pi  grand- 
father, paternal  or  matecnal,  at  tibe 
decease  of  a  female ;  fer  we  paw 
treat  of  irAeritanees,  derivodfirom  a 
female;  and,  aldioi^  tlMiewm 
only  grand-children  by  a  female  to 
take  an  inheritance,  yet  the  empe- 
rors did  not  call  the  agnates  to  the 
succession.  And  as,  upon  the  de- 
cease of  a  son,  the  law  of  the  twelye 
tables  calls  the  grand-children,  and 
great-grand-children,  male  and  fe- 
male to  represent  their  father  as  to 
the  succession  of  their  grand-fisither, 
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dicantibus  ex  cujusdam  constitutio- 
nis  auctoritate,  memoratam  qui- 
dem  constitutionem  k  nosuo  co- 
dice  segregavimus,  neque  inseri 
earn  ex  Theodosiano  codice  in  eo 
concessimus.  Nostra  autem  con- 
stitutione  promulgate,  toti  juri  ejus 
derogatum  est :  et  sanximus,  tali- 
bus  nepotibus  ex  fili&,  yel  pronepo- 
tibus  ex  nepte,  yel  deinc^ps  super- 
stitibus,  agnatos  nuUam  partem 
mortui  successionis  sibi  vindicare  ; 
ne  lu,  qui  ex  transversa  lined,  ve- 
niunt,  potiores  his  habeantur,  qui 
recto  jure  descendunt  Quam  con- 
stitutionem nostram  obtinere  secun- 
diim  sui  vigorem  et  tempora  et 
nunc  sancimus :  ita  tamen  ut,  que- 
madmodiun  inter  filios  et  nepotes 
ex  filio  antiquatas  statuit,  non  in  ca- 
pita, sed  in  stirpes,  dividi  hasredita- 
tem,  similiter  nos,  inter  filios  et  ne- 
potes ex  fili&,  distributionem  fieri 
jubeamus,  rel  inter  omnes  nepotes 
etneptes,  et  inter  pronepotes  yel 
proneptes,  et  alias  deinceps,  per- 
sonas;  ut  utraque  progenies  ma- 
trisvel  patris,  avi»  vel  avi,  por- 
tionem  sine  u]l&_  diminutione  con- 
sequatur :  ut,  si  fort^  unus  vel  duo 
ex  un&  parte,  ex  alter&  tresautqua- 
toor  extent  unus  aut  duo  dimidiam, 


so  the  imperial  ordinance  calls  them 
to  succession  in  the  place  of  theii 
mother  or  grand-mother,  with  the 
before-regulated  diminution  of  a 
third  part  of  their  share.  But  as 
there  still  remained  matter  of  dispute 
between  the  agtuUi  and  the  above 
named  grand-children, '  the  agnoH 
claiming  the  fourth  part  of  the  es- 
tate of  the  deceased  by  virtue  of  a 
certain  constitution,  we  have  there- 
fore not  permitted  it  to  be  insert^ 
ed  into  our  code  from  that  of  Theo' 
dosius.  And  further  we  have  alter- 
ed the  old  law  by  enacting  that  ag^ 
nates  shall  not  be  entitled  to  any 
part  of  the  goods  of  the  deceased, 
while  grand-children  born  of  a 
daughter,  or  great-grand-children 
bom  of  a  grand-daughter,  or  any 
other  descendants  from  a  female  in 
the  right  line,  are  living ;  lest  those, 
who  proceed  from  the  transverse 
line,  should  be  preferred  to  lineal 
descendants.  And  we  now  decree, 
that  this  our  ordinance  shall  obtain 
according  to  its  full  tenor.  But  as 
the  old  law  ordered,  that  every  in- 
heritance should  be  divided  in  stir^ 
pea  and  not  in  capita^  between  the 
son  of  the  deceased  and  his  grand- 
sons by  a  son,  so  we  also  ordain, 
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alteri  ties  aut  quatuor  alteram  di-    that  similar  distribution  shall  he 
hsreditatis  haheant  made  between  sons  and  grandsons 

by  a  daughter,  and  between  grand- 
sons and  grand-daughters,  great- 
grandsons  and  great-grand-daugh- 
ters, and  all  other  descendants  in  a 
right  line,  so  that  the  issue,  either 
of  a  mother  or  a  father,  or  of  a 
grand-mother  or  a  grand-fathermay 
obtain  their  portions  without  any 
diminution  ;  and  if  on  the  one  part 
there  shotild  be  one  or  two  claim- 
ants, and  on  the  other  part  three  or 
four,  that  the  greater  number  shall 
be  intitled  to  one  half,  and  the  less 
number  to  the  other  half  of  the  in- 
heritance. 


TITULUS    SECUNDUS. 

DE  LEGITIMA  AGNATORUM  SUCCESSIONE. 
D.  xxxviii.  T.  16.    C.  vi.  T.  68. 

Secundus  ordo  hceredum  legitimorum. 

SI  nemo  suus  hares,  vel  eorum,  When  there  is  no  proper  heir  nor 

quos  inter  sues  hseredes  preetor  vel  any  person,  whom  the  pr»tor  ot  the 

coostitutiones  yocant,  ezistat,  qui  constitutions  would  call  to  inherit 

0uccessionem   quoquo    modo  am-  with  proper  heirs,  then  the  inheri  - 

plectatur,  tunc  ex  lege  duodecim  tance  by  a  law  of  the  twelve  tablea; 

tabularum  ad  agnatum  proximum  appertains  to  the  nearest  agnate. 
pertinet  hsereditas. 

De  agnatis  natural] bus. 

$  I.  Sunt  aut^m  agnati  (ut  primo  §  1.  Agnates,  as  wehaveobsenr- 
quoque  Ubro  tradidimus)  cognaii  ed  in  the  first  book,  are  those,  who 
per  Tirilis  sexilw  personas  cogna-  are  related  or  cognated  by  mates, 
tioneconjuncti,  quasi  ipatreconna-  {quasi  d  patre  cognaii :)  andthere- 
ti.     Itaque  ex  eodem  patre  nati  fore  brothers,  who  are  the  sons  oi 
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fiRlLtiist,  iRgnati  sibi  smt;  qui  et  con- 
migujnei  vboantur :  necreqtiiritur, 
aii>ettftin  tandem  matrem  habue- 
riRt.  Item  patraus  fratris  filio,  et 
iario^  b  iili,  agnatns  est  Eo- 
dem  numero  wmt  firatres  patrueles, 
id  est,  qui  ex  duobus  fratribus  pro- 
^eati  mmt  qui  etiam  consobrini 
Tocantor.  Qvii  ratione  etiam  ad 
pliures  giadiiB  agoationis  pervenire 
poterimiM.  li  etiam,  qui  post  mor- 
tem patris  naacuntur,  jura  conaan- 
gainitatis  naaeisoimtar.  Non  ta» 
liieii  omnibus  smml  agnatis  dat  lex 
haoreditatem ;  aed  iis,  qui  tome  prox-^ 
inddre  grada  sunt,  cum  cerftiun  es- 
se ccBperit,  aliquem  intestatnm  de- 
cessisse. 


tbe  same  latber,  are  agfimtm  in  re** 
g^rd  to  each  other ;  they  are  also 
cansanguinei^  of  the  same  blood  ; 
but  it  is  not  required,  that  they 
should  have  the  same  mother.  An 
imcle  is  also  agnate  to  his  brother's 
son,  and  vice  versa  the  brother's  son 
to  his  paternal  uncle  ,  and  brothers 
pairuel,  that  is  the  children  of  broth- 
ers, who  are  also  called  consobrini^ 
cousins  are  likewise  reckoned  ag- 
nates.  Thus  we  may  enumerate 
many  degrees  of  agnation ;  and 
even  those,  who  are  bom,  after  the 
decease  of  their  parents,  obtain  the 
rights  of  consanguinity:  the  law  nev- 
ertheless does  not  grant  the  right  of 
inheritance  to  all  the  agnatic  but  to 
those  only  who  are  in  the  nearest 
degree,  when  it  becomes  certain, 
that  the  deceased  hath  died  intes- 
tate. 


Be  adoptivis. 

$n.    Per    adop^nem    quaque       ^2.  The  right  of  agnation  arises 


agnationis  jus  consistit ;  veluti  in- 
ter filios  naturales  et  eoa,  qvos  pa- 
ter eorum  adoptavit ;  nee  dubium 
Mtj  «qtiin  fi  iinpropri^  consangui- 
mH  appClSettlut.  It^,  1^  quis  ex 
eMeris  agnatts  tuis,  veluti  frater 
attt  liatmns,  ant  denique  is,  qui 
lofitglfl»re  grada  esft,  adoptaverit  ali- 
quem agnattts  inter  toos  esse  non 
dubitatur. 


also  through  adoption ;  thus  the  na- 
tural and  adopted  sens  of  the  same 
father  are  agnates  ;  but  such  per- 
sons are  without  doubt  improperly 
called  cansangumeL  Also,  if  a  bro* 
ther,  a  paternal  uncle,  or  any  other 
of  your  more  remote  agnates,  diouM 
adopt,  then  Ae  person  so  adopted, 
is  undoubtedly  to  be  reckoned 
among  your  agnatu 


De  mascalis  et  foeminis. 

^IQ.  KkibkBBcivti  ititar  masonloe  ^  3.  Sueoeaaion  among  liialaa  even 

qiiiikm  agnatioiiia  June  iMeeditas,  in  dw  moat  distant  di^vee  pioeeeda 

•tiaidii  iaqgifcMna  gtadu  aiM,  «d-  aeeosdiag   to  the  right  of  agiar 

tm  QiiNqiie  capitur.    CteoA  ad  fm*  tion.  B«tit  lMthbe»ihaught  rigbt 
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minas  retd  attinet,  ita  placebat,  ut 
jpam  consangniiiitatis  jure,  tantam 
capiant  hiereditatem,si  sorores  sint ; 
ttlterios  non  capiant  Masculi  an- 
tern  ad  earnin  haeraditates,  (etiamsi 
iongissimo  gradu  sint,)  admzttan- 
tar.  Quft  de  cansg  fratris  tui,  ant 
patrui  tui  filise,  vel  amitae  tuse,  h»- 
leditas  ad  te  pertinebat ;  tua  vei6  ad 
iUas  non  pertin^at  Quod  ided 
ita  constitntnxn  erat,  quia  commo- 
diu8  yidebatur,  ita  jura  constitui, 
nt  plerjimque  hnreditates  ad  mas- 
eulofi  confluerent  Sed,  quia  san^ 
iniquum  erat,  in  uniyersnm  eas  qua- 
si extraneas  repelli,  praetor  eas  ad 
bonomm  possessionem  admittit  e& 
parte,  qua  proximitatis  nomine  bo- 
Borum  possessionem  poUicetur :  ex 
qu&  parte  ita  scilicet  admittuntur, 
ni  neqne  agnatus  ullus,  neque  proxi- 
mior  cognatus,  interreniat  Bt  hadc 
quidem  lex  duodecim  tabularum 
nuUo  modo  introduxit;  sed,  sim- 
plicitatem  legibus  amicam  amplexa, 
aimili  modo  omnes  agnatos,  siy^ 
masculos  sivi  fisminas,  cujuscun- 
que  gradus,  ad  similitudinem  suo- 
rum,  invicem  ad  suocessionem  vo- 
cabat.  Media  aiztem  jurisprudent 
tia,  qu»  erat  quidem  lege  duode- 
cim tabularum  jmiior,  imperiali  au* 
tern  dispositione  anterior,  subtili- 
tate  qu&dam  excogitate,  pr»fatam 
differentiam  inducebat,  et  penitus 
eas  k  sncoessione  agnatorum  repel- 
lebat,  omni  ali&  successione  incog- 
nita donee  praetores  paulatim  aspe- 
ritatem  juris  civilis  corrigentes, 
siy^  quod  deerat,  implentes  huma- 


that  females  should  only  inherit  by 
eoDsanguinity,  if  sisters ;  and  not  in 
a  more  remote  degree;  though  males 
might  be  admitted  in  the  most  dis- 
tant degree  to  inherit  females :  thus 
in  case  of  death,  the  inheritance  of 
your  brother's  daughter,  or  if  the 
daughter  of  your  paternal  uncle  or 
aunt,  would  appertain  to  you ;  but 
your  inheritance  would  not  apper- 
tain to  them.  And  this  was  so  con- 
stituted, because  it  ae&ooed  expedi- 
ent for  the  benefit  of  society,  that 
inheritances  should  for  the  most 
part  fall  into  the  possession  of  males. 
Buty  as  it  was  unjust,  that  females 
should  be  thus  almost  wholly  ex- 
cluded as  strangers,  the  pretor  ad* 
mitied  them  to  the  possession  of 
goods  in  that  part  of  his  edict,  in 
which  he  gives  the  possessicm  of 
goods  on  account  of  proximity :  yet 
they  are  only  admitted  upon  condi- 
tion, that  there  is  no  agitate  or  near- 
ei  cognate.  But  the  law  of  the 
twelre  tables  did  not  introduce  these 
dispositions ;  for  that  law,  according 
to  the  plainness  and  simplicity  which 
are  agreeable  to  all  laws,  called  the 
agnates  of  either  sex,  or  any  degreci 
to  succession,  in  the  same  nuuEm^ 
as  it  admitted  prcjper  heirs.  But  the 
middle  law,  which  was  posterior  to 
the  law  of  the  twelve  tables,  and 
prior  to  the  imperial  constitutions, 
subtilly  introduced  the  before-men- 
tioned distinction,  and  entirely  re- 
pelled females  from  the  succession 
of  agnates,  no  other  method  of  suc- 
cession being  known,  until  the  pr»- 
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no  proposito  alium  ordinem  suis 
edictis  addidenint;  et  cognationis 
linea,  proximitatis  nomine  introduc- 
ta,  per  bonorum  possessionem  eas 
adjuvabant,  et  poUicebantur  his  bo- 
norum possessionem,  quae  unde  cog- 
nati  appellatur.  Nos  verd,  legem 
duodecim  tabularum  sequentes,  et 
ejus  vestigia  hac  in  parte  conser- 
Tantes,  laudamus  quidem  prseto- 
res  8U8C  humanitatis,  non  tamen 
eos  in  plenum  huic  causae  mederi 
invenimus.  Quar^  etenim,  uno  eo 
demque  gradu  naturali  concurrente, 
et  agnationis  titulis  tarn  in  mascu- 
lis  quam  in  foBminis  sequa  lance 
constitutis,  masculis  quidem  deba- 
tur  ad  successionem  venire  omni- 
um agnatorum,  ex  agnatis  autem 
mulieribus  nulli  penitiis,  nisi  soli 
sorori,  ad  agnatorum  successionem 
patebat  aditus  ?  Ided  nos,  in  plenum 
omnia  reducentes,  et  ad  jus  duode- 
cim tabularum  eandem  disposition 
nem  exaequantes,  nostr&  constitu- 
tione  sancimus,  omnes  legitimas 
personas,  id  est,  per  virilem  sexum 
descendentes  (siv^  masculini  gene- 
ris siv^  foBminini  sint)  simili  modo 
ad  jura  successionis  legitimsd,  ab  in- 
testato  vocari,  secundi^  sui  gradus 
prserogativam ;  nee  ided  excluden- 
das,  quia  consanguinitatis  jura,  si- 
cut  germann,  non  habent 


tors,  correcting  by  degrees  the  as- 
perity of  the  civil  law,  or  supplying 
what  was  deficient,  added  in  their 
edicts  a  new  order  of  successioni 
being  induced  to  it  by  a  motive  of 
humanity;  and,  by  introducing  the 
line  of  cognation  on  account  of  prox- 
imity, they  thus  assisted  the  fe- 
males, and  gave  them  the  possession 
of  goods,  which  is  called  unde  cog- 
nati.  But  we,  although  strictly  ad- 
hering to  the  law  of  the  twelve 
tables  in  regard  to  females,  must  yet 
commend  the  humanity  of  the  prae- 
tors, though  they  have  not  afforded 
a  full  remedy  in  the  present  case. 
But,  since  the  same  natural  degree 
of  relation,  and  the  same  title  of  ag- 
nation appertains  as  well  to  females 
as  to  males,  what  reason  can  be  as- 
signed, that  males  should  be  permits 
ted  to  succeed  all  their  agnati,  and 
that  no  means  of  succession  should 
be  open  to  any  femaleag^no^,  except 
a  sister  3  We  therefore,  reducing  all 
things  to  an  equality,  and  making 
our  disposition  conformable  to  the 
laws  of  the  twelve  tables,  have  by 
our  constitution  ordained,  that  all 
legitimate  persons,  that  is,  descend- 
ants from  males,  whether  male  or 
female,  shall  be  equally  called  to 
the  rights  of  succession  ab  intestaio 
according  to  the  prerogative  of  their 
degree,  and  be  by  no  means  exclud- 
ed although  they  possess  not  the 
rights  of  consanguinity  in  so  near  a 
degree  as  sisters. 
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De  filiis  sororum. 


$  lY.  Hoc  etiam  addendum  nos- 
trsB  constitutioni  existimavimus,  ut 
transferatur  unus  tantummodd  gra- 
dos  k  cognationis  in  legitimam  suc- 
cessionem;  ut  non  solum  fratris 
filius  et  filia  (secundum  quod  jam 
definivimus)  ad  successionem  pa- 
trui  sui  vocentUT,  sed  etiam  ger- 
manse  consangninese  vel  sororis 
uterinsB  filius  et  filia  soli,  et  non  de- 
incips  persons^,  una  cum  his  ad  jura 
avuncuU  sui  perveniant :  et,  mortuo 
eo,  qui  patruus  quidem  est  sui  fra- 
tris filiis,  avunculus  autem  sororis 
sun  soboli,  simili  modo  ab  utroque 
latere  succedant,tanqu^  si  omnes 
ex  masculis  descendentes  legitimo 
jureveniant;  scilicet  ubi  frater  et 
soror  superstites  non  sunt ;  (his  et- 
efiim  personis  prsecedentibus  et  suc- 
cessionem admittentibus,  cseteri 
gradus  remanent  penitiis  semoti ;) 
videlicet  haereditate  non  in  stirpes, 
sed  in  capita,  dividendft. 


$  4  We  have  also  thought  fit  U) 
add  to  our  constitution,  so  that  one 
degree  only  is  transferred  from  the 
line  of  cognation  to  the  line  of  legi- 
timate succession,  i.  e.  of  agnation : 
and  not  only  the  son  and  daughter 
of  a  brother  (according  to  our  for- 
mer definition  of  agnates)  shall  be 
called  to  the  succession  of  their  pa- 
ternal uncle,  but  the  son  or  daugh- 
ter of  a  sister,  who  is  either  by  the 
same  father  or  by  the  same  mother, 
may  also  be  admitted  with  agnates 
to  the  succession  of  their  maternal 
uncle ;  but  no  one  of  the  descend- 
ants of  the  son  or  daughter  of  a  sis- 
ter is  by  any  means  to  be  admitted. 
And,  when  a  person  dies,  who  at  his 
decease  was  both  a  paternal  and 
maternal  uncle,  that  is,  who  had 
nephews  or  nieces  living  both  by  a 
brother  and  by  a  sister,  then  such 
children  succeed  in  the  same  man- 
ner, as  if  they  were  all  descendants 
from  males,  when  the  decased  leaves 
no  brother  or  sister :  and  they  take 
the  inheritance  not  per  stirpes^  or 
according  to  their  respective  stocks, 
but  per  capita^  i.  e.  by  poll :  but,  if 
there  be  brothers  or  sisters,  and  they 
accept  the  succession,  all  others  of 
a  more  remote  degree  are  excluded. 


De  proximiB  vel  remotis. 

^  T.  Si  plures  sint  gradus  ag- 
natorum,  aperti  lex  duodecim  ta- 
bulamm  proximum  vocat :  itaque, 
si  (verbi  grati&)  sint  defuncti  fra- 
ter, et  alterius  fratris  filius,  aut  pa- 
truus, frater  potior  habetur.    Et, 


§  6.  When  there  are  many  de- 
grees of  agnateSf  the  law  of  the 
twelve  tables  calls  for  the  nearest ; 
if,  for  example,  there  is  a  brother  of 
the  deceased,  ^d  a  son  of  another 
brother,  or  a  paternal  uncle,  the 
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quamvis  singulari  numero  us&,  lex 
duodecim  tabularum  proximum  vo» 
cet,  tamen  dubium  non  est,  quin, 
si  plures  sint  ejusdem  gradus,  om- 
nes  admittantur.  Nam  et  propria 
proximus  ex  pluribus  gradibus  in- 
telligitur;  et  tamen  non  dubium 
est,  quin,  lic^t  unus  sit  gradus  ag- 
natorum,  pertineat  ad  eos  hseredi- 
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brother  is  preferred.  But,  although 
the  law  of  the  twelve  tables  calls 
the  nearest  agnate  in  the  singular 
number,  yet  doubtless,  if  there  be 
many,  in  the  same  degree,  they 
ought  an  to  be  admitted.  And,  al- 
though properly  by  the  nearest  de- 
gree must  be  understood  the  nearest 
of  many,  yet,  if  there  be  but  one 
degree  of  agnaieSy  the  inheritance 
must  undoubtedly  appertain  to 
tbose^  who  are  in  that  degree. 


Quo  tempore  proximitas  spectatur. 


$  VI^  Proximus  autem,  si  qui- 
dem  nullo  testamento  feu^to  quis- 
quam  deccsserit,  per  hoc  tempus 
requiritur,  quo  mortuus  est  is,  cu- 
jus  de  hffireditate  quseritur;  quod  si 
facto  testamento  quisquam  decesse- 
rit,  per  hoc  tempus  requiritur,  quo 
certum  esse  coDperit,  nullum  ex  tes- 
tamento hseredem  extiturum;  tunc 
enim  propria  quisque  intestatus 
decessisse  intelligitur :  quod  qui- 
dem  aliquandd  longo  tempore  de- 
claratur;  in  quo  spatio  temporis 
ssep^  accidit,  ut,  proximiore  mor- 
tuo,  proximus  esse  incipiat,  qui 
moriente  testatore  non  erat  proxi- 
mus. 


^  6.  When  a  man  dies  without  a 
will,  that  person  is  esteemed  his 
nearest  of  kin  who  was  so  at  the 
time  of  the  decease.  But,  when  the 
deceased  hath  actually  made  a  test- 
ament, then  that  person  is  esteemed 
his  nearest  of  kin,  who  was  so  wh^n 
it  became  certain,  that  there  was  no 
testamentary  heir :  for,  until  then, 
a  man  who  hath  made  a  testament, 
cannot  be  said  to  have  died  intes- 
tate :  and  this  sometimes  may  not 
appear  for  a  long  time;  during 
which  the  proximate  kinsman  dy- 
ing, some  one  becomes  the  nearest 
of  kin,  who  was  not  so  at  the  death 
of  the  testator. 


De  sttceessorio  edicto. 


^  YII.  Placebat  autem,  in  eo  ge- 
nere  percipiendarum  ksrareditatum 
sttccessionem  non  esse ;  id  est,  ut 
quamvis  proximus,  qui  secundi!im 
ea,  quae  diximns,  vocatur  ad  hsre- 
ditatem,  aut  spreverit  haereditatem, 
aut  antequam  adeat,  decesserit,  ni- 
bil6  magjs  legitimo  jute  sequentes 


^  7.  But  it  is  settled,  that  thero 
is  no  succession  among  agnates; 
so  that,  if  the  nearest  agnate  be  call- 
ed to  an  inheritance,  and  hath  either 
refused  the  heirship^or  been  prevent* 
ed  by  death  from  entering  upon  it, 
his  own  legitimate  heir  would  sat 
be  admitted  to  succeed  him.    But 
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admittantur.  Quod  ileridB  pneto- 
res  imperfecto  jure  corrigentes, 
non  in  totom  sin^  adminiculo  relin- 
quebant,  sed  ex  oognetorom  oidine 
eo8  Yocabant,  utpote  agnationis  ju- 
re eis  lecluso.  Sed  nos,  nihil  per- 
fectissimo  juri  deesse  cupientes, 
nostril  constitutione,  quam  de  jure 
patronatus  humanitate  suggerente 
protulimus,  sancimus  successionem 
in  agnatorum  hsereditatibus  non 
esse  eis  denegandam;  cum  satis 
absurdum  erat,  quod  cognatis  k 
praetore  apertum  est,  hoc  agnatis 
esse  reclusum  ;  maxim^  cum  in  on- 
ere  quidem  tutelarum  et  primo  gra- 
du  deficlente  sequens  succedit ;  et, 
quod  in  onere  obtinebat,  non  erat 
in  lucro  pennissum. 


this  tfie  pnetors  have  inflome 
sure  corrected,  and  have  not  left  the 
agnates  of  a  deceased  person  whol- 
ly without  assistance,  but  have  or- 
dered that  they  should  be  called  to 
the  inheritance  as  cognates^  because 
they  were  debarred  firom  the  rights 
of  agnation.  But  we,  earnestly  de- 
sirous to  render  t>ur  law  as  perfect 
and  complete  as  possible,  have  or- 
dained by  our  constitution,  which, 
induced  by  humanity,  we  published 
concerning  the  right  of  patronage, 
"  that  legitimate  succession  should 
not  be  denied  to  agnates  in  the  in- 
heritances of  agnates :"  for  it  was 
sufficiently  absurd,  that  a  right, 
which  by  means  of  the  prntor  was 
open  to  cognates,  should  be  shut  up 
and  denied,  to  agnates :  but  it  was 
more  abundantly  absurd,  that,  in  tu- 
telages, the  second  degree  of  og- 
nates  should  succeed  upon  failure  af 
the  first ;  and  that  the  sanxe^law, 
which  obtained  in  that,  which  was 
onerous,  should  not  also  obtain  in 
that,  which  was  lucrative. 


De  legitima  parent um  successione. 


§  VIII.  Ad  legitimam  succes- 
sionem nihilominfis  rocatur  etiam 
parens,  qui  contract^  fiducia  filium, 
vel  filiam,  nepotem  vel  neptem,  ac 
deinceps,  emancipat  Quod  ex 
nostr&  constitutione  onmin6  induci- 
tur,  ut  emancipationes  liberorum 
semper  videantur,  quasi  contracts 
fiducii,  fieri ;  cum  apud  Teteres 
non  alitor  hoc  obtinebat,  nisi  specia- 
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^  8.  A  parent,  who  hath  emanci« 
pated  a  son,  a  daughter,  a  grandson 
a  grand-daughter,  or  other  lineal 
descendant  under  a  fiduciary  con- 
tract, is  admitted  to  their  legitimate 
succession.  But  it  is  now  efiected 
by  our  constitution,  that  ferery  *e- 
mancipation  shall  for  the  fiittlfelto 
regarded,  as  if  it  had  been  ma^  nh- 
der  such  a  contract ;  althOtt^  '«- 
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lit^r  contractd  fiduci&  parens  manu- 
misisset 


mong  the  ancients  the  parent  was 
never  called  to  the  legitimate  suc- 
cession of  his  children,  unless  he 
had  actually  emancipated  them  un- 
der a  fiduciary  contract. 


TITULUS    TERTIUS. 


DE  SENATUS-CONSULTO   TERTYLLIANO. 


D.  xxxviii.  T.  17.     C.  vi.  T.  56. 


De  lege  duodecim  tabularum  et  jure  PrsBtorio. 


LEX  duodecim  tabularum  ita 
stricto  jure  utebatur,  et  prsepone- 
bat  masculorum  progeniem;  et  eos, 
qui  per  foeminini  sexus  necessitu- 
dinem  sibi  junguntur,  adeo  expel- 
lebat,  ut  ne  quidem  inter  matrem  et 
fiUum  filiamve  ultro  citroque  haere- 
ditatis  capiendse  jus  daret ;  nisi 
quod  prsetores  ex  proximitate  cog- 
natorum  eas  personas  ad  succession 
nembonorum,  possessionet^ncfeoo^- 
naii  accommodate,  vocabant. 


Such  was  the  rigor  of  the  law  of 
the  twelve  tables,  that  it  preferred 
the  issue  by  males,  and  excluded 
those  who  were  related  by  the  fe- 
male line,  so  that  the  right  of  suc- 
cession was  not  permitted  to  take 
place  reciprocally  between  a  mother 
and  her  son,  or  a  mother  and  her 
daughter.  But  the  praetors,  on  ac- 
count of  the  proximity  of  cognation, 
admitted  those,  who  were  related 
by  the  female  line,  to  the  succes- 
sion, giving  them  the  possession  of 
goods,  called  unde  cognati. 


De  constitutione  Divi  Glaudii. 


^  I.  Sed  h»  juris  angustise  pos- 
tea  emendatse  sunt ;  et  primus 
quidem  Divns  Claudius  matri,  ad 
solatium  Uberorum  amissorum,  le- 
gitimam  eorum  detulit  haeredita- 
tem. 


^  1.  But  these  narrow  limits  of 
the  law  were  afterwards  enlarged 
by  the  emperor  Claudius,  who  first 
gave  the  legal  inheritance  of  deceas- 
ed children  to  their  mothers,  in  as- 
suasion  of  their  grief  for  so  great  a 
loss. 
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Ad  Senatus-consuUum  Tertyllianum.     De  jure  liberorum. 


$  11.  Postea  autem  senatus-con- 
sulto  Tertylliano,  quod  Divi  Adri- 
ani  temporibus  factum  est,  plenissi- 
me  de  tristi  successione  matri,  non 
etiaiu  aviae,  deferenda  cautum  est; 
ut  mater  ingenua  trium  liberorum 
jus  habens,  libertina  quatuor,  ad 
bona  filiorum  filiarumve  admittatur 
intestato  mortuorum,  lic^t  in  potes- 
tate  parentis  sit;  ut  scilicet,  cum 
alieno  juri  subjecta  est,  jussu  ejus 
adeat  hsereditatem,  cujus  juri  sub- 
jecta est. 


<J>  2.  Afterwards  by  the  TeriUlian 
^senatusconsulium,mside  in  the  reign 
of  the  emperor  Adrian,  the  fullest 
care  was  taken,  that  the  succession 
of  children  should  pass  to  their  mo- 
ther, though  not  to  their  grand-mo- 
ther :  so  that  a  mother,  born  of  free 
parents,  and  having  the  right  of 
three  children, — also  a  freed-wo- 
man,  having  the  right  of  four  chil- 
dren,may  be  admitted,  although  un- 
der power  of  a  parent,  to  the  goods 
of  their  intestate  children.  But,  a 
mother  under  power  cannot  enter 
upon  the  inheritance  of  her  children, 
but  at  the  command  of  him,  to 
whom  she  is  subject 


Qui  prseferuntur  matri, 

§  III.  Prseferuntur  autem  ma- 
tri,  liberi  defuncti.  qui  sui  sunt, 
quive  suorum  loco  sunt,  siv^  primi 
gradus,  sive  ulterioris.  Sed  et  fi- 
lisD  suae  mortuae  filius  vel  filia  prae- 
ponitur,  ex  constitutionibus,  matri 
defunctae,  id  est,  aviae  suae.  Pater 
ver6  utriusque,  non  etiam  avus  et 
proavus,  matri  anteponitur ;  scilicet 
cum  inter  eos  solos  de  haereditate 
agitur.  Frater  autem  consangui- 
neus  tam  filii,  quam  filiae,  exclude- 
bat  matrem ;  soror  autem  consan- 
guinea  pariter  cum  matre  admitte- 
batur.  Sed,  si  fuerant  frater  et  so- 
ror consanguinei,  et  mater  liberis 
onerata,  frater  quidem  matrem  ex- 
cludebat;    communis    autem    erat 


vel  cum  ea  admittuntur. 

§  3.  The  children  of  a  deceased 
son  who  are  proper  heirs,  or  in  the 
place  of  proper  heirs,  either  in  the 
first  or  an  inferior  degree,  are  pre- 
ferred to  the  mother.  And  the  son, 
or  daughter,  of  a  deceased  daughter 
.  is  also  by  the  constitutions  preferred 
to  the  mother ;  i.  e.  to  their  grand- 
mother. Also  the  father  of  a  son, 
or  daughter,  is  preferred  to  the  mo- 
ther; not  so  the  grand-father  or 
great-grand-father,  when  the  inhe- 
ritance is  contended  for  by  these 
only  without  the  father.  Also  the 
consanguine  brother  either  of  a  son 
or  a  daughter  excluded  the  mother; 
but  a  consanguine  sister  was  ad- 
mitted equally  with  her  mother.    If 
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bsereditas  ex  eequis  partibus  fratri- 
bushel  sororibus. 


there  had  be  a  brother  and  a  sister 
of  the  same  blood  with  the  deceas- 
ed, the  brother  excluded  his  mother, 
although  she  had  children :  but  the 
inheritance,  in  this  case,  was  equal- 
ly divided  between  brothers  and 
sisters. 


Jus  noyum  do  jure 

§  IV.  Sed  nos  constitutione, 
quam  in  oodice,  nostro  nomine  de- 
corato,  posiiimus,  matri  snbvenien- 
dum  esse  existimavimus,  respicien- 
tes  ad  natnram,  et  puerperium,  et 
periculum,  et  ssspe  mortem  ex  hoc 
casu  matribos  illatam.  Idedque 
impium  esse  credidimus,  casum 
£mrtuitum  in  qos  admitti  detri- 
mentum.  Si  enim  ing^iua  ter,  vel 
libertina  quater,  non  pepererit,  im- 
meritd  defraudabatur  successione 
suorum  liberorum.  Quid  enim 
peccavit,  si  non  plures,  sed  paucos, 
peperit?  Et  dedimus  jus  legiti- 
mum  pleniun  matribus,  sivfe  inge- 
nuis  siv^  libertinis,  ctsi  non  ter  e- 
nix89  fuerint  vel  quater,  sed  eum 
fentum  vel  earn,  qui  quaeve  morte 
ihtercepti  sunt,  ut  sic  vocentur  in 
liberorum  suoiiim  legitimam  sue- 
cisi^onem. 


liberorum  sublato. 

§  4.  But  by  a  constitution,  insert- 
ed in  the  code,  and  honoured  with 
our  name,  we  have  thought  fit,  that 
mothers  should  be  favoured  in  re- 
gard  to  the  considering  natural  rea- 
son, the  pains  of  child-birth,  the 
danger,  and  death  itself,  which  they 
often  suflFer ;  we  therefore  have  es- 
teemed it  highly  unjust,  that  the  law 
should  make  that  detrimental, 
which  is  in  its  nature  merely  fortu- 
itous ;  for,  if  a  married  woman  free- 
born,  does  not  bring  forth  three 
children,  or  if  a  free-woman  does 
not  become  the  mother  of  four, 
ought  they,  for  this  reason  only,  to 
be  deprived  of  succession  to  their 
children  ?  for  how  can  it  be  imput- 
ed to  them,  as  a  crime?  We  there- 
fore, not  regarding  any  fixed  num- 
ber of  children,  have  given  a  full 
right  to  every  mother,  whether  in- 
genuous or  freed,  of  being  called  to 
the  legitimate  succession  of  her 
child  or  children  deceased,  whether 
male  or  female. 


Quibus  mater  prseponitur,  et  quibuscum  admittitnr. 


$  Y.  Sed,  cum  antea  constituti- 
ones,  jura  legitimsB  successionis 
perscrutantes,  partim  matrem  adju- 
vabant,  partim  eam  preegravabant, 
nee  in  solidum  eam  vocabant,  sed, 


§  5.  In  examining  the  constitu- 
tions of  former  emperors,  relating  to 
the  right  of  succession,  we  observed 
that  they  were  partly  favourable  to 
mothers  and  partly  grievous:  not 
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in  qnibasdain  casibiis  tertiam  ei 
partem  abstrahentes,  cerds  legiti- 
mis  dabant  personis,  in  aliis  autem 
contrarimn  faciebant,  nobis  visum 
est,  recta  et  simplici  vi&  matrem 
omnibus  personis  legitimis  antepo- 
ni,  et  sine  ulla  diminutione  filiorum 
suonim  successionem  accipeie ;  ex- 
cept4  fratriset  sororisperson&,  (siv^ 
consanguini  sint;  siv^  sola  cogna- 
tionis  jura  habentes)  utquemadmo- 
dum  earn  toti  alii  ordini  legitimo 
praeposuimus,  ita  omnes  fratres  et 
sorores,  (sive  legitimi  sint,  sive 
non,)  ad  capiendas  hsereditates  si- 
mul  vocemus :  ita  tamen  ut,  siqui- 
dem  solas  sorores,  agnatae  vel  cog- 
natae,  et  mater  defuncti  rel  defunc- 
tse  supersint,  dimidiam  quidem  ma- 
ter alteram  verd  dimidiam  partem 
omnes  sorores  habeant.  Si  vero 
matre  superstite,  et  fratre  vel  fra- 
tribus  solis,  vel  etiam  cum  sorori- 
bus,  sive  legitima  siv^  sola  cogna- 
tionis  jura  habentibus,  intestatus 
quis  vel  intestata  moriatur,  in  capi- 
ta ejus  distribuatur  heereditas. 


always  calling  them  to  the  intire 
inheritance  of  their  children,  but  in 
some  cases  depriving  them  of  a  third 
which  was  given  to  certain  legiti- 
mate persons :  and  in  other  cases, 
allowing  a  third.  It  hath  therefore 
seemed  right  to  us,  that  mothers 
^ould  receive  the  succession  of  their 
children  without  any  diminution, 
and  that  they  should  be  exclusively 
preferred  before  all  legitimate  per- 
sons, except  the  brothers  and  sisters 
of  the  deceased,  whether  consan- 
guine^ or  cognate :  but,  as  we  have 
preferred  the  mother  to  all  other  le- 
gitimate persons,  we  are  willing  to 
call  all  brothers  and  sisters,  legiti- 
mate or  otherwise,  to  the  inheritance 
together  with,  the  mother ;  yet  in 
such  manner,  that  if  only  the  sisters 
agnate  or  cognaie^  and  the  mother 
of  the  deceased  survive,  the  mother 
shall  have  one  half  of  the  effects, 
and  the  sisters  the  other.  But,  if  a 
mother  survive,  and  also  a  brother 
or  brothers,  or  brothers  and  sisters, 
whether  legUimaie  or  cognate^  then 
the  inheritance  of  the  intestate  son 
or  daughter  must  be  distributed  m 
capita  ;  i.  e.  into  equal  shares. 


De  tutore  liboris  petendo. 

'J  VI.    Sed,  quemadmodum  nos        $  6.  Having  thus  taken  care  of 


matribus  prospeximus,  ita  eas  opor- 
tet  su»  soboli  consulere ;  scituris 
eis  quod,  si  tutores  liberis  non  pe- 
tierint,  vel  in  locum  remoti  vel  ex- 
cusati  intra  annum  petere  neglexe- 
rint,  ab  eorum  impuberum  morien- 


the  interest  of  mothers,  it  behoves 
them  in  return  to  consult  the  welfare 
of  their  children.  Be  it  known 
therefore,  that  if  a  mother  shall  ne- 
glect, during  the  space  of  a  whole 
year,  to  demand  a  tutor  for  her  chil- 
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tium  successione  meritd  repellen- 
tur. 


dren,  or  to  require  a  new  tutor  in 
the  place  of  a  former,  who  hath  ei- 
ther been  removed  or  excused,  she 
will  be  deservedly  repelled  from  the 
succession  of  such  children,  if  they 
die  within  puberty. 


Do  vulgo  qusesitis. 


<§>  VII.  Licet  autem  vulgo  quee- 
situs  sit  filius  filiave,  potest  tamen 
ad  bona  ejus  mater  ex  Tertylliano 
senatus-consulto  admitti. 


^  7.  Although  a  son  or  daugh- 
ter be  of  spurious  birth,  yet  the  mo- 
ther, by  the  Tertyllian  senatus-con- 
suUum,  may  be  admitted  to  succeed 
to  the  goods  of  either. 


TITULUS    QUARTUS. 


DE  SENATUS-CONSULTO  ORFICIANO. 


D.  xxxviii.  T.  17.     C.  vi.  T.  57. 


Origo  et  summa  senatus-consulti. 


PER  contrarium  autem  liberi  ad 
bona  matrum  intestatarum  admit- 
tuntur  ex  senatus-consulto  Orficia- 
no,  quod,  Orficio  et  Rufo  consuli- 
bus,  effectum  est  Divi  Marci  tem- 
poribus ;  et  data  est  tam  filio  quam 
filijE,  legitima  hoereditas,  etiamsi 
alienojuri  subjecti  sint ;  et  praefe-' 
runtur  consanguineis  et  ag.^atis  de- 
functae  matris. 


On  the  contrary  children  are  ad- 
mitted to  the  goods  of  their  intestate 
mothers,  by  the  Orfician  senatus- 
consullum,  which  was  enacted  in 
the  consulate  of  OrficiusdindRufus, 
in  the  reign  of  the  emperor  Marcus 
Antoninus  ;  and,  by  this  decree,  the 
legal  inheritance  is  given  both  to 
sons  and  daughters,  although  under 
power  ;  and  they  are  preferred  Jo 
the  consanguine  brothers,  and  to  the 
agnates  of  their  deceased  mother. 


De  nepote  et  nepte. 

$  I.  Sed,  cum  ex  hoc  senatus-  <J>  1.  But,  smce  grand-sons  and 
consul  to  nepotes  et  neptes  ad  aviae  grand-daughters  were  not  called  by 
successionem  legitimo  jure  non  vo-    the  senatus-consui^um  to  the   legi- 
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carentur,  postea  hoc  constitutioni- 
bus  principalibus  emendatum  est, 
ut,  ad  similitudinem  filiomm  filiar- 
umque,  et  nepotes  et  neptes  vocen- 


Uir. 


De  capitis 

§  II.  Sciendum  autem  est,  hu- 
jusmodi  successiones,  quae  ex  Ter- 
tylliano  et  Orficiano  senatus-cou- 
sultis  deferuntur,  capitis  diminu- 
tione  non  perimi,  propter  illam  re- 
gulam,  qua  novsB  heereditates  legi- 
timse  capitis  diminutione  non  pere- 
unt;  sed  illse  solae,  quae  ex  lege  du- 
odecim  tabularum  deferuntur. 


timate  succession  of  their  grand- 
mother, the  omission  was  after- 
wards supplied,  by  the  imperial 
constitutions;  so  that  grand-sons 
and  grand-daughters  were  called  to 
inherit,  as  well  as  sons  and  daugh- 
ters. 

diminutione. 

§  2.  But  it  must  be  observed,  that 
those  successions,  which  proceed 
from  the  Tertyllian  and  Orfician 
senatuS'ConsuUa,  are  not  extinguish- 
ed by  diminution.  For  it  is  estab- 
lished rule,  that  legitimate  inheri- 
tances of  late  creation,  are  not  des- 
troyed by  diminution ;  which  aiSects 
those  only  that  are  founded  on  the 
law  of  the  twelve  tables. 


De  vulgo  queesitis. 

§  III.  Novissimfe  sciendum  est,        §  3.  It  is  lastly  to  be  noted,  that 

etiam  illos  liberos,  qui  vuld  quae-  even  spurious  children  are  admitted 

siti  sunt,  ad  matris  hsBreditatem  ex  by  the  Orfician  senaius-cofisiUium 

senatus-consulto  admitti.  to  the  inheritance  of  their  mother. 


De  jure  accrescendi  inter  legitimes  haeredes. 


^  ^  VI.  Si  ex  pluribus  legitimis  hse- 
redibus  quidam  omiserint  haeredita- 
tem,  vel  morte,  vel  ali&  causa,  im- 
pediti  fuerint,  quominus  adeant, 
reliquis,  qui  adierint,  accrescit  illo- 
rum  portio ;  et,  lic^t  ante  decesse- 
rint,  ad  haeredes  tamen  eorum  per- 
tinet. 


^  4.  When  there  are  many  legiti- 
mate (legal)  heirs,  and  some  re- 
nounce the  inheritance,  or  are  pre- 
vented by  death,  or  any  other  cause, 
then  the  portions  of  such  persons 
fall  by  right  of  accretion  to  those, 
who  accept  the  inheritance;  and, 
although  the  acceptors  happen  to 
die  even  before  the  refusal  or  the 
failure  of  their  coheirs,  yet  the  por- 
tions of  such  coheirs,  will  appertain 
to  the  heirs  of  the  acceptors. 
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TITULUS    QUINTFS. 

DE  SUCCESSIONE  COGNATORUM. 


Tertius  ordo  succedentiom  ab  intestato. 


POST  suos  haeredes,  eosque, 
quos  inter  suos  hssredes  prtseor  et 
constitutiones  rocant,  et  post  legi- 
timos,  (quornm  numero  sunt  agnati, 
et  hi,  quos  in  locum  agnatorum 
tarn  supradicta  senatus-consulta, 
quam  nostra  erexit  constitutio,) 
proximos  cognatos  pnetor  vocat 


After  the  proper  heirs  and  those, 
whom  the  praetor  and  the  constitu- 
tions call  to  inherit  with  the  proper 
heirs,  and  after  the  legitimate  heirs 
(among  whom  are  the  agnaie,  and 
those,  whom  the  above  mentioned 
senaius-cansidta  and  our  constitu- 
tion have  numbered  with  the  ag- 
nati) the  pre&tor  calls  the  nearest 
cognates. 


Qui  vocantor  in  hoc  ordine. 

§  I.  Qui  parte  naturalis  cogna- 
tio  spectatur.  Nam  agnati  capite 
diminuti,  quique  ex  his  progeniti 
sunt,  ex  lege  duodecim  tabularum 
inter  legitimos  non  habentur,  sed  k 
prajtore  tertio  ordine  vocantur,  ex- 
ceptis  solis  tantummodd  fratre  et 
sorore  emancipatis  non  etiam  libe- 
ris  eorum;  quos  lex  Anastasiana 
cum  fratnbus  integri  juris  constitu- 
tis  vocat  quidem  ad  legitimam 
fratris  hsereditatem,  siv^  sororis; 
non  sequis  tamen  partibus  sed  cum 
aUqui  diminutione,  quam  facile  est 
ex  ipsius  constitutionis  verbis  intel- 
ligere.  Aliis  vero  agnatis  inferio- 
ris  gradus,  lic^t  capitis  diminuti- 
onem  passi  non  sunt,  tamen  antepo- 
nit  eos,  et  procul  dubio  cognatis. 


De  agnatis  capite  minutis. 

§  1.  By  the  law  of  the  twelve  ta- 
bles, neither  the  agnates,  who  have 
suffered  diminution,  nor  their  issue, 
are  esteemed  legitimate  heirs ;  but 
they  are  called  by  the  prsdtor  in  the 
third  order  of  succession :  but  we 
must  except  a  brother  and  sister, 
(althoogh)  emancipated,  but  not 
their  children;  for  the  constitution 
of  Ana^tasvus  calls  an  emancipated 
brother  or  sister  to  the  succession  of 
a  brother  or  sister,  together  with 
those,  who  having  not  been  emanci- 
pated, are  integri  juris :  but  it  does 
not  call  them  to  an  equsil  share  of 
the  succession,  as  may  easily  be 
collected  from  the  words  of  the  con- 
stitution :  which  prefers  an  emanci- 
pated brother  or  sister  together  ag- 
nates  of  inferior  degree,  although 
unemancipated ;  and  consequently 
to  all  cognates. 
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J)e  coBJuBctis  per  fismina^* 


$  il.  Eo6  etiam,  qui  per  fiBmim- 
«ii  «exd8  peraonas  ex  traBSFerao 
cog^atione  joBguBtor ,  tertitf  gradu 
proyimitafis  BooiiBe,  pnetar  ad  sue- 
v€e^ 


^  2.  Collateial  i«la4|oBfi  by  Ae 
female  line,  aie  called  by  the  pne- 
tor  i&  ^e  thiid  order  of  wytieiwifli, 
aoconjiBg  lolheirpiozaHiity. 


IM'-  II 


Da  liberis  d^tis  ia  adoptionem. 


^  in.  Liberi  quoque,  qm  in 
adoptivft  fiunilift  sunt,  ad  aatBrali- 
um  parentum  hiereditatem  hoc  eo- 
dem  gradu  vocantur. 


D/9  virfgo 

§  TV.  Vulgd  qusBsitis  pullos  ha- 
bere agnatos,  manifestum  est ;  cum 
agnatio  k  patre  sit,  cognatio  ^  ma- 
tre  :  hi  autem  nullum  patrem  ha- 
bere intelligantur.  E&dem  ratione, 
ne  inter  se  quidem  possunt  videri 
consanguinei  esse ;  quia  eonsangui- 
nitatis  jus,  species  est  agnationis. 
'TantJun  ergd  cognati  sunt  sibi,  ai- 
4^ut  et  matri  cognati  aunst  Itaque 
4«Bnibu8  ifitiB  ex  e&  parte  competit 
bonorom  possessio,  qu&  pvoximata- 
tia  DomiBe  cognati  vocantur. 


$  3.  Children,  who  are  in  an 
adoptive  family,  are  likewise  called 
in  the  third  order  of  succession  to 
t)ie  inheritance  of  their  natural  pa- 
rents. 

qoaeiBLtis. 

$  4.  It  is  manifest,  that  spurious 
children  have  no  agnates  ;  inas- 
much as  agnation  proceeds  from  the 
father,  cognation  from  the  mother  ; 
and  such  children  are  looked  upon 
as  having  no  father.  And,  for  the 
aame  reason,  consanguiBity  cannot 
be  said  to  subaisC  betweeB  (ha  Im(B- 
tard  children  of  tibe  same  woman  ; 
beoause  consanguinity  is  a  speciespf 
agmUion.  They  can  theieibre  «dy 
be  allied  to  each  other  as  th«y  are 
related  to  their  mother,  that  is^  by 
tognation  ;  and  it  is  finr  jtbas  ssaMB 
^at  all  auch  cbildnn  are  calkd  to 
the  possessioB  ^^goods  by  that  part 
of  Ae  pNatoriaB  edict,  by  ivhifj^ 
cognates  are  called  by  &e  right  of 
their  proximity. 


Ex  qaoto  gr«da  we\  agnati  wel  cognati  auccedunt. 


$  V.  Hoc  loco  et  illud  necessa- 
rid  admonendi  sumus  agnationis 
quidem  jure  admitti  aliquem  ad 
hflsreditatem,  etsi  decimo  gradu  sit ; 
siv^  de  lege  duodecim  tabularum 

28 


§  5.  Here  it  will  be  proper  to  ob- 
serve, that  any  person  by  right  of 
agnation  may  be  admitted  to  inhe- 
rit, although  he  be  in  the  tenth  de* 
gree;  this  is  allowed  both  by  the 


tl8 
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qusiemus,  siv^de  edicto,  quo  prae- 
tor legitimis  hseredibus  datunim  se 
bononim  possessionem  pollicetur. 
Prozimitatis  verd  nomine  iis  solis 
prsBtor  promittit  bononim  possessi- 
onem, qui  usque  ad  sextum  gradum 
cognationis  sunt,  et  ex  septimo  k 
aobrino  sobrin&que  nato  native. 


law  of  the  twelve  tables,  and  the 
edict,  by  which  the  prstor  promi- 
ses, that  he  will  give  the  possession 
of  goods  to  the  legitimate  heirs. 
But  the  prsBtor  promises  the  posses- 
sion of  goods  to  cognaiesy  only  as 
far  as  the  sixth  degree  o{  cognation 
according  to  their  right  of  proximi- 
ty ;  and  in  the  seventh  degree,  to 
those  cognates  odIj J  who  are  the  de- 
scendants of  a  cousin  gennan. 


TITULUS   SEXTUS- 


DE  GRADIBUS  COGNATIONUM. 


D.  xxxviiL    T.  10. 


Continuatio,  et  cognationis  divisio. 


HOC  loco  necessarium  est 
ponere,  quemadmddum  gradus  cog- 
nationis numerentur.  Quare  in 
primis  admonendi  sumus,  cognatio- 
nem  aliam  supra  niunerari,  aliam 
infra,  aliam  ex  transverso,  quae  e- 
tiam  k  latere  dicitur.  Superior  cog- 
natio  est  parentum :  inferior  libero- 
rum :  ex  transverso  firatrum  soro- 
mmve,  et  eorum,  qui  qusve  ex  his 
generantur  ;  et  convenient^r  patrui, 
amitas,  avunculi,  matertera.  Et 
superior  quidem  et  inferior  cogna- 
tbo  k  primo  gradu  incipit :  at  ea,  qusB 
ex  transverso  numeratur,  k  secun- 
do. 


It  is  here  necessary  to  explain 
how  degrees  of  cognaiicn  are  to  be 
computed ;  and  first  we  must  ob- 
serve, that  there  is  one  species  of 
cognation  which  relates  to  ascen- 
dants, another  to  descendants,  and 
a  third  to  collaterals.  The  firstand 
superior  cognation  is  that  relation, 
which  a  man  bears  to  his  parents  ; 
the  second,  or  inferior,  is  that, 
which  he  bears  to  his  children ;  the 
third  is  that  relation  which  he  bears 
to  his  brothers  and  sisters,  and  their 
issue ;  and  also  to  his  uncles  and 
aunts,  whether  paternal  or  maternal. 
The  superior  and  inferior  cognation^ 
commence  at  the  first  degree ;  but 
the  transverse  or  collateral  cogho' 
tion  commences  at  the  second. 
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De  primo,  secundo,  et  tertio  gradu. 

$  L  Primo  gradu  est  supra  pa-        $  1.  A  father,  or  a  mother,  is  in 


ter,  mater:  infra  filios,  filia.  Se- 
cundo  gradu  supra  avus,  avia :  in- 
fra nepos,  neptis :  ex  transverso  fra- 
ter,  soror.  Tertio  gradu  supra  pro- 
aviis,  proavia :  infra  pronepos,  pro- 
neptis:  ex  transverso  fratris  soro^ 
lisqne  fiiius,  filia :  et  convenient^r 
patruus,  amita,  avunculus,  mater- 
tera.  Patruus  est  patris  fhiter,  qui 
Grsecis  non^dBUpO  appellatur.  A- 
vunculus  est  frater  natris,  qui  grsece 
fin^dal«pO  dicitur:  et  uterque 
promiscu^  SuO  appellatur.  Amita 
est  patris  soror,  quse  grsece  naxqa* 
S§Xipij  appellatur;  matertera  vero 
matris  soror,  qun  grsdce  fujr^dalipii 
dicitur :  et  utraque  piomiscu^  ^^^ 
appellatur. 


the  first  degree  in  the  right  line  as- 
cending :  and  a  son,  or  a  daughter, 
is  also  in  the  first  degree  in  the  right 
line  descending.  A  grand-father,  or 
a  grand-mother,  is  in  the  second  de- 
gree in  the  right  line  ascending: 
and  a  grand-son  or  grand-daughter, 
is  in  the  second  degree  in  the  right 
line  descending :  and  a  brother  or  a 
sister,  is  also  in  the  s^ond  degree  in 
the  collateral  line.  A  great-grand- 
father, or  a  great-grand-mother,  is 
in  the  third  degree  in  the  right  line 
ascending :  and  a  great-grand-son, 
or  great^grand-daughter,  is  in  the 
third  degree  in  the  right  line  des- 
cending :  and  the  son  or  daughter 
of  a  brother  or  sister  is  also  in  the 
third  degree  in  the  collateral  line ; 
and  by  a  parity  of  reasoning  an 
uncle,  or  an  aunt,  whether  paternal 
or  matemied,  is  also  in  the  third  de- 
gree. A  paternal  uncle,  called  pa- 
truus^  is  a  father's  brother;  a  ma- 
ternal uncle,  called  ofouncuJus^  is  a 
mother's  brother;  a  paternal  aunt, 
called  amUoy  is  a  father's  sister; 
and  a  maternal  aunt,  called  mater* 
tera,  is  a  mother's  sister.  And  each 
of  these  persons  is  called  in  Greek 
d9$o  or  ***«  promiscuously. 


Quartus  gradus. 

^2.  A  great-great-grand-fiither, 
or  a  great-great-grand-mother,  is 
in  the  fourth  degree  in  the  right 
line  ascending ;  and  a  great-great- 
magnus,  amita  magna,  id  est,  avi  grand-son,  or  a  great-great-grand- 
frater  et  soror:  item  avunculus  mag-    daughter,  is  in  the  fourth  degree  in 


$  II.  Quarto  gradu  supra  abavus 
abavia :  infra  abnepos,  abneptis :  ex 
transverso  fratris  sororisque  nepos 
neptisve:  et  convenient^r  patruus 
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nus  et  matertera  magna,  id  est, 
aviiB  frater  et  Botot:  consobrinus^ 
consobrina,  id  est,  qui  quaeve  ex 
sororibus  aut  fratribus  procrean- 
tur.  Sed  quidam  recti  conso- 
brinos  eos  propria  dici  putant, 
qui  ex  duabus  sororibus  pro- 
generantur,  quasi  consororinos :  eos 
verd,  qui  ex  duobus  fratribus  pro- 
generantur,  propria  fratres  patrue- 
les  Yocari :  si  autim  ex  duobus  fra- 
tribus fili»  nascuntur,  sorores  pa- 
trueles  appellari.  At  eos,  qui  ex 
fratre  et  sorore  progenerantur,  ami- 
tinos  propria  dici  putant.  Amit» 
tXLBd  iiliis  consobrinum  te  appellant, 
tu  illes  amitinos. 


the  right  line  descending.  Also,  in 
the  transverse  or  collateral  line,  the 
grandson,  or  the  grand-daughter, 
of  a  brother  or  a  sister,  is  in  the 
fourth  degree ;  so  is  a  great  uncle, 
or  great  aunt,  paternal  or  maternal 
and  cousins  german,  (consobriniy 
But  some  have  been  rightly  of  opi- 
nion, that  the  children  of  sisters 
are  properly  consobrini,  quasi 
cansororini;  that  the  children  of 
brothers  are  properly  brothers  pa^ 
truel,  if  males;  and  sisters  patruelj 
if  females;  and  that,  when  there 
are  children  of  a  brother,  and  chil- 
dren of  a  sister,  they  are  properly 
amitini  ;  but  the  sons  of  your  aunt, 
by  the  father's  side  call  you  consa* 
brinus  and  you  call  them  amUinL 


Quihtus 

$  nix  Qninto  gradn  supra  ata- 
t^  atovia :  infra  atnepos^  atnep- 
titf !  teD  trani^ersof  fratrifi  soporisque 
jvon^posj  proneptis :  el  oonvenien- 
til  propatruus,  prdamita,  id  est^ 
Iffoavi  frater  et  lM>ror :  et  prodvun-' 
cuIhb  et  promatertenij  id  est,  proa- 
Ties  frater  et  soror :  item  fratris  pa- 
foueliei)  vel  sororis  patruelis,  con- 
fl&brim  et  consobrinee,  amitini  et 
gmitiMse  filius,  filia :  jmipior  sobri- 
no,  propior  sobrina;  hi  sunt  patrui 
xnagni,  amitsd  magnad,  avuncuU 
magni,  materter»  magns  fiUi^s, 
filia. 


gradus. 

^  3.  A  great-grand-father's  grand- 
father, or  a  great-grand-father's 
grand-mother,  is  in  the  fifth  degree 
in  the  line  ascending,  and  a  great- 
grandson,  or  a  great-grand-daugh- 
ter, of  a  grandson  or  a  grand-daugh- 
ter is  in  the  fifth  degree  in  the  line 
descending.  In  the  transverse  or 
collateral  line,  a  great-grandson,  or 
great-grand-daughter,  of  a  broUier 
or  sister,  is  also  in  the  fifth  degree ; 
and  consequently  so  is  a  great- 
grand-father's  brother  or  sister,  or 
a  great-grand-mother's  brother  or 
sister.  The  son  or  daughter  also 
of  a  cousin  german  is  in  the  fifth 
degree :  and  so  is  the  son  or  daugh- 
ter of  a  great  uncle  or  great  aunt^ 
paternal  or  maternal ;  and  sueh  sto, 
6t  daughter  is  Called  prcpior  MH^ 
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SextuB 

$  IX  Sejtto  gmdu  supra  tritarutf 
tritayia:  infra  trinepos*  trineptis :  ex 
transverso  firatris  sororisque  abne- 
pos  abneptis:  et  convenientfer  abpa- 
truus  abamita,  id  est,  abavi  frater  et 
soror:  abavunculus,  abmateftera,id 
est,  abavise  frater  et  soror:  item 
propatrui,  proamitse  proavunculi, 
promaterterae  filius,  filia :  item  pro- 
pius  sobrino  sobrinave  filius,  filia  : 
item  consobrini  consobrinse  nepos, 
neptis  :  it^m  sobrini,  sobrinse ;  id 
est)  qui  qusare  ex  firatribus  vel  so- 
roribus  patruelibus,  vel  cousobrinis 
▼el  aBaitinid,  progeneraatur. 


gradus. 

$  4  A  great-grand-father's  great'- 
grand-father,  or  a  great-grand-fa<^ 
therms  great-grand-mother,  is  in  th6 
sixth  degree  in  the  line  ascending  ; 
and  the  great-grandson,  or  great- 
grand-daughter  of  a  great-grandson, 
or  a  great-grand-daughter,  is  like- 
wise in  the  sixth  degree  in  the  line 
descending.  And,  in  the  transverse 
or  collateral  line,  a  great-great-grand 
son,  or  a  great-great-grand-daugh- 
ter, of  a  brother  or  sister,  is  also  in 
the  sixth  degree :  and  consequently 
a  great-great-grand-father's  brother 
or  sister,  and  a  great-great-grand- 
mother's brother  or  sister,  is  in  the 
sixth  degree.  And  the  son  or  daugh- 
ter of  a  great-great-uncle,  or  great- 
great^aunt,  paternal  or  maternal,  is 
also  in  the  sixth  degree  ;  and  so  al^ 
so  is  the  son  or  daughter  of  the  son  or 
daughter  of  a  great-uncle  or  great- 
aimt,  paternal  or  maternal.  The 
grandson  also,  or  the  grand-daugh- 
ter of  a  cousin  german  is  in  the 
sixth  degree ;  and,  in  the  same  de- 
grees between  themselves,  we  reck- 
on the  sobrini  and  the  sobriruB  ;  that 
is,  the  sons  and  daughters  of  cous- 
ins german  in  general,  whether  such 
cousins  german  are  so  related  by 
two  brothers,  or  by  two  sisters,  or 
by  a  brother  and  a  sister. 


De  reliquis  gradibud. 


^  y.  Hactenns  ostendisse  suffix 
ciat  quemadmodi^m  gradus  cogna- 
tionis  niimerentur  :  namque  ex  his 
paljtm  est  intelligere,  quemadtno- 
diah.  laltiores  quoque  gfadus  Au« 


$  5.  It  suffices  to  have  shewn 
thus  far,  how  degrees  of  CQgnmtiof^ 
are  enumerated  :  and,  from  the  ex- 
amples givea^  the  more  remote  de* 
frees  may  be  cumputed ;  for  e^ery 
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merare  debeamns :  guippi  semper 
generata  persona  gradum  adjicit ; 
ut  longi  facilius  sit  respondere, 
quoto  quisque  gradu  sit,  quam  pro- 
pri&  cognationis  appellatione  quem- 
quam  denotare. 


person  generated  alwa3rs  adds  one 
degree ;  so  that  it  is  much  easier  to 
determine,  in  what  degree  any  per- 
son is  related  to  another,  than  to  de- 
note such  person  by  a  proper  term 
of  cognation. 


De  gradibas  agnationis. 


^  YI.  Agnationis  quoque  gradus 
eodem  modo  numerantur. 


$  6.  The  degrees  oiagnation  are 
reckoned  in  the  same  manner. 


De  gradum 

^  YII.  Sed,  cum  magis  Veritas 
ocuIat&  fide,  quam  per  aures  animis 
hominum  infigatur,  ided  necessa- 
rium  duximus,  post  narrationem 
graduum,  eos  etiam  prsesenti  libro 
inscribi,  quatenus  possint  et  auri- 
bus  et  oculorum  inspectione  adole- 
scentes  perfectissimam  graduum 
doctrinam  adipiscL 


discriptione« 

^  7.  But  as  truth  is  fixed  in  the 
mind  much  better  by  the  eye,  than 
by  the  ear,  we  have  thought  it  ne- 
cessary to  subjoin,  to  the  account 
already  given,  a  tablet  with  the  de- 
grees of  cognation  inscribed  upon  it ; 
that  the  student,  both  by  hearing 
and  seeing,  may  attain  a  perfect 
knowledge  of  them. 


TITULUS  SEPTIMUS. 


DE  SERVILI   COGNATIONE. 


D.  xxxviii.  T.  2.    C.  vi.  T.  4. 


ILLUD  certum  est,  ad  serviles 
cognationes  illam  partem  edicti, 
qui  prozimitatis  nomine  bonorum 
possessio  promittitur,  non  perti- 
nere :  nam  nee  ull&  antiqu&  lege  ta- 
lis cognatio  computabatur.  Sed 
nostrft  constitutione,  quam  pro  jure 
patronatfis  fecimus,  (quod  jus  us- 
que ad  nostra  tempora  satis  obscu- 
rum  atque  nube  plenum,  et  undique 
oonfusum  fiierat,)  et  hoc  humanitate 


It  is  certain,  that  the  part  of  the 
edict,  in  which  the  possession  of 
goods  is  promised,  according  to  the 
right  of  proximity,  does  not  relate 
to  servile  cognation;  which  hathnot 
been  regarded  by  any  ancient  law. 
But,  by  our  own  constitution,  con- 
cerning the  right  of  patronage, 
which  right  was  heretofore  obscure 
and  every  way  confused,  we  have 
(humanity  so  suggesting) 
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suggerente  concessimus,  ut,  si  quia, 
in  servili  constitutus  consortio,  li- 
berum  vel  liberos  habuerit,  siv^  ex 
liber&  siv^  ex  servilis  conditionis 
mulicre,  vel  contra,  serva  mulier  ex 
libero  vel  servo  habuerit  liberos 
cujuscunque  sexus,  et,  ad  liberta- 
tern  his  pervenientibus,  ii,  qui  ex 
servili  ventre  nati  sunt,  libertatem 
meruerint,  vel,  dum  mulieres  libers 
erant,  ipsi  in  servitute  eos  habue- 
rint,  et  postea  ad  libertatem  perve- 
nerint,  ut  hi  omnes  ad  successionem 
patris  vel  matris  veniant,  patrona- 
tm  jure  in  hac  parte  sopito.  Hos 
etenim  liberos  non  soliun  in  suorum 
parentum  successionem,  sed  etiam 
alterum  in  alterius  successionem 
mutuam,  vocavimus;  ex  ill&  lege 
specialit^r  eos  vocantes,  siv^  soli 
inveniantur,  qui  in  servitute  nati  et 
postea  manumissi  sunt;  siv^  uuk 
cum  aliis,  qui  post  libertatem  pa- 
rentum concepti  sunt;  sivfe  ex  eo- 
dem  patre,  siv6  ex  eadem  matre, 
sivfe  ex  aliis  nuptiis ;  ad  similitudi- 
nem  eorum,  qui  ex  justis  nuptiis 
procreati  sunt 


that,  if  a  slave  shall  have  a  child, 
or  children,  either  by  a  free-womaUi 
or  by  a  bond-woman,  with  whom  he 
Uves  in  coniubemio^  and,  on  the 
contrary,  that,  if  a  bond-woman 
shall  have  a  child,  or  children,  of 
either  sex  by  a  free-man,  or  by  a 
slave,  with  whom  she  so  lives,  and 
such  father  and  mother  are  after- 
wards enfranchised,  the  children 
shall  succeed  to  their  father  or  mo- 
ther, without  regarding  the  right  of 
patronage.  We  have  not  only  cal- 
led these  children  to  succeed  to  their 
parents,  but  also  mutually  to  each 
other,  whether  they  are  sole  in  suc- 
cession, as  having  all  been  bom  in 
servitude  and  afterwards  manumit- 
ted, or  whether  they  succeed  with 
others,  who  were  conceived  after 
the  infiranchisement  of  their  parents; 
and  whether  they  are  all  by  the 
same  father  and  mother,  or  by  a 
different  father,  or  mother ;  and,  that 
diildren  bom  in  slavery,  but  man- 
umitted, should  succeed  in  the  same 
manner,  as  the  issue  of  parents  le- 
gally married. 


CoUatio  ordinam  et  graduum. 

^  I.  Repetitis  itaque  omnibus,        ^  1.  From  what  hath  been  said, 


quae  jam  tradidimus,  apparet  non 
semper  eos,  qui  parem  gradum  cog- 
nationis  obtinent,  parit^r  vocari: 
eoquc  amplius,  ne  eum  quidem, 
qui  proximiore  sit  cognatus,  sem- 
per potiorem  esse.  Cum  enim  pri- 
ma causa  sit  suorum  hnredum,  et 
eoruln,  quas  inter  suos  hnredes 
enumeravimus,  apparet,  pronepo- 
tem  vel  abncjpotem  defuncti  potio- 


it  appears  that  those,  who  |ure  in  an 
equal  degree  of  cognation^  are  not 
always  called  equally  to  the  succes- 
sion; and  farther,  that  even  the 
nearest  of  kin,  is  not  constantly  to 
be  preferred.  For,  inasmuch  as  the 
first  place  is  given  to  proper  heirs, 
and  to  those  who  are  numbered  with 
proper  heirs,  it  is  apparent,  that  the 
great-grand-son,    or     great-great- 
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fem  eisfle,  quam  fralirem,  ciut  pa- 
larein,  aut  luatrem  defuneti:  cum 
lalioqiu  pater  quidem  et  mater  (ut 
fiupra  quoque  tradidimus)  primum 
gradum  cognationis  obtineat,  fra- 
ler  verd  secundum,  pionepos  au- 
jtem  tertio  gradu  sit  cognatioois,  «t 
dbnepos  quaxto :  nee  interest,  in  po- 
testate  morientis  fuerit,  an  noii, 
quod  vei  emaucipatuB,  vel  ex  e- 
mancipato,  aut  fiBmineo  sexu,  pro- 
pagatus  est  Annotis  quoque  suis 
haeiedibus,  et  quos  inter  sues  hm- 
redes  Yocari  dizimus,  agnatus,  qui 
integrum  jus  habet  agnationis,  eti- 
amBi  longissimo  gradu  sit,  pl^rum- 
que  potior  habetur,  quam  proximior 
cognatus:  nam  patrui  nepos  vel 
pronepos  avunculo  vei  materterse 
pnefertur.  Toties  igitur  dicimus; 
aut  potiorem  faaberi  eum,  qui  prox- 
imiorem  gradiun  cognationis  obti- 
net,  aut  paxit^r  vocari  eos,  qui  cog- 
nati  sunt;  quoties  neque  sucMrum 
bsBxediim,  quique  inter  suos  hiere* 
des  sunt,  neque  agnationis  jure  aii- 
quis  prseferri  debeat,  secundiuaaL  ea, 
quffi  tradidimus :  exo^ptis  firatre  et 
sorore  emancipatis,  qui  ad  succes- 
sionem  fratrum  vel  sororum  vocan- 
tur ;  qui,  etsi  capite  diminuii  sunt, 
tamea  proferuntur  ceteris  ulteri- 
oris  gucadus  agnatis. 


grand-s(»i,  is  preferred  to  the  bro- 
ther or  ev^i  the  fisither  or  mother  of 
the  deceased :  although  a  father  and 
mother,  (as  we  have  before  obserr- 
ed,)  obtain  the  first  degree  of  rela- 
tion, a  brother  the  second^  a  great- 
grand-son  the  third,  and  a  great- 
great-grand-sw  the  fourth ;  neither 
does  it  make  any  difienoBce,  wfiether 
such  graod-childi^sn  were  under  the 
power  of  the  deceased,  at  the  time 
of  hjs  death,  or  out  of  his  power ; 
either  by  bein^  tbemsdves  emanci- 
pated, or  by  heing  the  children  of 
those  who  were  so ;  neither  can  it 
be  objected,  that  they  are  descend- 
ed by  the  female  line.  But,  when 
there  are  no  prop^  heirs,  nor  any  of 
those  who  are  permitted  to  rank  with 
them,  then  aa  agnate^  who  hath  the 
full  right  of  agnaiwn  in  him,  al- 
though he  be  in  the  mast  distant 
degree,  is  generally  preferred  tp  a 
cognate,  who  is  in  the  nearest  de- 
gree ;  thus  the  grand-son  or  great- 
graml-son  of  a  paternal  uncle  is 
preferred  to  a  maternal  uncle  or 
aunt.  Hence,  when  there  are  no 
proper  heirs,  nor  any,  who  are  num- 
bered with  them,  nor  any,  who 
ought  to  be  preferred  by  the  right 
of  agnation,  (as  we  have  before  not- 
ed,) then  the  nearest  in  degree  of 
cognation,  is  called  to  the  succes- 
sion; and  if  there  be  many  in  the 
same  degree,  they  are  all  called  e- 
qually.  But  a  brother  and  sister, 
although  emancipated,  are  yet  call- 
ed to  the  succession  of  brothers  and 
sisters ;  for  although  they  have  suf- 
fered diminution,  they  are  ;DUByi^thp- 
lessprefep^  tOipJl  (fjpia(6if  of  a 
more  remote  degree. 
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Qui socceduDt.    De lege. duodecimtabiilarunk 


NUNC  de  libertoram  bonis  vi- 
dearaas.  Olim  itaque  licebat  li- 
berto  patroQum  sQum  impun^  testa- 
mento  pra&terire :  nam  ita  demum 
lex  dnodecim  tabiilaram  ad  heere- 
ditatem  liberti  vocabat  patronum, 
fli  intestatus  mortuus  esset  libertus, 
hserede  suo  nullo  relicto.  Itaque 
intestate  mortuo  liberto,  si  is  sQunr 
hsBredem  reliquisset,  patrono  nihil 
in  bonis  ejus  juris  erat  £t,  si- 
quid^m  ex  naturalibits  liberis  ali* 
quern  snum  hmedem  reliquisset, 
nulla  videbatur  querela.;  si  verd 
adoptivus  filius  fuisset,  apert^  ini- 
quum  erftty  nihil  juris  patrono  sn^i 


At'^y. 


Let  us  n^w  tfeat  oftbe  i 
of£reed-men.    A  freed-man  migbl^ 
fbnn^ly;  ^th  imptnrity,  omit  in  faie^ 
testament  any  mention  of'  hi«  pB^^ 
tron :  for  the  law  of  the  twelve 
tables  called  the  patron  to  the  inhe- 
ritance, only  when  the  fireed-man 
died  intestate  without  proper  heirs  ; 
thevef^ra,  though  he  had  died  intes- 
tate^  yet,  if  he  had  left  a  proper 
heir,  Uie  patron  would  have  receiv- 
ed no  benefit :  and  indeed,  wheut 
the  natural  and  legitimate  childre»« 
of  the  deceased  became  hisheirSi^ 
there  seemed  no  causeof  complainl4, 
but,  when  the  freed-men  left  only,, 
an  adopted  am,  it  waa  manifeatlj!;. 
injurious  that  the  patroa  sbouldJtuura. 
no  claim. 


De  jure 

§  L  Qua  de  csmsft,  poslea,  pr8S<* 
toris  edioto  fasMT  juris  iniquitas  e- 
mendataest  Siv^  enim  faciebat, 
testamentum  libertus,  jubebatur  ita 
testari,  ut  patrono  partem  dimidiam 
bonorum  suorum  reMnqueret ;  et,  si 
aut  nihil  aut  minus  parte  dimidi& 
reUquerat,  debatur  patrono  contra 
tabulas  testamenti,  partis  dimidiai. 
bonorum  possessio  :  siv6  intestatus 
moriebatur,  suo  h»rede  relicto  fiUo 
adoptivo,   dabatur  «qufe   pationo 

29 


proBtorio. 

$  1.  TbB'  law  wm;  lliMiwe]  afi; 
terwaxds  amended  by  the  edict'  o£f 
the  prmtor:   for  every  frecdsmaDk 
who  made  his  testament^  waacos^* 
manded  so  to  dispose  of  his  eOeta^ 
as  to  leave  a  moiety  to  fair  potmi :; 
and,  if  the  testator  left  nothing,  or 
less  than  a  moiety,  then  the  posses- 
sioa  of  half  was  given  to  the  pa- 
tron contra  tabulas^  i.  e.  contrary  to 
the  disposition  of  the    testament. 
And,  if  a  freed  -  man  died  intei*' 
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contra  hunc  suum  hseredem  partis 
dimidise  bonorum  possessio.  Pro- 
desse  autem  liberto  solebant,  ad 
excludendum  patronum,  naturales 
liberi,  non  soli!im  duos  in  potestate 
mortis  tempore  habeat,  sed  etiam 
emancipati,  et  in  adoptionem  dati, 
si  modo  ex  aliqu&  parte  scripti  hss- 
redes  erant,  aut  prseteriti  contra 
tabulas  bonorum  possessionem  ex 
edicto  preetorio  petierant  Nam 
exhffiredati  nullo  modo  repellebant 
patronum. 


De  lege 

§  II.  Postea  verd  lege  Papia 
adaucta  sunt  jura  patronorum,  qui 
locupletiores  libertos  habebant. 
Cautum  enim  est,  ut  ex  bonis  ejus, 
qui  sestertium  centum  millium  pa- 
trimonium  reliquerat,  et  pauciores 
quam  tres  liberos  habebat,  siv&  is 
testamento  facto,  siv^  intestatus 
mortuus  erat,  virilis  pars  patrono 
deberetur.  Itaque,  cum  unum  qui- 
dem  filium  filiamve  haeredem  reli- 
querat libertus,  perindfe  pars  dimi- 
dia  debebatur  patrono.  ac  si  is  sin^ 
ullo  filio  fili&ve  intestatus  decessis- 
set :  cum  verd  duos  duasve  hsere- 
des  reliquerat,  tertia  pars  debebatur 
patrono :  si  tres  reliquerat,  repelle^ 
batur  patronus. 


tate,  leaving  an  adopted  son  his 
heir,  the  possession  of  a  moiety  was 
given  to  the  patron  notwithstanding 
yet,  not  only  the  natural  and  law- 
ful children  of  a  freed-man,  whom 
he  had  under  his  power  at  the  time 
of  his  death,  excluded  the  patron, 
but  those  children  also,  who  were 
emancipated,  and  given  in  adoption, 
if  they  were  written  heirs  for  any 
part,  or  even  although  they  were 
omitted,  if  they  had  requested  the 
possession  Contra  Tabubis,  by  vir- 
tue of  the  prsBtorian  edict.  But  dis- 
inherited children  by  no  means  re- 
pelled the  patron, 

Papia. 

$.  2.  But  afterwards  the  rights 
of  patrons,  who  had  wealthy  freed- 
men  were  inlarged  by  the  Papian 
law :  which  provides  that  he  shall 
have  a  man's  share  out  of  the  effects 
of  his  freed-man,  whether  dying  tes- 
tate or  intestate,  who  hath  left  a  pa- 
trimony of  an  himdred  thousand 
sestertii  and  fewer  than  three  chil- 
dren: so  that,  when  a  freed-man 
hath  left  only  one  son  or  daughter, 
a  moiety  is  due  to  the  patron,  as  if 
the  deceased  had  died  testate  with- 
out either  son  or  daughter.  But, 
when  there  are  two  heirs,  male  or 
female,  a  third  part  only  is  due  to 
the  patron  :  and,  when  there  are 
three,  the  patroB  is  wholly  exclud- 
ed. 


De  constitutione  Justiniani. 

^  m.  Sed  nostra  constitutio,  §  3.  But  ourconstitution,  publish- 
(quam  pro  omni  natione  grseca  lin-  ed  in  a  compendious  form,  in  the 
gua  compendioso  tractatu    habito    Greek  language,  for  the  benefit  of 
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composuimus,)  ita  hujusmodi  cau* 
sam  definivit ;  ut,  siquid^m  libertus 
vel  liberta  minores  centenariis  sint, 
id  est,  minus  centum  aureis  habe- 
ant  substantiam,  (sic  enim  legis  Pa- 
pis  summam  interpretati  sumiis,ut 
pro  mille  sestertiis  unus  aureus 
computetur,)  nullum  locum  habeat 
patronus  in  eorum  successione,  si 
tamen  testamentum  fecerint;  sin 
autem  intestati  decesserint,  nullo 
liberorum  relicto,  tunc  patronatus 
jus,  quod  erat  ex  lege  duodecim 
tabularum,  integrum  reservavit. 
Cum  verd  majores  centenariis  sint, 
si  hseredes  vel  bonorum  possessores 
liberos  habeant,  sive  unum,  siv^ 
plures,  cujuscuraque  sexus  vel  gra- 
diis,  ad  eos  successiones  parentum 
deduximus,  patronis  omnibus  mo- 
dis  cum  sua  progenie  semotis.  Sin 
autem  sin^  liberis  decesserint,  si- 
quidem  intestati,  ad  omnem  hsere- 
ditatem  patronos  patronasque  voca- 
yimus.  Si  verd  testamentum  qui- 
dem  fecerint,  patronos  autem  aut 
patronas  prseterierint,  cum  nullos 
liberos  haberent,  vel  habentes  eos 
exhaeredaverint,  vel  mater  siv6  avus 
maternus  eos  prseterierint,  ita  quod 
non  possint  argui  inolSiciosa  eorum 
testamenta,  tunc  ex  nostrd  constitu- 
tione  per  bonorum  possessionem 
contra  tabulas,  non  dimidiam,  ut 
antea,  sed  tertiam  partem  bonorum 
liberti  consequantur ;  vel  quod  deest 
eis,  ex  constitutione  nostrA  replea- 
tur,  si  quando  minus  tertii  parte 
bonorum  suorum  libertus  vel  liberta 
eis  reliquerit :  ita  sin6  onere,  ut  nee 
liberis  liberti  libertseve  ex  e&  parte 


all  nations,)  ordained,  that,  if  a 
free-man,  or  free-woman,  die  pos- 
sessed of  less  than  an  hundred  aurei^ 
(for  thus  have  we  interpreted  the 
sum  mentioned  in  the  Papian  law^ 
counting  one  attreus  for  a  thousand 
sestertii,)  the  patron  shall  not  be  in- 
titled  to  any  share  in  a  testate  suc- 
cession. But,  where  a  free-man, 
or  woman,  dies  intestate,  and  with- 
out children,  we  have  reserved  the 
right  of  patronage  intire,  as  it  for- 
merly was,  according  to  the  law  of 
the  twelve  tables.  But,  if  a  freed 
person  die  worth  more  than  an  hun- 
dred attrei,  and  leave  one  child,  or 
many,  of  either  sex  or  any  degree, 
as  the  heirs  and  possessors  of  his 
goods,  we  have  permitted,  that  such 
child  or  children  shall  succeed  their 
parent  to  the  intire  exclusion  of  the 
patron  and  his  heirs:  and  if  any 
free-persons  die  without  children 
and  intestate,  we  have  called  their 
patrons  or  patronesses  to  their  whole 
inheritances.  And  if  any  freed-per- 
son,  worth  more  than  an  hundred 
aurei,  hath  made  a  testament,  omit- 
ted his  patron,  and  left  no  children, 
or  hath  disinherited  them ,-  or  if  a 
mother,  or  maternal  grand-father, 
being  freed-p^sons.  have  omitted  to 
mention  their  children  in  their  wills, 
so  that  such  wills  cannot  be  proved 
to  be  inofficious,  then,  by  virtue  of 
our  constitution,  the  patron  shall 
succeed,  not  to  a  moiety  as  former- 
ly but  to  the  third  part  of  the  estate 
of  the  deceased,  by  possession  contra 
tabulas:  'and,  when  freed-persons, 
leave  less  than  the  third  part  of  their 
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ilegataf^el  fideiGommissa  preostentur, 
.Bed  ad  cohseredes  eorum  hoc  onus 
isedundet :  multis  aliis  casdbus  k  no- 
his  in  preefata  constitutione  congre- 
gatis,  quos  necessarios  esse  ad  hu- 
jusmodi   dispositionem   juris   per- 
.Bpeximus :  ut  tarn  patroni  patronse- 
..que  quam  liberi  eorum,  uec  noa  qui 
ex  tiansverso  latere  veniunt  usque 
.ad  qumtum  gradum,  ad  successio- 
.  nem  libertorum  libertarum  ve  vocen- 
tur,  siciit  ex  e&  constitutione  intel- 
ligendum  est    Et,  si  ejusdem  pa- 
troni vel  patronsd,  vel  duorum  dua- 
.rumque  pluriumve,  liberi  sint,  qui 
proximior  est,  ad  liberti  vel  libertso 
vooetur  successionem ;  et  in  capita, 
non  in  stirpes,  dividatur  successio; 
roodem  modo  et  in  iis,  qui  ex  trans- 
verso    latere    veniunt,    s^rvando. 
Pen&enim  omsonantia  jura  inge- 
.luaitatis  et  libertinitatis  insuceessio- 
.  juhns .  fecimus. 


effects  to  their  patrons,  our  consti- 
tution ordains,  that  the  deficiency 
shall  be  supplied;  nor  shall  this 
third  part,  be  subject  to  trusts,  Gt 
legacies,  even  for  the  benefit  of  the 
children  of  the  deceased ;  for  the  co- 
heirs only  of  the  patron  shall  bear 
this  burden.  In  the  before-men- 
tioned constitution,  we  have  collect- 
ed many  more  cases,  necessary  in 
relation  to  the  right  of  patronage ; 
that  patrons  and  patronesses,  their 
children  and  collateral  relations,  as 
.  £sLr  as  the  fifth  degree,  might  be  cal- 
led to  the  succession  of  their  freed- 
men  and  freed-women ;  as  will  ap- 
pear more  fully  from  the  ordinance 
itself.  And,  if  there  be  many  chil- 
dren of  one,  two  or  more  patron  or 
patroness,  the  nearest  in  degree,  is 
called  to  the  succession  of  his  freed- 
man  or  freed-woman;  and,  when 
there  are  many  in  equal  degree,  the 
.  estate  must  be  divided  in  capita  and 
not  m  stirpes:  the  same  order  is  de-. 
creed  to  be  observed  among  the  col- 
laterals of  patrons  and  patronesses : 
for  we  have  rendered  the  laws  of 
succession  almost  the  same  both  as 
to  ingenui  and  tibertini. 


Ctuibus  libertinis  succeditur. 


§  IV.  Sed  hsBC  de  iis  Ubertinis 
bodie  dicenda  sunt,  qui  in  civitatem 
rRomanam  pervenerunt,  cum  nee 
jdnt  alii  Uberti,  simul  et  Dedititiis 
£t  T.4atinis  sublatis,  cum  Latinorum 
anccessiones  nulls  penitCis  erant; 
jquia,  hoit.ut  Uberi  vitam  suam  pe- 
ragebant,  .attam^  ipso  ultimo  spi- 
ritu  simul  animam  atque  libertatem 


§  4.  What  we  have  said  relates 
to  modem  fireed-men  who  are  all  ci- 
tizens of  Borne;  for  there  is  now,  no 
other,  the  DeditUU  and  Latini  be- 
ing abolished :  the  latter  of  whom 
never  enjoyed  any  right  of  succes- 
sion ;  for  although  they  led  the  liv«s 
of  freed-men,  yet,  with  their  .last 
breath,  they  lost  both  their  lives  and 
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amittebant :  et,  quasi  servorum,  ita 
bona  eorum  jure  quodammodo  pe- 
culii  ex  lege  Junia  Norbana  manu- 
missores  detinebant  Postea  verd 
senatus-consulto  Largiano  cautum 
fuerat,  ut  liberi  manumissoris,  non 
nominatim  exhseredati  facti,  extra- 
neis  hsredibus  eorum  in  bonis  La- 
tinorum  pr»ponerentur.  Quibus 
etiam  supervenitDiri  Trajani  edic- 
tum,  quod  eundem  hominem,  si  in- 
vito vel  ignorante  patrono,  ad  civi- 
tatem  Romanam  venire  ex  benefi- 
cio  principis  festinarat,  faciebat  qui- 
dem  vivum  civem,  Latinum  ver6 
morientem.  Sed  nostr&  constitu- 
tione,  propter  hujusmodi  conditio- 
num  vices  et  alias  difficultates,  cum 
ipsis  Latinis  etiam  legem  Juniam, 
et  senatus-con$ultum  Largianum, 
et  edictum  Divi  Trajani,  in  perpe- 
tuum  deleri  censuimus,  et  omnes 
liberi  civitate  Roman&  fruantur;  et 
mirabili  modo  quibusdam  adjectio- 
nibus  ipsas  vias,  quae  in  Latinita- 
tem  ducebant  ad  civitatem  Roma- 
nam capiendam  transposuimus. 


liberties :  for  their  possessions,  like 
the  goods  of  slaves,  were  detained 
by  their  manumittor,  who  possessed 
them,  as  a  pecuUum,  by  virtue  of 
the  law  Junia  Norbana.  It  was  af- 
terwards provided  by  the  senatus- 
cansuUum  Largianum^  that  the 
children  of  a  manumittor^  not  disin- 
herited by  name,  should  be  preferred 
'to  any  strangers,  whom  a  manumit- 
tor might  constitute  his  heirs :  then 
followed  the  edict  of  Trajan,  by 
which  if  a  slave  either  against  the 
will  or  without  the  knowledge  of 
his  patron  should  obtain  the  free- 
dom of  Rome  by  favour  of  the  em- 
peror, such  slave  should  continue 
free,  while  living,  but,  at  his  death, 
should  be  regarded  only  as  a  Latin. 
But  we,  being  averse  to  these  chan- 
ges of  condition,  and  dissatisfied 
with  the  difficulties  attending  them, 
have  thought  proper  by  our  consti- 
tution, for  ever  to  abolish,  together 
with  the  LatinSy  the  law  Junia,  the 
sencUtis-constiUum  Largianum,  and 
the  edict  of  Trajan ;  so  that  all 
freed-men  may  become  freed-men 
of  Rome,  And  we  have  happily 
contrived  by  some  additions,  that 
the  manner  of  conferring  the  firee- 
dom  of  Latins  should  now  become 
the  manner  of  confendng  the  fire^ 
dom  of  Rome, 
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TITULUS    NONTJS. 


DE  ASSIGNATIONE  LIBERTORUM, 


D.  xxxviii.  T.  4. 


An  assignari  possit,  et  quis  assignationis  efiectus. 


IN  summ&,  (quod  ad  bona  liber- 
torum  attinet,)  admonendi  sumus, 
censuisse  senatum,  ut  quamvis  ad 
oinnes  patroni  liberos,  qui  ejusdem 
gradus  sunt,  sequalit^r  bona  liber- 
toTum  pertineant :  tamen  licere  pa- 
renti,  uni  ex  liberie  assignare  liber- 
tum,  ut  post  mortem  ejus  solus  is 
patronus  habeatur,  cui  assignatus 
est :  et  ceeteri  liberi  qui  ipsi  quoque 
adeadem  bona,  null&  assignatione 
interveniente,  parit^r  admitterentur, 
nihil  juris  in  liis  bonis  habeant ; 
sed  ita  demiim  pristinum  jus  reci- 
piant,  si  is,  cui  assignatus  est,  de- 
cesserit,  nullis  liberis  relictis. 


Respecting  the  possession  of  freed- 
men,  we  must  remember  the  decree 
of  the  senate  ;  whereby,  although 
the  goods  of  freed-men  belongequal- 
ly  to  all  the  children  of  the  patron, 
who  are  in  the  same  degree,  yet  it  is 
lawful  for  a  parent  to  assign  a  freed-^ 
man  to  any  one  of  his  children,  so 
that,  after  the  death  of  the  parent, 
the  child,  to  whom  the  freed-man 
was  assigned,  is  solely  to  be  esteem- 
ed his  patron :  and  the  other  chil- 
dren, who  would  have  been  equally 
admitted  had  not  this  been  the  case 
are  wholly  excluded;  but,  if  the  as- 
signee should  die  without  issue,  the 
excluded  children  regain  their  for- 
mer right. 


De  sexu  assignati,  et  de  sexu  graduque  ejus,  cui  assignatur. 

$  I.  Nee  tantum  libertum,    sed  ^  1.  Freed-persons  of  either  sex 

etiam  libertam,  et  non  tanti^m  filio  are  assignable  ;    not  only  to  a  son 

nepotive,  sed  etiam  filin  neptive,  or  grand-son,  but  to  a  daughter  or 

assignare  permittitur.  grand-daughter. 

De  liberis  in  potestate  vel  enfiancipatis. 


$  n.  Datur  autem  hsec  assig- 
nandi  facultas  ei,  qui  duos  pluresve 
liberos  in  potestate  habebit,  ut  eis, 
quos  in  potestate  habet,  assignare 
libertum  Hbertamve  liceat.  Unde 
quserebatur,  si  eum,  cui  assignavit, 
postea  emancipaverit,  num  evane- 
scat  assignatio  ?    Sed  placuit  eva- 


§  2.  The  power  of  assigning 
freed-persons  is  given  to  him,  who 
hath  two  ormore  children  un-eman- 
cipated,  so  that  a  father  may  assign 
a  freed-man  or  freed- woman  to  chil- 
drenretainedunderhispower:  hence 
it  became  a  question,  if  a  father 
should  assign  a  freed-man  to  his  son 
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nescere:  quod  et  JulUno  et  aliis 
plerisque  visum  est 


and  afterwards  emancipate  that  son, 
whether  the  assignment  would  not 
be  null?  which  hath  been  deter- 
mined in  the  affirmative;  and  so 
thought  Julian  and  many  others. 


Qruibus  modis  aut  verbis  assignatio  fit :  et  de  senatus- 

consulto. 


^  III.  Nee  interest,  an  testamen- 
to  quis  assignet,  an  sin^  testamen- 
to ;  sed  etiam  quibuscunque  verbis 
patronis  hoc  permittltur  facere,  ex 
ipso  SC.  quod  Claudianis  tempori- 
bus  factum  est,  Sabellio  Rufo  et 
Asterio  Scapula  Consulibus. 


§  3.  It  is  the  same,  whether  the 
assignment  of  a  freed-man  be  made 
by  testament,  or  not ;  for  patrons 
may  assign  verbally ;  under  the  se- 
natus-consultum^  passed  in  the  reign 
of  Claudian  in  the  consulate  of  So- 
bellius  Rvfus  and  Asierius  Scapula. 


TITULTJS   DEOIMUS. 


DE  BONORUM  POSSESSIONIBUS. 


D.  XXX vii.    T.  1. 


Cur  introducfsB  bonorum  possessiones  ;  et  quis  sit  earum 

*    efiectus. 


JUS  bonorum  possessionis  in- 
troductum  est  k  praetore  emendandi 
veteris  juris  grati& :  nee  solum  in  in- 
testatoriun  haereditatibus  vetus  jus 
eo  modo  praetor  emendavit,  sicut 
supra  dictum  est ;  sed  in  eorum  quo- 
que,  qui  testamento  facto  decesse- 
rint.  Nam,  si  aUenus  posthumus 
haeres  fuerit  insti  tutus,  quamvis  h8&- 
reditatem  jure  civili  adire  non  po- 
poterat,  cmn  institutio  non  valebat, 
honorario  tamen  jure,  bonorum  pos- 
sessor efficiebatur;  videlicet  ciun 
iiprsBtore  adjuvabatur.    Sed  et  is 


The  right  of  succeeding  by  the 
possession  of  goods,  was  introduced 
by  the  pr»tor  in  amendment  of  the 
ancient  law ;  which  he  corrected  as 
it  regarded  not  only  the  inheritances 
of  intestates,  (as  before  observed,) 
but  of  those  also  who  die  testate ; 
for,  a  posthumous  stranger  being  in- 
stituted heir,  although  he  could  not 
enter  upon  the  inheritance  by  the 
civil  law,  inasmuch  as  his  institu- 
tion would  not  be  valid,  yet  by  the 
(pratorian  or)  honorary  law,  he 
might  be  made  the  possessor  of  the 
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^  iiOBtr&  GO&stitQtione  hodie  rect^ 
heeres  instituitur,  quasi  et  jure  ci- 
vili  mm  incognitus.  Aliquandd  ta- 
ttmiy  neque  emendandi  neque  im- 
pugnandi  veteris  juris,  sed  majis 
confirmandi  grati&,  prsBtor  police- 
tur  bonorum  possessionem!  namf 
illis  quoque,  qui,  rect^  testament0 
facto,  hseredes  instituti  sunt,  dat  se- 
cundum tabulas  bonorum  possessi- 
onem. Item  ab  intestato  suos  hse- 
redes,  et  agnatos,  ad  bonorum  pos- 
sessionem vocat:  sed  et  remote 
quoque  bonorum  possessione  ad 
eos  pertinet  hsereditas  jure  civili 
duos  autem  solus  praetor  vocat  ad 
hsBreditatem,  hsBredes  quidem  ispo 
jure  non  fiunt :  nam  praetor  hanre- 
dem  facere  non  potest :  per  legem 
enim  tanti!un,  vel  similem  juris  con- 
stitutionem,  hseredes  fiunt,  vel  per 
senatus-consulta  et  constitutiones 
principales:  sed,  cum  eis  praetor 
dat  bonorum  possessionem,  loco 
haeredum  constituuntur,  et  vocan- 
tur  bonorum  possessores.  Adhuc 
autem  et  alios  c<«iplure»  gzadus* 
praetor  fecit  in  bonorum  possessioni- 
bus  dandis,  dum  id  agebat,  ne  quis 
mik  successore  moreretur.  Nam, 
angustissimis  finibus  constitutum 
per  legem  duodecim  tabularum,  jus 
percipiendarum  haereditatum  prae- 
tor ez  bono  et  aequo  dilatavit 


goods  whenhehad  reed  ved  theassist-^ 
anceofthej^rec^.  Suchstrangermay 
at  this  time,  by  our  constitution,  be 
legally  instituted  heir  as  a  person 
not  unknown  to  the  civil  law.  But 
the  praetor  sometimes  bestows  the 
possession  of  goods;  intending  nei- 
ther to  amend  nor  impugn  the  old 
law,  but  to  confirm  it :  for  he  gives 
possession  secundam-  tabulas  to 
those,  who  are  appointed  heirs  by 
regular  testament  He  also  calla- 
proper  heirs  andagnaies  io  the po8« 
session  of  the  goods  of  intestates ; . 
and  yet  the  inheritance  would  be 
their  own  by  the  cwillaw^  although 
the  praetor  did  not  interpose  his  au- 
thority. But  those,  whom  the  prae- 
tor calls  to  an  inheritance  merely 
by  virtue  of  his  office,  do  not  be- 
come legal  heirs  ,*  inasmuch  as  the 
praetor  cannot  make  an  heir ;  for 
heirs  are  made  only  by  Jaw,  or  by 
what  has  the  effect  of  a  law,  as  a 
decree  of  the  senate,  or  an  imperial 
constitution.  But,  when  the  praetor 
gives  any  persons  the  possession  of 
goods,  they  stand  in  the  place  of 
heirs,  and  are  called  the  possessors 
of  the  goods.  He  hath  also  devised 
many  other  orders  of  persons,  to 
whom  the  possession  of  goods  can  be 
granted,  so  that  no  man  may  die 
without  a  successor :  and,  by  the 
rules  of  justice  and  equity,  he  hath 
enlarged  the  right  of  taking  inheri- 
tances, which  was  bounded  within 
very  narrow  liKiits  by  the  law  of 
the  twelve  tables. 
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De  speciebus  ordinariis.     Jus  vetus. 
$  I.  Sunt  aut^m  bononim  posses-        §  1.  The  possessions  of  goods  or 


siones  ex  testamento  quidem  hn; 
prima,  quae  prsBteritis  liberis  datuT 
Yocaturque  contra  tabulas :  secun- 
da,  qusun  omnibus  jure  scriptis  hso- 
ledibus  praetor  pollicetur;  idedque 
Yocatur  secundum  tabulas.  Et,  ciun 
de  testatis  prius  locutus  est,  ad  in* 
testatos  transitimi  fecit:  et  primo 
loco  suis  hseredibus,  et  iis,  qui  ex 
edicto  prstoris  inter  suos  hseredes 
connumerantur,  dat  bonorum  pos- 
sessionem, quffi  yocatur  unde  liberi. 
Secundo,  legitimis  heeredibus.  Ter- 
tio,  decem  personis,  quas  extraneo 
manumissori  pr»ferebat.  Sunt  au- 
tem  decem  persons  h» ;  pater,  ma- 
ter, avus,  avia,  tarn  patemi  quam 
matemi;  it^m  filius,  filia;  nepos, 
neptis,  tarn  ex  filio,  quam  ex  filia ; 
firater  sororve,  consanguinei  vel  u- 
terini.  Quarto,  cognatis  proximis. 
Quinto  tanquam  exfamiUa.  Sexto, 
patrono  patronseque,  liberisque  eo- 
rum  et  parentibus.  Septimo,  viro 
etuxori.  Octavo,  cognatis  manu- 
missoris. 


praetorian  testamentary  successions, 
are  these.  First,  that  which  is  given 
to  children,  not  menti<Mied  in  the 
testament ;  this  is  called  possession 
contrary  to  the  testament.  The  se- 
cond, that  which  the  praetor  pro- 
mises to  all  written  heirs,  and  is 
therefore  called  possession  accord- 
ing  to  the  testament.  These  being 
fixed  he  goes  to  intestacies;  and 
first  he  gives  the  possession  called 
unde  liberie  to  the  proper  heirs,  or  to 
those,  who  by  the  prcetorian  edict 
are  numbered  among  the  proper 
heirs:  secondly,  to  the  Intimate 
(legal)  heirs :  thirdly,  to  ten  persons, 
in  preference  to  a  stranger,  who  was 
the  manumittor,  viz.  to  a  father,  a 
mother,  or  a  grand-father  or  grand- 
mother, paternal  or  maternal;  to  a 
son,  a  daughter,  or  to  a  grand-son  or 
grand-daughter,  as  well  by  a  daugh- 
ter as  by  a  son;  to  a  brother  or  sis- 
ter, either  consanguine  or  uterine : 
fourthly,  to  the  nearest :  cognates : 
fifthly,  to  those  who  are,  as  it  were^ 
of  the  family :  sixthly,  to  the  patron 
or  patroness,  and  to  their  children, 
and  their  parents :  seventhly,  to  an 
husband  and  wife :  eighthly,  to  the 
cognates  of  a  manumiUor  or  pa^ 
tron. 


Jus  novum. 


^  II.  Sed  eas  quidem  praetoria 
introduxit  jurisdictio:  Jt  nobis  ta- 
mfen  nihil  incuriosum  prastermiss- 
um  est;  sed,  nostris  constitutioni- 
bus  omnia  corrigentes,  oofUra  tabu- 
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^  2.  The  praetor's  authority  hath 
introduced  diese  successions ;  as  to 
ourselves,  having  passed  over  no- 
thing negligently,  we  have  admitted 
by  our  constitutions  the  possession 
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hs  quidem  ei  secundum  tabulas  bo- 
nonim  possession^  i&AmisMliitis-, 
atp#te  neeessarias  cimstitutas :  nee 
nea  ab  intestatO|  unde  liberie  ei  unr 
de  tegUimi^  bonorum  possessiones. 
QusB  autem  in  preetoris  edicto  quin- 
to  loGo  posita  fuerat)  id  est,  upuk 
decern  per9WM^  earn  pio  proposito 
et  compendiosD  sermone  superva- 
cuam  ostendimus.  Cum  enim  pra^ 
fetta  bonomm  possessio  decern  per- 
flonas  priBponebat  extraneo  manu- 
missori  nostra  eonstitutio,  quam  de 
emaacipatione  liberorum  fecimus, 
eauiibus  parentibus  eisdemque  ma- 
iiumissoribus,  contracta  fiducia,  ma- 
Bumissionem  fia^ere  dedit ;  ut  ipsa 
sianumissio  eorum  hoc  in  se  habeat 
privUegium^  et  supervacua  fiat  su- 
pradicta  bonorum  possessio.  Sub- 
lat&  igitur  preedictfi  quints  bonorum 
possessione  in  gradum  ejus  sextam 
entea  bonorum  possessionem  in- 
duximus^  et  quintam  fecimus,  quam 
prstor  proximis  cognatis  poUicetur. 
Gumque  antea  fuerat  septimo  loco 
boncNTum  possessio,  ianfuan^  ex  fa- 
mifio)  et  octavo,  unde  paironi 
pairofUJefue^  liberi  ^  parefiies  'a^- 
rttrn^  utramque  per  constitutionem 
Qostram,  quam  de  jure  patronatus 
fecimui^pemtiliseyaeuayimus.  Cum 
elum,  ad  isimilitudmem  successionis 
ifigenuorim^  Ubertinotum  succes- 
siones  posuerimus,  quas  usque  ad 
quintum  gradum  tantummodd  co- 
aictavimus,  ut  sit  aliqua  inter  in- 
genuos  et  libertinos  differentia, 
Sufficit  ds  tam  cant-a  tabtdas  bono- 
tiim  possessio,  quam  unde  hgUimi^ 
^  u)tde  cdgnati,  ei  quibus  possunt 


of  goods  centra  tabulas  and  secun- 
liiAn  ittiiklai,  hi  idt^fc^ssary;  and  also 
the  possessions  ab  intesMa^  called 
unde  tiberi  and  unde  legUi/mi ;  but 
we  hams  briefly  she wn^  that  the  pos- 
session, called  unde  decern  personee^ 
which  was  ranked  by  the  praetor's 
edict  in  the  fifth  order,  was  unne- 
cessary :  for,  whereas  that  posses- 
sion preferred  ten  kinds  of  persons 
to  a  stranger,  being  the  manumittor, 
our  constitution  on  that  subject,hath 
permitted  all  parents  to  manumit 
their  children,  under  the  presump- 
tion of  a  ^/icieiciary  contract;  so  that 
the  possessicMi  unde  decern  personee 
is  now  useless.  The  afore-mention- 
ed fifth  possession  being  thus  abro- 
gated, we  have  now  made  that  the 
fifth,  which  was  formerly  the  sixth, 
by  which  the  prsetor  gives  the  suc- 
cession to  the  nearest  cognates. 
And,  whereas  formerly  the  posses- 
sion tanquam  exfamUia,,  was  in  the 
seventh  place^  and  the  possession 
unde  paironi  paironcBque^  liberi  et 
parerUes  eorum^  was  in  the  eighth, 
we  have  now  annulled  them  both 
by  our  ordinance  concerning  the 
right  of  patronage.  And  having 
brought  the  successions  of  the  liber^ 
tint  to  a  similitude  with  those  of  the 
ingenui,  (except,  that  we  have  li- 
mited the  former  to  the  fifth  degree, 
so  that  there  may  still  remain  some 
difference  between  them)  we  think, 
that  the  possessions  contra  tabuias^ 
unde  legitime  and  unde  cognati 
may  sbfflce,  by  which  all  persons 
may  vindicate  thdt  rigfafi;  fte  ' 
hicetii^  &nd  in^xttteHblfe  ^tto^  df 
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sua  jura  ▼indieaie,  omni  acrupulo- 
sitate  e%  ine^tricabiU  enoie  istarum 
duarum  bonoram  poosessionum  re- 
soluta  Aliam  yero  bonorum  pos- 
sessionem, qu88  tmde  vir  ei  uxor 
appellatur,  et  qodo  loco  uiter  vete- 
res  bonorum  possessiones  posita 
fueiat,  et  in  suo  vigore  servavimus, 
et  altiore  loco,  id  est,  sexto,  earn 
pc^uimus:  deoima  quoque  yeteri 
bonorum  possessione,  quae  eiat  un- 
de  eagnaii  nHmumissariSy  propter 
causas  eoumeratas  meritd  sublata, 
ul  sex  taatummod6  bonorum  pos- 
seariones  ordinari»  permaneant, 
suo  yigoifii  poUentes. 


those  two  ^da  of  paw^Qns^  <^M* 
quam  ex/amUiq  and  t^twie  pairm\ 
being  reiaoyed-  The  other  posae«r 
sion  of  goods,  called  tiy  ei  fM»r, 
which  he{d  the  ninth  place  aoKMCig 
the  anciept  possessions,  we  hftve 
preseryed  in  fuU  force  and  bafft 
placed  in  an  higher,  to  wit,  tha 
sixth  degree.  The  tenth  of  the  ao* 
cient  possessions,  called  ut^k  ctigr 
nati  manumiawri^y  being  deset  y^ 
ly  abolished  for  camm  ahready  enr 
umerated;  there  now  roKtain  m 
force  only  six  aidi|uirir  posseMMM 
of  goods. 


Species  ej^traordinaria. 

$  III.  Septima  eas  secuta,  quam        §  3.  To  these  a  seventh  posses- 


optim&  ralioBe  prstrnwa  infaroduxe^ 

rwt:  poyvssim^  enim  promittitur 
edicto  iis  etiangi  boEiprum  possessio, 
quibus,  ut  detur,  lege  yel  senatus- 
QOnsuIta  yel  ccmstitutione  compre- 
Iiensum  est;  quangi  neque  bonp- 
rvmx  posi;^siQ|iib^s,  qu83  ab  intesta* 
tp  yeni  w^,  n^ue.  w%  quae  ex  testa- 
inefitq  swrt,  p^tor  stabili  jure  con- 
QUmeravexit ;  s^  quasi  ultimum 
Qt  extr9prdii|^nipi  auxilium  (prout 
res  exigit)  ^jCQpnvnodayit,  scilicet 
lis,  qui  ex  legil^im,  senatus-consul-^ 
tj^  cqnstilmtippibu^yp  pnncipum, 
ex  npyo  jure,  yel  e^  testamento, 
yel  ab  intestate  yeniunt 


sion  hatfa  bean  added,  i^hieh  the 
prators  haye  yery  properly  i9t;;o- 
duced :  for,  by  a  late  edict,  this  fo^r 
session  is  promised  to  all  those,  tff^ 
yrhom  it  ifl  appointed  by  ^y  l|^v, 
senatus-QpQSultum,  or  constitution : 
and  the  prsetor  hath  Qot  positiy^y 
aumber^  this  piosses^oa  q£  gpoda 
either  with  the  pp8sessip|i3  g{  i^ 
goods  of  int;^tate  o^  tiesUjite  perawfi 
but  hath  giyeQ  it,  siccording  ^  ^ 
ei^gence  of  the  casOji  af  tbe}f^  ar^ 
extraordm^ury  refsource  of  ij^osiB,  ^l^^ 
are  called  to  th^  succfsw^im  of  ^ 
tates  or  intestates,  by  any  p^flVrl^ 
lar  law,  decree  of  the  senate,  or  new 
eonstitution. 


De  successorio  edicto. 

4  IV.  CPW  jig^  pbweq  specie*        $  4.  The  prsBtor,  haying  introdn- 
successionepi  pja^f^  inti:Qduxi,$^t^    ced  in  their  prder  many  kinds  of 
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successions,  and  as  persons  o!  dif- 
ferent degrees  are  often  found  in 
one  species  of  succession,  he  thought 
fit  to  limit  a  certain  time  for  de- 
manding the  possession  of  goods, 
that  the  actions  of  creditors  may 
not  be  delayed  for  want  of  a  proper 
person  against  whom  to  bring  them, 
and  that  the  creditors  may  not  pos- 
sess themselres  of  the  efiects  of  the 
deceased  too  easily,  and  consult 
solely  their  own  advantage :  there- 
fore to  parents  and  children,  whe- 
ther natural  or  adopted,  he  hath  al- 
lowed one  year,  within  which,  they 
may  either  accept  or  refuse  the  pos- 
session. To  all  other  persons,  ag- 
nates  or  cognates,  he  allows  only  an 
hundred  days. 

De  jare  accrescendi  et  iteram  de  successorio  edicto. 


easque  per  ordinem  dispossuisset, 
et  in  unaqu&que  specie  successionis 
ssep^  plures  extent  dispari  gradu 
personse,  ne  actiones  creditorum 
differentur,  sed  haberent,  quos  con- 
venirent,  et  ne  facile  in  possessio- 
nem bonorum  defuncti  mitterentur, 
et  eo  modo  sibi  consulerent,  ide6 
petend»  bonorum  possessioni  cer- 
ium tempus  prs&finivit.  Liberis 
itaque  et  parentibus,  tam  naturali- 
bus  quam  adoptivis,  in  petendS.  bo- 
norum possessione  amni  spatium, 
ceteris  autem  (agnatis  vel  cog- 
natis)  centum  dierum,  dedit. 


$  y.  Et  si  intra  hoc  tempus  ali- 
quis  bonorum  possessionem  non  pe- 
tierit,  ejusdem  gradus  personis  ac- 
crescit;  vel,  si  nuUus  sit,  di^inceps 
casteris  bonorum  possessionem  pe^ 
nadh  ex  successorio  edicto  poUice- 
tur,  ac  si  is.  qui  prsecedebat,  ex  eo 
numero  non  esset  Si  quis  itaque 
delatam  sibi  bonorum  possessionem 
repudiaverit,  non,  quousque  tem- 
pus bonorum  possessioni  prsefini- 
tum  excesserit,  expectatur;  sed 
statim  cnteri  ex  eodem  edicto  ad- 
mittuntur. 


^  6.  And,  if  a  person  intitled,  do 
not  claim  possession  within  the  time 
limited,  his  right  of  possession  ac- 
crues first  to  those  in  the  same  de- 
gree with  himself;  and,  in  default 
of  those,  the  prsetor  by  stuxessory 
edict  gives  the  possession  to  the  next 
degree,  as  if  he,  who  preceded,  had 
no  right.  If  a  man  refuse  the  pos- 
session of  goods,  when  it  is  open 
to  him,  there  is  no  necessity  to  wait, 
until  the  time  limited  is  expired,  but 
the  next  in  succession,  may  be  in- 
stantly admitted  under  that  edict. 


Explicatio.dicti  temporis. 

$  VI.  In  petendft  autem  bono-  ^  6.  In  applications  for  thfe  pos- 
session of  goods,  we  count  all  the 
days,  which  are  utiles;  i.  e.  those 
days,  on  which  the  party,  having 
knowledge  that  the  inheritance  is  o- 
pen  to  him,might  apply  to  the  judge. 


rum  possessione  dies  utiles  sioguli 
eonsiderantur. 
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Quomodo 

§  VII.  Sed  beni  anteriores  prin- 
cipes  et  huic  causae  providerunt,  ne 
quis  pro  petenda  bononim  posses- 
sione  curet;  sed,  quocunque  modo 
admittentis  earn,  indicium  ostende- 
rit,  intra  statuta  tamen  tempora, 
plenum  habeat  earum  beneficium. 


peti  debet. 

^  7.  Former  emperors,  have  wise- 
ly provided,  that  no  person  need  de- 
mand the  possession  of  goods  in  so- 
lemn form :  for,  if  a  man  has  in  any 
manner  signified  his  consent  to  ac- 
cept the  prcBtorian  succession  with- 
in the  prescribed  time,  he  shall  en- 
joy the  benefit  of  it 


TITULUS    UNDEOIMUS. 


DE  ACaUISITIONE  PER  ARROGATIONEM. 


Continuatio. 

EST  et  alterius  generis  per  uni- 
versitatem  successio;  qu»  neque 
lege  duodecim  tabularum,  neque 
prsetoris  edicto,  sed  eo  jure,  quod 
consensu  receptum  est,  introducta 


There  is  also  an  universal  suc- 
cession of  another  kind,  introduced 
neither  by  the  laws  of  the  twelve 
tables,  nor  by  the  edict  of  the  pr»- 
tor,  but  by  the  law  founded  on  ge- 


est. 


neral  consent  and  usage. 

Quee  hoc  modo  acquiruntur.    Jus  vetus. 


$  I.  Ecce  enim,  cum  pater-fami- 
lias  sese  in  arrogationem  dat,  om- 
nes  res  ejus  corporales  et  incorpo- 
rales,  quaeque  ei  debits  sunt,  arro- 
gatori  antea  quidem  pleno  jure  ac- 
quirebantur,  exceptis  iis,  quss  per 
capitis  diminutionem  pereunt ; 
quales  sunt  operarum  obligationes 
et  jus  agnationis:  usus  etenim  et 
ususfructus.  Uc^t  his  antea  connu- 
merabantur ;  attam^n  capitis  dimi- 


^  1.  For  example,  if  the  father  of 
a  family  gave  himself  in  arrogation, 
his  property  corporeal  or  incorpo- 
real, and  the  debts  due  to  him,  were 
formerly  acquired  in  full  right  by 
the  arrogator;  those  things  only 
excepted,  which  perished  by  dimir 
niUion  or  change  of  state ;  as  the 
duties  of  freed-men  to  their  patrons 
and  the  rights  of  agnation.  But 
although  use  and  usufruct,  were 
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nutione  ininim&  eos  toUi  prohibuit 
nostra  constitutio. 


heretofore  numbered  among  those 
fights  which  perished  by  diminu- 
tion, yet  our  constitution  hath  pro- 
hibited them  from  being  taken  a- 
way  by  the  less  ^minutimi. 


Jus  novum. 


^  n.  ^unc  autem  nos  eandeip 
acquisitionem,  qua  per  a^rogatior 
nem  fiebat,  coarctavimus  ad  simili- 
tudinem  naturalium  parentum.  Ni- 
hil enim  aliud,  nisi  tantummodd 
ususfructus,  tarn  naturalibus  paren- 
tibus  quam  adoptivis,  per  filios-fa- 
miUas  acquiritur  in  iis  rebus,  quae 
extrinsecus  filiisobveniunt,  dominio 
eis  integro  servato.  Mortuo  autem 
filio  arrogato  in  adoptive  familii, 
etiam  dominium  rerum  ejus  ad  ar- 
rogatorem  pertransit ;  nisi  supersint 
alia  persona,  qua  ex  consdtutione 
nostr&  patrem  in  iis,  qua  acquiri 
ncm  possunt,  antecedant 


^  2.  But  we  have  now  limited  the 
acquisitions  from  arrogation,  by 
those  of  natural  parentage :  for  no- 
thing is  now  acquired  either  by 
naturaPor  adoptive  parents,  but  the 
bare  usufruct  of  those  things,  which 
their  children  possess  extrinsically 
in  their  own  right :  the  property  still 
iremaining  intire  (in  the  adopted  or 
natural  child.)  But,  if  an  arrogated 
son  die  under  power  of  his  arroga- 
tor,  then  even  the  pnjfperty  of  the 
effects  of  such  son  will  pass  to  the 
arrogcUor  in  default  of  those  per- 
sons, whom  we  have  by  our  con- 
stitution preferred  to  the  fiither  in 
the  succession  of  those  diings,  whieh 
could  not  be  acquired  for  him. 


Effectas  hujas 

$  III.  Sed  ex  diverso,  pfo  eo 
quod  is  d^buit,  qui  se  in  adoptio- 
nem  dedit,  ipso  quidem  jure  arro- 
gator  non  tenetur,  sed  nomine  filii 
convenitur ;  et,  si  noluerit  eum  de- 
fendere,  permittitur  creditoribus, 
per  competentei^  nostros  magistra- 
tiis,  bona,  qus^  eji^  ciun  usufhictu 
futura  fuis^ept,  si  se  alieno  juri  non 
subjecissety  po^sidere^  ^t  legitimo 
ipo4o  ea  dispgaere. 


acquisitionis. 

^  9.  On  the  other  hand  an  arro- 
gator  ^  not  directly  bound  to  satis- 
fy the  debts  of  his  adopted  son ;  but 
he  may  be  sued  in  his  son's  name; 
and,  if  he  refuse  to  defend  his  son, 
then  the  creditors,  by  order  ci  the 
proper  magistrates,  may  sei^e  V(fm 
and  legally  sell  all  those  goods,  e| 
which  the  usufruct,  as  well  as  the 
property,  would  have  been  in  thft 
debtor,  if  he  had  not  ms^e  himself 
subject  to  the  power  ef  aa/ptb^r* 


LA.  m.  ifT.  3m. 
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I»ll  fiO,  QUI  UBERTATM  OAU«A  BONA  ADDI« 

GUNTUIt 


Cbntinttiithl. 


Accessit  n5yus  casus  successionis 
ex  (k>nstitutione  Divi  Marci.  Nam, 
si  ii,  qui  libertatem  aceeperunt  k 
domino  in  testamento,  ex  quo  non 
aditur  hsereditas,  velint  bona  sibi 
addici  libertatilm  conservandarum 
causSl,  audiuntur. 


.  Ilescriptttm 

^  I.  £t  itit  Diti  Maici  r68cri]plb 
9A  Pdmpilium  B;aftim  contmetut: 
t^bft  i«icd]^ti  ita  se  hkbtatv    Si 

tsnie,  in  wt  oausa  btma  efm^  ease  'e^- 
pemnij  ut  vtstvtHre  debednt^  is,  cujus 
deea  re  notio  est,  aditus  rationem 
desiderii  iui  kab^ii,  tU  liberiatum, 
tarn  earum,  quuB  diredo,  quatn  ear- 
hfh  qtue  pet  ^peciem  Jhkicommissi 
'rdiciiB  stmt,  tueniarum  gratia  adr  ' 
dkaniur  Obi,  si  idonee  tredStcHbus 
doLV^tis  tfe  soKdoj  ifuod  tuigtte  cfeo^ 
iur,  stdvehdo,  Et  ii  quidem,  qu^^ 
dt^eciu  Kbertas  dcttci  est,  perhtde  ff* 
beri  erunt,  ac  si  hcaredUas  adita  es- 
set :  U  autem,  quos  hcares  manumit" 
tare  rogatus  est,  a  te  libertatem  con- 
sequeniur;  ita  autem  ui  si  non  alia 
condiiume   veUs   Hbi  bona  addici, 


A  new  species  of  Accession  hath 
taken  its  rise  ifrom  the  constitution 
oi  Marcus  Aurditis,  For,  if  thos& 
slaves,  to  whom  freedom  hath  been 
bequeathed,  are  desirous,  for  the 
sake  of  obtaining  it,  that  the  inheri- 
tance, which  hath  not  been  accept- 
ed by  the  written  heir,  should  be 
adjudged  for  their  benefit,  they  shall 
obtain  their  request 

D.  Marci. 

,  ^  1.  And  to  the  same  eflfect  is  the 
rescript  of  the  emperor  Marcus  to 
Pompilius  Rufus;  the  words  of 
which  are  ^^Iftheestate  of  Yirginius 
"  Yalens,  who  by  testament  hath  be- 
"  qtieaihed  to  certain  persons  their 
^^ freedom,  must  necessarily  be  sold, 
''  and  there  is  no  successor  ab  intes- 
"  tato,  then  the  magistrate  who  has 
^^the  cognizance  of  these  affairs^ 
^^  shall  upon  application  hear  the 
^^merits  of  j^oW  tau^,  tkat,  for 
"  the  mke  of  pritsi^ing  the  Kbiffy 
^^bf  those,  to  ithofh,  it  ttaS  givish «- 
^Uher  directly  or  in  W^t,  the  *»- 
^tate  of  the  deceased  ^rhay  Ae  M^ 
^^  judged  to  you.  Oh  condition,  thtU 
^^you  give  good  security  to  satisfy 
^Uhe  creditors.  And  aU  those,  to 
^^whom  freedom  was  directly  gi" 
^^ven,  shall  then  become  free,  as  if 
*^the  inheritance  had  been  entered 
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quam  tti  ti  etiamj  qui  direcio  liber- 
totem  acceperuntj  tui  Uberti  fiani : 
nam  kuic  etiam  vobmtaii  tutB,  si  u, 
quorum  de  statu  agitur,  sonsentiarUy 
auctaritaiem  nostram  cuioommodor 
mus.  Et,  ne  hujus  rescriptumis 
nostrcb  emobimentum  aHa  rcUume 
irritum^fiat,  sijiscus  bona  agnoscere 
volueritf  et  it,  qui  bonis  nostris  at- 
tendunty  sciant,  commodo  pecuniario 
prctferendam  esse  libertatis  causoifn, 
et  ita  bona  cogenda,  ut  Kbertas  eis 
salva  sit  J  qui  earn  adipisci  potue- 
runtj  ac  si  luereditas  ex  testamenio 
adUa  ess^. 


^^upon  by  the  written  heir;  but 
^^  those  whom  the  heir  was  order^ 
<'  ed  to  manumit,  shall  obtain  their 
^^ freedom  from  you  only.  Andy 
'^  if  yoM  ore  not  willing,  that  the 
^^  goods  of  the  deceased  should  be 
'^  adjudged  to  you  on  any  other  conn 
^^diiion,  than  that  even  they,  who 
^^  received  their  liberty  directly  by 
"  testament,  shall  also  become  your 
^^freed-men,  we  then  order,  that 
^^your  will  shall  be  complied  wUh^ 
^^  if  the  persons  agree  to  it,  who  are 
^^to  receive  their  freedom.  And, 
^^lest  the  use  and  emolument  of  this 
^^our  rescript  should  be  frustrated 
"by  any  other  means,  be  it  known 
"to  the  officers  of  our  revenue, 
"that,  whenever  our  exchequer 
"  lays  daim  to  the  estate  of  a  de- 
"  ceased  person,  the  cause  of  Uber- 
"ty  is  to  be  preferred  to  any  pe- 
"cuniary  advantage;  and  the  es- 
"  tate  shall  be  so  seized,  as  to  pre- 
"serve  the  freedom  of  those,  who 
"  could  otherwise  have  obtained  U: 
"  and  this  in  as  full  a  manner,  as  if 
"the  inheritance  had  been  entered 
"  upon  by  the  testamentary  heir.^' 


Utilitas 

^  n.  Hoc  rescripto  subventum 
€8t  et  libertatibiis  et  defunctis,  ne 
bona  eorum  k  creditoribus  posside- 
antur  et  vsneant  Cert^,  si  fuerint 
hac  de  caus&  bona  addicta,  cessat 
bonorum  venditio;  existit  enim  de- 


rescript  i. 

^  2.  This  rescript  is  calculated  in 
favour  of  liberty,  and  also  for  the 
benefit  of  deceased  persons,  lest  their 
effects  should  be  seized  and  sold  by 
their  creditors:  for  it  is  certain, 
that,  when  goods  are  adjudged  to  a 
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partioukur  9««t  for  ^  pMoeirtiUMi 
of  liberty,  »  a«L)e  by  oiedi^rs  €MI 
never  take  effect :  for  he  to  whom 
the  goods  are  adjudged,  is  the  pro- 
tector of  the  deceased,  and  must 
be  a  person,  who  can  give  security 

tQi  tb^  QIQ^UlO^ 


ITbi  locum  babeat. 


i  10.  la  pomn  boo  ies0rq>t«m 
totrn  looum  habel>  quoties  tostar 
mmto  lihertatot  date  sunt  Quid 
efgd,  si  quis  intostatus  deooiens 
c^dicilUs  Ubertales  dederit,  ndqua 
lidita  sit  ab  inteslato  hflereditasl 
Favor  eonstitulicttiis  dabebkkftum 
babwpe:  eert(b,  si  tsstatus  desesssr 
sit  et  cedieiUis  dederit  Hbertatan, 
cwipoten  earn,  flusmini  dubium  est 


§  TV.  Tunc  enim  constitiitioni 
locum  esse  verbis  pstepdwl^  ^^W 
nemo  successor  ab  intestato  exis- 
ts:  ergd,  quamdiu  iqceftum  erit, 
utnim  ezistat,  an  non,  cessabil 
cMstitutia  St  ipsiA  eertum  essa 
<mfimt  nemini^n  existere;  tune 
«rit  ooBStitutioni  k«us. 


$  y.  Si  is,  qui  in  integrum 
titui  potest,  abstinuerit  hssreditate, 
an,  quamvis  potest  in  integrum 
restitui,  potest  admitti  constitutio, 
et  bonorum  addictio  fieri  ?  Quid  er- 
gd, si  post  addictionem,  Ubertatum, 
conservandarum  caus&  factam,  in 
integrum  sit   restitutus?     Utique 

31 


^  a    Tim  9mif^  (ako^pli^ 

wb^evfr  fr^fUfl  i«  §cittSiiffe4  hf 
test^p^e^t  61^1  whM  if  ft  ««ale» 
d^  lates^t^  h%mg  beqvmAti 
freedom  to  t^s  slav^^  by  eodipil,  nA 
his  iak^^K^JM^  be  not  mt^?^  upon  1 
W^  aasw^,  ^ftt  tbf  bwefti  of  Hm 
r€»mf4  shftU  «teK^  tt  tbii  Msa) 
mo^  et^rtaiQly,  if  %  9^^^  im  tMs 
tate,  and  by  codicil  bequeath  fi»e- 
dom,  the  rescript  shall  be  in  force. 

§  4.  The  words  of  the  rescripi 
abeW)  tb^t  jt  13  in  f<prce,  when  there 
is  no  successor  ab  intesiaio.  There- 
fore while  it  vernal  doiibtlhl, 
wbeth^  tbev^  haor  ba  oat  ^  swcMs 
ior,  the  coostitiition  shall  |iat  falit 
plaDe;  but  whea  it  is  cattaia  that 
ao  one  will  antmr  «q^  tha  mfMit 
sian,  it  ^all  ttisa  baw  ittafiiil^ 

il  S.    fiut,  if  aaa  ufko  hat  a 

right  to  be  restoi^  in  iMMumpa 
(as  a  minor)  should  delay  to  take 
upon  him  the  inheritance,  shall  the 
constitution  then  take  place,  and 
an  adjudication  of  the  goods  pass 
(to  a  stranger  ot  one  of  the  slaves  7) 
And  again,  after  an  adjudication 
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non  erit  dicendum,  lerocari  liber- 
tates ;  quia  semel  competierunt 


has  been  made  for  the  sake  of  lib- 
erty, shall  the  heir  be  restored  in 
integrum  7  We  answer,  that  free- 
dom once  obtained,  shall  not  after- 
wards be  revoked. 


i  libertates  datse  non  sunt* 


§  VI.  HsBC  constitutio  liberta- 
um  tuendarum  caus&  introducta 
est;  ergd,  si  libertates  nullse  sint 
dat»,  cessat  constitutio.  Cluid  erg6, 
si  vivus  dederit  Ubertates  vel  mor- 
tis caus&,  et,  ne  de  hoc  quaeratur, 
utrum  in  fraudem  creditorum,  an 
non,  factum  sit,  idcircd  velint  sibi 
bona  addici,  an  audiendi  sunt? 
Et  magis  est,  ut  audiri  debeant, 
etsi  deficiant  verba  constitutioma 


^  6.  This  constitution  was  made 
for  the  protection  of  liberty :  and 
therefore,  when  freedom  is  not  giv- 
en, the  constitution  has  no  effect 
Suppose  then,  a  master  hath  given 
freedom  to  his  slaves  either  inter 
vivosy  or  mortis  causd  and  to  pre- 
vent the  creditors  from  complaining 
of  fraud,  they  should  petition,  that 
the  estate  of  the  deceased  may  be 
adjudged  to  them;  are  they  to  be 
heard?  We  think  they  ought, 
although  the  letter  of  the  constitu- 
tion is  deficient 


De  speciebus  addilis  a  Jastiniano. 


$  Vn.  Sed  cum  multas  divi- 
siones  ejusmodi  constitutioni  dees- 
se  perspeximus,  lata  est  k  nobis 
plenissima  constitutio,  in  qu&  mul- 
tgd  species  collatse  sunt,  quibus  jus 
hujusmodi  successionis  plenissi- 
mum  est  effectum ;  quas  ex  ipsius 
lectione  constitutionis  potest  quis 
cognosoere. 


§  7.  But  perceiving  that  the  re- 
script was  deficient  in  many  re- 
spects, we  enacted  a  very  full  con- 
stitution, containing  many  cases, 
which  amply  explain  the  rights  of 
succession ;  which  any  person  who 
reads  that  constitution,  may  under- 
stand. 
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TITULUS    DECIMUS-TERTIUS. 


DE  SUCESSIONIBUS  SUBLATIS,  QUJE  FIEBANT 

PER  BONORUM  VENDITIONES,  ET  EX  SENA- 

TUS-CONSULTO  CLAUDIANO. 


a  vii.    T.  24. 


ERANT  ante  pnedictam  succes- 
sionem  olim  et  alisd  per  universita- 
tem  successiones ;  qualis  fuerat  bo- 
norum  emptio,  quae  de  bonis  debi- 
toris  vendendis  per  multas  ambages 
fuerat  introducta;  et  tunc  locum 
l&bebat,  quando  judicia  ordinaria 
in  usu  fuerant;  sed,  cum  extraordi- 
nariis  judiciis  posteritas  usa  est,  ided 
cum  ipsis  ordinariis  judiciis  etiam 
bonorum  venditiones  expiraverunt : 
et  tantummodd  creditoribus  datur 
officio  judicis  bona  possidere,  et, 
profit  utile  eis  visum  est,  ea  dispo- 
nere :  quod  ex  latioribus  digestorum 
libris  perfectius  apparebit.  Erat  et 
ex  senatus-consulto  Claudiano  mi- 
serabilis  per  universitatem  acqui- 
sitio,  cmn  libera  mulier,  servili  a- 
more  bacchata,  ipsam  libertatem 
per  senatus-consultum  amittebat,  et 
cum,  libertate  substantiam.  Q,uod 
indigniim  nostris  temporibus  esse 
existimantes,  et  k  nostr&  civitate  de- 
leri,  et  non  inseri  nostris  digestis 
concessimus. 


There  were  many  other  kinds  of 
universal  succession  before  that, 
which  we  treated  of  in  the  forego- 
ing title;  as  the  bonorum  emptio ; 
which  was  introduced  with  many 
intricacies  for  the  sale  of  debtor's 
estates,  and  continued  as  long  as  the 
ordinary  judgments  were  in  prac- 
tice; but,  when  the  extraordinary 
judgments  were  used,  the  emptio  bo- 
norum  and  the  ordinary  judgments 
ceased  together.  Creditors  can  now 
possess  themselves  of  the  goods  of 
their  debtors  and  dispose  of  them 
as  they  think  proper,  by  the  decree 
of  a  judge.  These  points  are  treat- 
ed of  more  at  large  in  the  books  of 
our  digests.  There  was  also,  by 
virtue  of  the  Claudian  decree,  ano< 
ther  universal  acquisition  called 
misercUriUs :  for  example,  if  a  free- 
woman  had  debased  herself  by  co- 
habiting with  a  slave,  she  lost  her 
freedom  by  the  before  named  de- 
cree, and,  together  with  her  free- 
dom, her  estate  and  substance. 
But,  this  was,  in  our  opinion,  un- 
worthy of  our  reign,  and  ought  to 
be  expunged ;  hence,  we  have  not 
permitted  it  to  be  inserted  in  the  di- 
gests. 
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TITUIUS  DEClMtJS-QUARTUS, 


DE  OBLIGAllONIBUS. 


D.  KliT.  T.  7.    C.  ir,  T.  10. 


Continnatio  et  ddfinitio. 


NtTNC  ti^antfeldnild  tA  olbliga- 
libfies.  ObligiLtio  est  juris  vincu- 
Itfifi,  quo  necessitate  astringimur 
tiicujus  rei  solvend»  secuiidilim 
h6Slts  civitatis  jufa. 


Let  us  now  p^usi  to  6bIigations. 
All  obligation  i&  the  chain  of  the 
law,  by  which  w^  ate  necei^i&airily 
l>buhd  t6  fhake  'soKae  payment,  ac- 
cording to  the  la,frH  of  6ut  countty. 


Divisio  prior* 


$  1 6mnium  autem  o1[)ligati6num 
summa  divisio  in  duo  genera  de- 
ducitur;  namque  aut  civiles  sunt 
aut  prsetorisB.  Civiles  sunt,  quas 
aut  legibus  constitute,  aut  certb 
jure  eivili  cotnprobatsB  sunt  Prad- 
torise  sunt,  quas  prsstor  ex  su&  juris- 
dictione  OHistifuit;  qu»  etiam  ho- 
norariSB  vocantur. 


$  1.  Obligations  are  primarily 
divided  into  two  kinds,  civU  and 
prceiarian.  Civil  obligations,  are 
such  as  are  constituted  by  the  laws, 
or  by  any  species  of  the  civil  law. 
Pf'CBtarian  obligations  are  such  as 
thepr<»tor  hath  appointed  by  hJ6 
authority;  and  are  sdso  called  hofuh 
rary. 


§  H.  Sequens  divido  in  quantuor 
«pedeB  dividitur.  Aut  enim  ex 
contractu  simt^  aut  quasi  ex  eon- 
traotu,  aut  ex  malefick),  aut  quasi 
ax  maleficio.  Prius  est,  ut  de  iis 
qoed  ex  contractu  sunt,  dispiciar 
ttus.  Harum  seque  quantor  sunt 
4Q)ecies.  Aut  eoim  re  contrahun- 
tar,  «ut  vwbis,  aut  literis,  aut  con- 
sensu :  de  quibus  singulis  dispioia- 
mns. 


paat^iim*. 

$  2.  The  second  or  subsequent 
division  of  obUgations  is  £>ur  fold ; 
by  amiraei,  by  fuaairconiraei ;  by 
fnakfeaaanee^  and  by  quasi^male- 
feasance.  Let  us  first  treat  of  those 
which  arise  from  contract;  which 
are  also  four  fold:  for  obligations 
are  contracted  by  the  thing  itself, 
by  parol,  by  writing,  or  by  consent 
of  parties.  Let  us  take  a  view  of 
each  of  these. 
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TlTULtS   BECIMUS-QUINTtJS. 

QOiBUS  MODiS  B£  CON'TRAHITUR  OBUGATIO. 


D.  xii.  T.  1.    D.  xiu.  T.  6.  7.    C.  iv.  T.  1.  23.  24.  34. 


De  mutuo. 


KSi  edntrahiltfr  obligatio,  veluti 
Ytmtui  datione.  Kutui  ^utem  da- 
tio  in  lid  rebtis  'consistit,  qutt  pon- 
dfere,  nitmero,  mensar&ve,  constant ; 
t^luti  vino,  oleo,  fhimento,  pecu- 
m&  numerate,  sere,  argento,  auro,' 
qnas  res,  aut  numerando,  aut  me- 
tiendo,  aut  appendendo,  in  hoc  da- 
mns, ut  accipientium  fiant.  Et, 
qnoni^  nobis  non  esedem  res  sed 
tilise  ejusdem  naturae  et  qualitatis 
redduntur,  ind&  etiam  mutuum  ap- 
pellatum  est ;  quia  ita  k  me  tibi  da- 
tur,  ut  ^x  tneo  tuum  fiat:  et  ex 
to  contractu  imscitur  actio,  quee 
Vocatuir  certi  condictio. 


An  obligation  may  be  fotmded  on 
the  thing  itself;  as  by  the  dfelivery 
of  a  loan  or  mtUuum :  and  this  may 
be  of  any  thing,  having  weight, 
nrnnber,  or  measure,  as  wine,  oil, 
com,  coin,  brass,  silver,  or  gold; 
which  being  thus  delivered,  become 
the  property  of  the  receiver :  and 
since  the  identical  things  lent  can- 
not, but  others  of  the  same  nature 
must  be  returned  in  lieu  of  them, 
this  loan  is  therefore  called  a  mutu- 
um; for  in  this  case  I  so  give,  thai 
what  ti  mine  may  became  yours: 
From  this  contract  arises  the  ac- 
tion, certi  condictio. 


De  indebito  soluto. 


$  I.  &  <iuoqtie,  qui  ncm  debitum, 
itccej^t  «ib  eo,  qui  p^  errorem  sol^ 
vit,  i^  obligatur;  daturque  agenti 
contra  eum  propter  repeitition^ii 
c6ndictitia  actio:  nam  perind^  ei 
^ondici  potest,  si  apparet,  eum  dare 
cptniere,  ac  si  mutuum  accepisset. 
Und^  pupillus,  si  ei  sin^  tutoris 
auctoritate  indebitum  per  errorem 
datum  est,  non  tenebitur  indebiti 
tonditione,  non  magis  quam  mu- 
tui  datione.  Sed  hdec  species  obli- 
^tionai  nun  vid^tmr  «x  contmcta 
consistere;   cum  is,  qui   solvendi 


$  i.  He  also  to  whom  another 
hath  paid  by  mistake  what  was  mot 
due,  is  bound  by  the  thing  received, 
so  that  an  action  of  condictioQ  lies 
for  the  recovery  at  the  suit  of  him, 
who  paid  or  delivered  it  errcmeously. 
And  this  action  may  be  brought  si 
apparet,  eum  dare  cpportere  ;  as  if 
the  receiver  had  accepted  it  as  a 
m/utuum, '  Hence  a  pupil,  to  whom 
a  payment  hath  been  erroneously 
made  without  the  authcHrity  4)f  hie 
iut&r,  is  not  subjedt  tbihewnOisih 
indebiii,  any  more  than  to  the  certi 
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animo  dat,  magis  voluerit  negotium 
distrahere,  quam  contrahere. 


amdicHo.  And  yet  this  species  of 
obligation  does  not  seem  founded 
in  contract ;  since  he,  who  pays  in 
contemplation  of  debt,  appears  more 
willing  to  dissolve,  than  to  make  a 
contract. 


De  commodate. 


^  II.  Item  is,  cui  res  aliqua  uten- 
da  datur,  id  est,  commodatur,  re 
'obligatur,  et  tenetur  commodati 
actione.  Sed  is  ab  eo,  qui  mutuum 
accepit,  long^  distat :  namque  non 
ita  res  datur,  ut  ejus  fiat;  et  ob  id 
de  e&  re  ipsa  restituenda  tenetur. 
Et  is  quidem,  qui  mutuum  accepit, 
si  quolibet  fortuito  casu  amiserit, 
quod  accepit,  veluti  incendio,  rui- 
na,  naufragio,  aut  latronum  hos- 
tiumve  incursu,  nihilominfls  obliga- 
tus  manet  At  is,  qui  utendum  ac- 
cepit, san^  quidem  exactam  diligen- 
tiam  custodiendao  rei  praestare  te- 
netur :  nee  sufficit  ei,  tantam  dili- 
gentiam  adhibuisse,  quantam  suis 
rebus  adhibere  solitus  est,  si  modd 
alius  diligentior  poterat  eam  rem 
custodire.  Sed  propter  majorem 
vim,  majoresve  casus,  non  tenetur, 
si  modd  non  ipsius  culpa  is  casus 
intervenerit :  alioqid  si  id,  quod  ti- 
bi  commodatum  est  domi,  peregr^ 
tecum  ferre  malueris,  et  vel  incur- 
su hostium  praedonumve,  vel  nau- 
fragio, amiseris,  dubium  non  est, 
quin  de  restituenda  ei  re  tenearis. 
Commodata  autem  res  tunc  pro- 
pria intelligitur,  si  null&  mercede 
accepts  vel  constitutd,  res  tibi  uten- 
da  data  est :  alioqui,  mercede  inter- 
veniente,  locatus  tibi  usus  rei  vide- 


$  2.  He  also,  to  whom  the  use  of 
any  particular  thing  is  granted  or 
commodaiedj  is  bound  by  the  deli- 
very of  the  thing,  and  is  subject  to 
the  action  commodcUaria.  But  such 
person  widely  differs  from  him,  who 
hath  received  a  mutuum :  for  a  com- 
modatum, or  thing  lent,  is  not  deli- 
vered, to  the  intent  that  it  should 
become  the  property  of  the  receiver; 
and  therefore  he  is  bound  to  restore 
the  identical  tiling  received.  There 
is  also  another  difference;  for  he 
who  hath  accepted  a  mutuum,  is 
not  freed  from  his  obligation,  if  by 
any  accident,  as  the  fall  of  an  edi- 
fice, fire,  shipwreck,  thieves,  or  the 
incursions  of  an  enemy,  he  hath  lost 
what  he  received :  but  he,  who  hath 
received  a  comrnodatum,  or  a  thing 
lent  for  his  use  only,  is  indeed  com- 
manded to  employ  his  utmost  dili- 
gence in  keeping  and  preserving  it; 
and  it  will  not  suffice,  that  he  hath 
taken  the  same  care  of  it,  which  he 
was  accustomed  to  take  of  his  own 
property,  if  it  appear,  that  a  more 
diligent  man  might  have  preserved 
it;  yet,  if  the  loss  was  occasioned 
by  superior  force,  or  some  extraor- 
dinary accident,  and  not  by  any 
fault,  he  is  then  not  obliged  to  make 
it  good;  but  if  a  man  choose  to 
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tur;    gratuitum  enim  debet  esse 
commodatam. 


travel  abroad  with  that  which 
hath  been  lent  him  at  home,  and 
should  lose  it  by  shipwreck,  or 
the  incursion  of  enemies,  or  rob- 
bers, it  is  not  doubted  but  he  is 
bound  to  make  restitution,  or  pay 
an  equivalent  A  thing  is  properly 
said  to  be  lent  or  oommtodaied^  when 
one  man  permits  another  to  enjoy 
the  use  of  it,  and  receives  nothing  by 
way  of  hire :  odierwise  the  thing  is 
let,  and  not  lent;  for  a  commoda- 
tum^  or  loan,  must  be  gratuitous. 


De  deposito. 


§  m.  Pr»terea  et  is,  apud 
quem  res  aUqua  deponitur,  re  obli- 
gatur,  teneturque  actione  deposit!  ; 
quia  et  ipse  de  e&  re,  quam  accepit, 
restituendd  tenetur.  Sed  is  ex  eo 
solo  tenetur,  si  quid  dolo  conmiise- 
rit:  culp»  autem  nomine,  id  est, 
desidise  ac  negUgentise,  non  tenetur. 
Itaque  securus  est,  qui  pariun  dili- 
gent^r  custoditam  rem  furto  amise- 
rit :  quia,  qui  negligenti  amico  rem 
custodiendam  tradit,  non  ei,  sed 
suae  &cilitati,  id  imputare  debet 


^  3.  A  person  intrusted  with  a 
deposit,  is  bound  by  the  delivery  of 
the  thing,  and  is  subject  to  an  ac- 
tion of  deposit,  because  he  is  under 
an  obUgation  of  making  restitution 
of  that  very  thing,  which  he  re- 
ceived. But  a  depositary  is  only 
thus  answerable  on  account  of 
fraud;  for  where  a  fault  only  can 
be  proved  against  him,  such  as  neg- 
ligence, he  is  under  no  obUgation ; 
and  he  is  therefore  secure,  if  the 
thing  deposited  be  stolen  from  him, 
even  although  it  were  carelessly 
kept.  For  he,  who  commits  his 
goods  to  the  care  of  a  negUgent 
friend,  should  impute  the  loss,  not 
to  his  friend,  but  to  his  own  want 
of  caution. 


De  pignore. 
§  rV.    Creditor  quoque,  qui  pig-        $  4  A  creditor  also  who  hath  re- 


nus  accepit,  re  obligatur;  quia  et 
ipse,  de  ek  re,  quam  accepit,  resti- 
taend&,  tenetur  actione  pigneratiti&. 
Sed,  quia  pignus  utriusque  grati& 
datur,  et  debitoiis,  quo  magis  pe- 
cunia  ei  credatur,  et  creditoris,  quo 


ceived  a  pledge,  is  bound  by  the  de- 
livery of  it ;  for  he  is  obliged  to  re- 
store the  very  thing,  which  he  hath 
received,  by  the  action  called  pig- 
neratUia:  But,  inasmuch  as  a 
pledge  is  given  for  the  mutual  ser- 
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iiuig»  ei  ia  tuto  ait  ci^tom^  pla* 
Qiut  suffioere  ai,  ad  earn  r^m  custo* 
cUendani,  fcnactam  diligwtiam  ad<* 
hibeat ;  quam  ai  pmsiitmt,  el  ali* 
quo  foflrtuito  cam  rasa  amiflarity 
seeiOTttn  oMf^  mo  impadiii  cradbr 
turn  ]p9t«ra. 


^oa  of  both  debtor  and  ereditor,  (of 
the  debtor,  that  he  may  borzov 
more  readily,  and  of  the  creditor, 
that  repayment  may  be  better  se« 
cured,)  it  will  sufficoi  if  the  creditor 
shall  appear  to  have  used  an  exact 
diligence  in  keeping  the  thing  pledg- 
ed:  for  if  so,  and  the  pledge  be  lost 
by  mere  accident,  the  creditor  is 
secure,  and  is  not  prohibited  from 
suing  his  debt 


■tmw  > 


TITULUS   DECIMUS-SEXTUS, 

OE  YBRBORUM  0BUGAT10NJBU& 
D.  xlr.  T.  1.  C.  viii.  T.  38. 

Sununa. 


A  Terbal  obligation  is  made  by 
question  and  answer,  when  we  sti- 
pulate, that  any  thing  shall  be  gii^- 
en  or  done;  hence  arise  two  actions, 
Tiz.  the  oomdic^  certi^  when  the 
stipulation  is  certain ;  and  the  eon- 
dictio  sjr  stipulaiu,  when  it  is  uncer- 
tain. This  obligation  is  called  a 
stipulation,  because  whatever  was 
firm,  was  termed  stipulum,  by  the 
ancients ;  probably  firom  stirpes^  the 
trunk  of  a  tree. 


TIRBIS  obligatio 
inteiTOgatione  et  req^nsione,  cum 
quid  daxi  fierive  nobis  stipulamur ; 
ex,  qut  du»  proficiscuntiur  actiones, 
tarn  conductio  certi,  si  certa  sit  sti- 
pulatio,  quam  ex  stipulatu,  si  iucer* 
ta  sit:  qusB  hoc  nomine  inde  utitur, 
quod  stipulum  apud  reteres  firmum 
appellabatur,  forte  &  stipite  deeen 


De  virbia  stipulationum. 


f  i  In  hac  If  olium  talia  verba 
tiadita  iuerunt;  Spond^l  Spw- 
das.  Prmnittis?  Pfxmiiio.  Fui^ 
pnmittia  ?  FH^^ptmmm.  Fide- 
Julmi  Fide^Hlm.  DaUs?  Dah. 
Faei$8  7  Fooimn.  Utrum  autwi 
LatimA  an  G iMfJi» 


$  1.    The  iMlowing  words  were 
formerly  uasd  in  all  verbal  obliga- 
tions. 
Do  you  usd^    Spondm  1    S^fm^ 

tiJ»)  dm. 
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Do  you  faithful-  JPHde-pramUtis? 

ly  promise  ?  Fide-promUto. 

Do   you  pledge    Fide-jttbes?  Fir' 

yourself?  de-jvbeo. 

Will  you  deliver  ?  i?a6w.?   Dabo. 

Wm    you    V^^' Fa^j  Fadom. 
form? 

And  it  is  not  material  whether  the 
stipulation  be  conceived  in  Latin, 
Greek,  or  any  other  language,  if  the 
parties  imderstand  it :  nor  is  it  ne- 
cessary that  the  same  language 
should  be  used  by  each  person;  for 
it  is  sufficient,  if  a  pertinent  answer 
be  made  to  each  question.  So  two 
Greeks  may  contract  in  Latin.  An- 
ciently indeed  it  was  necessary  to 
use  those  solemn  words  before  recit- 
ed ;  but  the  constitution  of  the  em- 
peror Leo  was  afterwards  enacted, 
which  takes  away  this  verbal  so- 
lemnity, and  requires  only  the  ap- 
prehension and  consent  of  each 
party,  expressed  in  any  form  of 
words. 


modis  stipulatio  fit.    De  stipulatione  pura  vel 

in  diem. 


lingual  stipulatio  concipiatur,  nihil 
interest ;  scilicet,  si  uterque  stipu- 
lantium  intellectum  ejus  lingu»ha- 
beat :  nee  necesse  est  efidem  lingu& 
utrumque  uti,  sed  sufficit  congruen- 
t^r  ad  interrogata  respondere.  Qui- 
netiam  duo  Grsci  Latin&  lingu& 
contrahere  obligationem  possunt 
Sed  hsec  solemnia  verba  olim  qui- 
dem  in  usu  fuerunt ;  postea  autem 
Leonina  constitutio  lata  est,  qusB, 
solemnitat  verborum  sublata,  sen- 
sum  et  consonantem  intellectum  ab 
ur&que,  parte  solum  desiderat,  qui- 
buscunque  tandem  verbis  express- 
urn  ^X. 


%  II.  Omnis  stipulatio  aut  in  di- 
em, aut  sub  conditione  fit.  Purfe, 
veluti  quifique  aureos  dare  sponr 
des?  idque  confestim  peti  potest. 
In  diem,  cum  adjecto  die,  quo  pe- 
cunia  solvatur,  stipulatio  fit ;  velu- 
ti, decern  aureos  primis  calendis 
Martiis  dare  spondes?  id  autem, 
quod  in  diem  stipulamur,  statim 
quidem    debetur;    sed  peti  prius, 


^  2.  Every  stipulation  is  made  to 
be  performed  simply^  or  at  a  day 
certain^  or  condiiionalfy.  Simply^ 
when  a  man  says  do  you  promise 
to  pay  Jive  awrei  7  and,  in  this  case, 
the  money  may  be  instantly  de- 
manded. Ai  a  day  certain^  as  when 
the  day  is  mentioned  on  which  the 
money  is  to  be  paid ;  thus,  <fo  you 
promise  to  pay  me  Jive  aurei  on  the 


quam  dies  venerit,  non  potest;  ac   Jirst  of  March?  but  that  which  we 
ne  eo  quidem  ipso  die,  in  quem    stipulate  to  pay  at  a  day  certain^ 


stipulatio    facta   est,  peti    potest; 

quia  totus  is  dies  arbitrio  solven- 

tis  tribui  debet;  neque  enim  cer- 

32 


though  it  become  immediately  due, 
cannot  be  demanded  before  the  day 
comes ;  nor  can  it  even  then  be  sued; 
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turn  68t,  60  die,  in  quein  promis- 
mmt  est,  datum  non  esse,  prius- 
quam  is  dies  preeterierit 


for  the  whole  day  must  be  allowed 
£Dr  paymoQt ;  because  it  can  nerer 
be  certain,  that  there  hath  been  a 
failure  of  payment  on  the  day  pro- 
mised, until  that  day  be  expired. 


De  die  adjecto  perimendae  obligationes  causa. 


$  ni.  At,  si  ita  stipuleris,  decern 
AUBEOs  annuoSf  qtuxzd  vivam,  dare 
spondes?  et  pur^  facta  obligatio 
intelligitur,  et  perpetuatur:  quia 
ad  tempus  non  potest  deberi ;  sed 
hseres  petendo  pacti  exceptione  sub- 
movebitur. 


§  3.  But,  if  a  man  thus  stipulates; 
viz.  do  you  promise  to  give  me  ten 
AUEEi  annttattif,  as  long  as  Hive? 
the  obligation  is  understand  to  be 
made  simply,  and  becomes  perpetu- 
ated ;  for  it  cannot  remain  due  for  a 
given  time  only:  but  should  the 
heir  demand  payment,  he  shall  be 
barred  by  an  exception  of  agree- 
ment. 


De  conditione. 


§  lY*  Sub  ccmditione  etipulatib 
fit,  cum  in  aliquem  casum  differtur 
obligatio,  ut,  si  aUquid  factum  fue- 
rit,  vel  non  fuerit,  oommittatur  stir 
pulatio ;  velnti,  si  Titius  consul fv^ 
riifacttis,  qtdnque  aureos  dare  spon- 
des? Si  quis  ita  stipuletur,  sitnca" 
pUoHum  non  ascendero,  dare  spon^ 
4e8?  perind^  erit,  ac  si  stipulatus 
esset,  cum  moreretur,  sibi  dari. 
Ex  conditionali  stipulatione  tantum 
apes  est  debitum  iri ;  eamque  ipsam 
apem  in  hseredem  transmittimus, 
si  prios,  quam  conditio  extet,  mors 
contigerit. 


^  4  A  stipulation  is  conditional, 
-when  an  obligation  is  referred  to  an 
accident,  and  depends  upon  some 
thing  to  happen  or  not  to  happen, 
before  the  stipulation  can  take  ef- 
fect :  for  instance,  do  you  promise  to 
pay  vnefioe  aureiyif  Titius hemade 
oonstd?  or  do  you  promise  to  pay 
me  five  aur^  if  I  do  not  ascend 
the  capUol?  which  last  stipulation 
is  in  effect  the  same,  as  if  he  bad 
stipulated,  that  five  owrei  should  be 
paid  to  him  at  the  time  of  his  death. 
It  is  to  be  observed,  that,  in  every 
conditional  stipulation,  there  is  only 
a  hope,  that  the  thing  stipulated 
will  beeeme  due;  and  this  hope  a 
man  transmits  to  his  heirs,  if  he  die 
belbire  die  ev«nt  of  the  conditioB. 
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De  loco. 


$  y.  Loca  etiam  inseri  stipula- 
tioni  Solent ;  reluti,  Carihagim  dar% 
spondes?  quae  stipulatio,  lic^tpur^ 
fieri  videatur,  tam^n  re  ipsa  habet 
tempus  adjectum,  quo  pfomissor 
utatur  ad  pecuniam  C^rthagini 
dandam.  Et  ided,  si  quis  Rom» 
ita  stipuletur,  hodie  Carihagmi 
dare  9pimdes7  inutilis  erit  stipula- 
tio, cum  impossibilis  sit  repromis- 
sio. 


$  6.  Even  places  aie  often  insert* 
ed  in  a  stipulation ;  as,  do  you  pro* 
fmse  to  give  me  suck  a  parHcuhr. 
thing  at  Carthage?  and  this  sti- 
pulation, although  it  appear  to  be 
made  simply,  yet  in  reality  carries 
with  it  a  space  of  time,  which  the 
obligor  may  make  use  of  to  enable 
himself  to  pay  the  money  promised 
at  Carthage,  And  th^efore,  if  a 
man  at  Rome  should  stipulate  in 
these  words,  do  you  promise  to  pay 
ms  asumof  money  this  €Uxy  at  Car^ 
thage?  the  stipulation  would  be 
null,  because  the  performance  of  it 
would  be  impossible. 


De  conditione  ad  tempos  prsesens  vel  praeteritum  relata. 


^  YI.  Conditiones,  qu»  ad  prs^ 
sens  vel  prseteritum  tempus  refe- 
runtur,  aut  statim  infirmant  obliga- 
tionem,  aut  o'mnind  non  dijSerunt; 
veluti,  si  Tiihis  consul  fuity  vel,  si 
Moevius  vivitj  dare  spondee  ?  nam, 
si  ea  ita  non  sunt,  nihil  valet  stipu- 
latio :  sin  autem  ita  se  habent,  sta- 
tim valet.  QtuBd  enim  per  rerum 
naturam  sunt  certa,  non  morantur 
obligationem,  Ucet  apud  nos  incer- 
ta  sint 


$  6.  Conditions,  which  relate  to 
the  time  present  or  past,  either  in- 
stantly annul  or  enforce  an  obliga^ 
tion.  Thus,  do  you  promise  if 
Titius  hath  been  a  consul?  or  if 
Mcevius  be  now  living  ?  if  these  are 
not  facts,  the  stipulation  is  void ;  if 
they  are,  it  is  good  and  may  be  en- 
forced ;  for  events,  which  in  them- 
selves are  certain,  delay  not  the  per- 
formance of  an  obligation,  although 
to  us  they  are  not  cerlaiii. 


Quae  in  stipulat 

^  TEL.  N<m  solilun  res  in  stipu- 
latum  deduci  possunt,  sed  etiam 
fiicta ;  ut  si  stipulemur  aliquid  fi^ 
li,  vel  non  fieri*  lit  in  hujusmodi 
stipulationibuft  optimum  erit  p(B- 
oam  tubjifiere,  ne  quantitas  stipu- 
in  incorto  sit,  ac  MceiSQ  sit 


um  deducuntur. 

§  7.  Not  only  things,  but  acts, 
may  be  the  subject  of  stipulation; 
as  when  we  stipulate,  that  iaom^s- 
thing  shall,  or  shall  not  be  done. 
And,  in  these  stipulations,  it  will  be 
r^t  to  mhym  a  peMltyi  last  U)e 
value  of  a^  stiipulfitifiii  slioidd  be  ith 
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actori  probare,  quod  ejus  intersit. 
Itaque,  si  quis,  ut  fiat  aliquid,  sti- 
puletur,  ita  adjici  poena  bebet^  si  ita 
fctctmn  non  erit,  pceruB  nomine  de- 
cern aureas  dare  spondes ;  Sed  si, 
quaedam  fieri,  quaedam  non  fieri, 
un&  e&demque  conceptione  stipule- 
tur  quis,  clausula  hujusmodi  erit 
adjioienda;  si  adversus  ea  factum 
eriiy  sive  quid  ita  factum  nanfueritj 
tunc  pcBntB  nomine  decern  aureas 
dare  spondes  ? 


certain,  and  the  demandant  should 
therefore  be  forced  to  prove  how  far 
he  is  interested  in  it.  Therefore,  if 
a  man  stipulate,  that  something 
shall  be  done,  a  penalty  ought  to 
be  thus  added ;  do  you  not  promise 
to  pay  me  ten  aurei,  as  apenalty^  if 
the  act  stipulated  is  not  performed; 
But,  if  it  be  agreed  in  the  same  ob- 
ligation, that  some  things  shall  be 
done,  and  that  others  shall  not  be 
done,  then  ought  some  such  clause, 
as  the  following,  to  be  added;  do 
you  promise  to  pay  me  ten  aurei,  as 
a  penalty^  if  any  thing  be  done  con- 
trary to  agreement ;  orif  any  thing 
be  not  done  according  to  our  agree- 
went? 


^  ^<- 


TUTULUS    DECIMUS-SEPTIMUS. 

DE  DUOBUS  REIS  STIPULANDI  ET  PROMIT- 

TENDL 

D.  xlv.  T.  2.    C.  viii.  T.  40.    Nov.  99. 


Quibus  modis  duo  rei  fieri  posi unt. 

ET    stipulandi   et   promittendi        Two  or  more  persons  may  stipu- 


duo  pluiesve  rei  fieri  possunt  Sti- 
pulandi ita,  si  post  omnium  interro- 
gationem  promissor  respondeat, 
Spondee  ;  ut  puta,  cum  duobus  se- 
paratim  stipulantibus  ita  promissor 
respondeat,  utrigue  vestrum  dare 
spondeo.  Nam,  si  prius  Titio  spo- 
ponderit,  deind^  alio  interrogante 
spondeat,  alia  atque  alia  erit  obliga- 
tio,  nee  creduntur  duo  rei  stipulan- 


late,  and  two  or  more  may  become 
obligors.  The  stipulating  parties 
are  bound,  if,  after  all  questions 
have  been  asked,  the  obligor  an- 
swer, I  promise;  as  when,  for  ex- 
ample, the  obligor  thus  answers 
two  persons  separately  stipulating, 
I  promise  to  pay  each  of  you.  For, 
if  he  first  promise  TWuSj  and  after- 
wards promise  another,  who  inter- 
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di  esse.  Duo  pluresve  rei  promit- 
tendi  ita  fiunt,  Mcevi,  decern  aureos 
dare  spondes  7  ei,  Sei,  easdem  de- 
cern atireos  dare  spondes  ?  si  res- 
pondeant  singuli  separatim,  Spatv- 
deo. 


rogates  him  there  will  then  be  two 
obligations,  and  not  two  stipulators 
to  one  obligation.  Two  or  more  be- 
come obligors,  if  after,  they  have 
been  tl^us  interrogated,  Mtsvius  do 
you  promise  to  pay  us  ten  aurei  ? 
and,  Seius,  do  you  promise  to  pay 
us  thesame  ten  aurei?  they  each  of 
them  answer  separately,  I  do  pro- 
mise. 


De  effectu  hujusmodi  stipulationum. 


^  I.  Ex  hujusmodi  obligationi- 
bus  et  stipulationibus  solidum  sin- 
gulis debetur,  et  promittentes  sin- 
guli in  solidum  tenentur.  In  utra- 
que  tamen  obligatione  una  res  yer- 
titur ;  et  vel  alter  debitum  accipi- 
endo,  vel  alter  solvendo,  omnium 
perimit  obligationem,  et  omnes  U- 
berat. 


^  1.  By  these  stipulations  and 
obligations  the  whole  sum  stipulat- 
ed becomes  due  to  each  stipulator ; 
and  each  obligor  is  bound  for  the 
whole.  But  as  one  and  the  same 
thing  is  due  by  each  obligation,  any 
one  stipulator  by  receiving  the  debt, 
and  any  obligor  by  paying  it,  dis- 
charges the  obligation  of  the  rest, 
and  frees  all  parties. 


De  stipulatione  pura  ;  et  de  die  et  conditioner 


^  n.  Ex  duobus  reis  promitten- 
di,  alius  pur^,  alius  in  diem,  vel 
sub  conditione,  obligari  potest ;  nee 
impedimento  erit  dies  aut  conditio, 
quo  miniis  ab  eo,  qui  pure  obliga- 
tus  est,  pctatur. 


^  2.  Where  there  are  two  obli- 
gors, the  one  may  bind  himself 
purely  and  simply,  and  the  othor 
may  oblige  himself  only  to  make 
payment  on  a  day  certain,  or  upon 
condition :  but  neither  the  day  cer- 
tain, nor  the  condition,  will  secure 
the  person,  who  is  simply  bound, 
from  being  sued  for  the  payment 
of  the  whole. 
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TITFLUS   DECIMUS-OCTAVUS. 

DE  STIPULATIONIBUS  SERVORUM. 


D.  xlv.  T.  3. 


An  servus  stipulari  possit. 


SERVUS  ex  person&  domini  jus 
stipulandi  habet ;  sed  et  hsereditas 
in  plerisque  persoius  deAincti  vi* 
cem  sustinet  :•  idedque,  quod  ser- 
Tus  hs&reditarius  ant^  aditam  hasre- 
ditatem  stipulatur,  acquirit  hseredi- 
tati ;  ac  per  hoc  etiam  hsredi  pos- 
tea  facto  acquiritur. 


A  slaye  obtains  the  liberty  of  sti- 
pulating from  the  person  of  his  mas- 
ter ;  but  in  many  instances  the  in- 
heritance represents  the  person  of  a 
master  deceased :  and  therefore 
whatever  an  hereditary  slave  stip- 
ulates for,  before  the  inheritance  is 
entered  upon,  he  acquires  it  for  the 
inheritance ;  and  of  course  for  him, 
who  afterwards  becomes  the  heir. 


Cai  acquirat    De  persona,  cui  stipulatur.     De  stipulatione 

impersonali. 


§  I.  Siv^  autem  domino,  siv^ 
sibi,  sivi.conservo,  suo,  siv^  imper- 
sonalit^r,  servus  stipuletur,  domino 
acquirit  Idem  juris  est  et  in  libe- 
ris,  qui  in  potestate  patris  stmt,  ex 
quibus  causis  acquirere  possunt 


§  1.  A  slave,  let  him  stipulate 
how  he  will,  for  his  master,  for  him- 
self, for  a  fellow  slave,  or  generally 
without  naming  any  person,  always 
acquires  for  his  master.  And  the 
same  obtains  among  children,  who 
are  under  the  power  of  their  ^ 
ther,  in  regard  to  those  things, 
which  they  can  acquire  for  him. 


De  stipulatione  facti. 


§  II.  Sed,  cum  factum  in  stipu- 
latione continebitur,  omnimodd  per- 
sona stipulantis  continetur ;  veluti, 
si  servus  stipuletur,  ut  sibi  ire, 
agere,  liceat ;  ipse  enim  tantilim 
prohiberi  non  debet,  non  etiam  do- 
minus  ejus. 


§  2.  But,  when  a  fact  or  thing  to 
be  done  is  contained  in  a  stipulation, 
the  person  of  the  stipulator  is  sole- 
ly regarded;  so  that,  if  even  a  slave 
stipulate,  that  he  should  be  permit- 
ted to  pass  through  a  field,  and  to 
drive  beasts  or  a  carriage  through 
it,  it  is  not  the  master,  but  the  slave 
only,  who  is  to  be  permitted  to  pass. 
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De  sorro  coimntini* 


$  in.  9ervD5  commTmis  stipu- 
lando  tinictiique  dommorum,  pro 
portione  dominii,  acquirit ;  •  nisi 
jtufiu  imius  eorom,  aut  nominatim 
alicui  eorom,  stipulatus  est;  tunc 
enim  soli  ei  acqniritur.  Quod  ser-^ 
vos  communis  stipulatur,  si  alteri 
ex  dominis  acquiri  non  potest,  soli- 
dum  alteri  acquiritur ;  veluti  si 
res,  quam  dan  stipulatus  est,  tmius 
domini  sit 


$  3.  If  a  slave,  who  is  in  com- 
mon to  several  masters,  stipulato, 
he  acquires  a  share  for  each  master 
according  to  the  proportion,  wiiich 
each  has  in  the  property  of  him. 
But  if  such  slave  should  stipulate 
at  the  command  of  any  particular 
master,  or  in  his  name,  the  thing 
stipulated  will  be  acquired  solely  for 
that  master.  And  whatever  a 
slave  in  common  to  two  masters 
stipulates  for,  if  part  cannot  be  ac- 
quired for  one  master,  the  whole 
fball  be  acquired  for  the  other ;  as 
when  the  thing  stipulated  already 
belongs  to  one  of  ^e  two. 


TITULUS  DECIMUS-NONUS. 

DE  DIVISiONfi  SnPULATIONUM. 

Divisio. 

STIPULATIONUM   aU»  sunt       Some  ttapidatioDS  aw  jwOkM, 

judioiales,  &lin  pr»tori»,  ali»  eoa-  others  pnueiorian,  othen  eoiwm- 

^rentionalas  alira   commtmes,  tarn  Honed,  and  others  comnnni;  Hiat 

pfwtori»  qtiam  jodiciales.  is,  hsJh  prcsioricm  9mi  jtuKcM. 


De  judicialibus  stipulationibus. 


*  $  I.  Judiciales  sunt  duntax^t, 
qu8B  k  mero  judicis  officio  proficis- 
cuntur ;  veluti  de  dolo  cautio,  vel 
de  persequendo  servo,  qui  in  fug& 
est,  restituendove  pretio. 


$  1.  The  judicial  are  those, 
which  proceed  merely  from  the  of- 
fice of  the  judge ;  as  when  security 
is  ordered  to  be  given  against  fraud, 
or  for  pursuing  a  slave,  who  hath 
fled,  or  for  paying  the  price  of  him. 
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Do  pnetoriis. 


$  II.  Prsetoriae  sunt,  quad  k  mero 
praetoris  oflBicio  proficiscuntur ;  ve- 
luti  damni  infecti  vel  legatonuo. 
Praetorias  autem  stipulationes  sic 
audiri  oportet,  ut  in  iis  etieun  conti- 
neantur  .^Viilitias;  nam  et  has  k  ju- 
risdictione  praetoris  veniunt 


^  2.  Pr(Btorian  stipulations  are 
those  which  proceed  from  the  mere 
office  of  the  praetor ;  as  when  se- 
curity is  ordered  pro  damno  infec- 
to ;  for  damage  likely  to  happen ; 
or  for  the  payment  of  legacies. 
Under  prcBtorian  stipulations  are 
comprehended  the  EdUUian ;  for 
these  proceed  from  the  jurisdiction 
.of  the  pradtor. 


De  conventionalibus. 


§  in.  Conventionales  sunt,  qu» 
ex  conventione  utriusque  partis 
concipiuntur ;  hoc  est,  neque  jussu 
judicis,  neque  jussu  praetoris,  sed 
exconventionecontrahentium;  qua- 
rum  totidem  sunt  genera,  quot, 
(pen^  dixerim,)  rerum  contrahen- 
darum. 


§  3.  Conventional  stipulations 
are  those,  which  are  made  by  the 
agreement  of  parties ;  that  is,  nei- 
ther by  order  of  a  judge  or  praetor, 
but  by  the  consent  of  the  persons 
contracting ;  and  of  these  stipula- 
tions there  are  as  many  kinds,  as 
of  things  to  be  contracted  for. 


De  communibus. 


$  lY.  Communes  sunt,  veluti 
ram  salvam  fore  pupillo,  (nam  et 
praetor  jubet  rem  salVum  fore  pu- 
pillo caveri,  et  interdjim  judex,  si 
aliter  haec  res  expediri  non  potest,) 
vel  de  rato  stipulatio. 


$  4  Common  stipulations  are 
those,  which*  are  ordered  for  the 
security  of  the  effects  of  the  pupil, 
(for  the  praetor  ordains  a  caution 
to  be  given  on  this  account,  and 
sometimes  a  judge  decrees  it,  when 
there  is  an  absolute  necessity,)  or 
for  the  ratification  of  a  thing  done 
in  another's  name. 
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TITULUS   VIGESSIMUS. 

DE  INUTIUBUS  STIPULATIONIBUS. 

O.  viii.    T.  5$. 

De  his,  quae  sunt  in  commercio. 

OMNIS  re6|  quie  doounio  ncwtro  Every  thing,  of  which  we  have 

mbjieititf  I  in  stiptilaticmeitt  dedaei  the  property,  may  be  brought  into 

petesli  sivh  €A  niobilia  sit^  Kwi  sciL  stipulation,  whether  it  be  moveable 

•  or  immoveable. 


De  his,  quae  non  existunt. 

$  I.  At  si  quis  rem,  q\iw  kt  t^ 
rum  natur&  non  est,  aut  esse  non 
potest,  dari  stipulatus  fuerit,  veluti 
Stichum,  qui  mortuus  sit,  quern  vi- 
vere  credebat,    aut  Hippocentau* 


rum,  qui  esse  non  possit,  inutilis 
erit  stipulatio. 


^  1.  But,  it  a  man  hath  stipu- 
lated that  a  thing  shsdl  be  given, 
which  does  not,  or  cannot  exist|  a« 
that  StichtiSy  the  slave,  who  isdeadi 
but  is  thought  to  be  living,  or  tbatm 
Centaur,  who  cannot  existy  abould 
be  given  to  him,  the  stipialaliott  isof 
no  force. 


De  his,  quee  non  sunt  in  commercio. 


§  II.  Idem  juris  est,  si  rem  sa- 
cram  autreligiosam,  quam  humani 
^uis  esse  credebat,  vel  publicam,< 
qu«  usibus  populi  perpetud  expos- 
ita  sit,  ut  forum,  vel  theatrum,  vel 
liberum  hominem,  quern  servum 
esse  credebat,  vei  cujus  commer- 
cinm  non  habuerit,  vel  rem  suam 
dari,  quis  stipuletur:  nee  in  pen- 
dent! erit  stipulatio  ob  id,  quod  pub- 
lica  res  in  privatam  deduci,  et  ex 
libero  servus  fieri  potest,  etcom- 
mercium  adipisci  stipulator  potest ; 
sed  protiniis  inutilis  est  Item  con- 
trit,^  lic^t  initio  utilit^r  res  in  Stipu- 
latum  deducta  sit,  si  tamen  postea 
in  aliquam  eorum  causam,  de  qui- 
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^  2.  A^  (he  law  is  ih6  same,  if 
a  thing  sacred,  which  was  deemed 
otherwise,  is  brought  into  stipula- 
tion ]  or  some  thing  of  constant  pub* 
lie  use,  as  a  forum  or  a  theatre ;  or 
a  free  person,  thought  to  be  hood 
or  what  cannot  be  acquired;  oir 
some  thing  which  is  already  his 
own:  nor  shall  any  such  stipulation 
continue  in  suspense,  because  -a 
thing  public  may  become  private,  ^ 
freeman  may  turn  slave,  a  slapulatfiv 
may  become  capable  of  acquiring,  oi 
because  what  now  belongs  to  Iba 
stipulator  may  cease  to  be  bis ;  but 
every  such  stipulation  shall  ba  iBp 
stantly  void.    And,  on  thecontrary, 


sn 


UB.  n.    TIT.  XX. 


bus  supra  dictum  est,  sin^  facto 
prommissoris  dcvencrit,  extinguitur 
stipulatio.  At  nee  statim  ab  initio 
talis  stipulatio  valebit,  Lucium  Ti- 
Hum,  cumservus  erit,  dare  spondes  ? 
et  similia :  quae  enim  natura  sui  do- 
minio  nostro  exempta  sunt,  in  obli- 
gationem  deduci  nullo  modo  pos- 
sunt 


although  a  thing  may  properly  be 
brought  into  stipulation  at  first,  yet, 
if  it  afterwards  fall  under  the  class 
of  any  of  the  things  before  men- 
tioned without  the  fault  of  the  ob- 
ligor, thestipulation  is  extinguished. 
And  such  a  stipulation  as  the  follow- 
ing  shall  never  be  valid :  do  ycu 
promise  to  give  me  Lucius  Titius 
when  he  shall  become  a  slave  ?  for 
those  things,  which  in  their  natures 
are  exempt  from  our  dominion,  are 
by  no  means  to  be  brought  into  ob- 
ligatioiL 


De  facto  vol  datione  alterius. 


$  m.  Si  quis  alium  datarum 
facturumve  quid  promiserit,  non 
obligabitur ;  veluti  si  spondeat,  Ti- 
tium  quinque  aureos  datarum;  quod 
si  effecturum  se,  ut  Titius  daret, 
spoponderit,  obligatur. 


^  3.  If  a  man  promise,  that  an- 
other shall  give  or  do  something, 
such  promissor  shall  not  be  bound ; 
as  if  a  man  should  promise,  that 
Titius  shalt  pay  five  aurei :  but,  if 
he  promise,  that  he  wUl  cause  Ti- 
tius to  pay  five  aurei,  his  promise 
shall  be  binding. 


De  eO)  in  quern  confertur  obligatio,  vel  solntio. 


$  IV.  Si  quis  alii,  quam  ei,  cu- 
jus  juri  subjectus  est,  stipuletur,  ni- 
hil agit.  Plan^  solutio  etiam  in 
extraneam  personam  conferri  po- 
test; veluti,  si  quis  ita  stipuletur, 
mihi  out  Seio  dare  spondes?  ut 
obligatio  quidem  stipulatori  acqui- 
ratur,  solvi  tamen  Seio,  etiam  invi- 
to eo,  rect^  possit,  ut  liberatio  ipso 
jure  contingat;  sed  ille  adversus 
Seium  habeat  mandati  actionem. 
Quod  si  quis  sibi  et  alii,  cujus  juri 
subjectus  non  sit,  dari  decern  au- 
reos stipulatus  est,  valet  quidem 
stipulatio.      Sed,  utrum  totum  de- 


^4.  If  a  man  stipulate  for  any 
other,  than  for  him,  to  whom  he  is 
subject,  it  is  void :  yet  a  payment  of 
a  thing  promised  may  be  made  to  a 
stranger ;  as  if  a  man  should  stipu- 
late, do  you  promise  to  make  pay^ 
m>ent  to  me,  or  to  Seius  ?  for,  when 
the  obligation  is  to  the  stipulator, 
the  payment  may  well  be  made  to 
Seius,  though  against  his  will ;  and 
this  is  allowed  in:fkvor  of  the  debtor, 
that  he  may  be  legally  freed  from  his 
debt :  and  the  stipulator,  if  there  be 
occasion,  may  have  an  action  of  man- 
date against  Seitis.  If  a  man  should 
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beatar  stipulator!,  quod  in  stipula- 
tionem  deductum  est,  an  re  ro 
pars  dimidia,  dubitatum  est  Sed, 
placuit,  non  plus,  quam  dimi- 
diam  partem,  ei  acquiri.  Ei  verd, 
qui  juri  tuo  subjectus  est,  si  stipu- 
latus  sis,  tibi  acquiris;  quia  vox 
tua  tanquam  filii  intelligitur  in  his 
rebus,  qu'SB  tibi  acquiri  possunt. 


stipulate,  that  ten  cfurei  shall  be 
paid  to  him  and  to  another,  not  un- 
der his  power,  the  stipulation  would 
be  good :  yet  it  hath  been  a  doubt, 
whether  ih  this  case,  the  whole  sum 
would  be  due  to  the  stipulator,  or 
only  a  moiety ;  and  it  hath  been  re- 
solved, a  moiety  only.  But,  if  you 
stipulate  for  another,  who  is  subject 
to  your  power,  you  acquire  for  you- 
self :  for  your  own  words  are  re- 
puted your  son's,  and  your  son's 
words  are  reputed  yomrs,  as  so  to 
all  those  things,  which  you  may 
acquire. 


De  interrogatione  et  responsiohe. 


$  y.  Prseterea  inutilis  est  stipu- 
latio,  si  quis  ad  ea,  quse  interroga- 
tus  fuerit,  non  respondeat;  veluti 
si  quis  decem  aureos  k  te  dari  sibi 
stipuletur,  tu  quinque  promittas, 
vel  contra :  aut  si  ille  pur^  stipule- 
tur, tu  sub  conditione  promittas, 
vel  contri :  si  modo  scilicet  id  ex- 
primas;  id  est,  si  cui  sub  condi- 
tione vel  in  diem  stipulanti  tu  res- 
pondeas,  prcBsenii  die  spondeo: 
nam,  si  hoc  soliim  respondeas,  Pro^ 
tniUOy  brevit^r  videris  in  eandem 
diem  vel  conditionem  spopondisse : 
neque  enim  necesse  est  in  respon- 
dendo,  eadem  omnia  repeti,  qu» 
stipulator  expresserit. 


^  5.  A  stipulation  is  void,  if  the 
party  interrogated  do  not  answer 
pertinently  to  the  demand  made; 
as  when  a  person  stipulates,  that 
ten  aurei  shall  be  paid  him,  and  you 
answer  five;  or,  vice  versa,  if  he 
stipulate  for  five,  and  you  answer, 
I  promise  ten.  A  stipulation  is  also 
void,  if  a  man  stipulates  simply,  and 
you  promise  conditi<mally ;  or  the 
contrary;  that  is,  if,  when  a  man  is 
stipulating  conditionally  ox.  at  a  day 
certain,  you  answer  him  thus;  / 
promise  you  payment  on  this  pre^ 
sent  day.  But,  if  you  answer  on- 
ly, I  promise,  you  seem  briefly  to 
agree  to  his  day  or  condition.  Foe 
it  is  not  necessary,  that  in  the  an- 
swer every  word  should  be  repeat- 
ed, which  the  stipulator  expressed. 


De  his,  qui  sunt|  vel  habent,  in  potestate. 

^  YI.  Item  inutilis  est  stipula-  f»  6.  A  stipulation  is  also  void,  if 

tio,  si  vel  ab  eo  stipuleris,  qui  tuo  made  with  one  who  is  under  your 

juri  subjectus  est,  vel  si  is  ^  te  sti-  power,  or  if  he  stipulate  with  you* 

puletur.    Sed  servus  quidem  non  For  a  slave  is  incapable  not  only  of 
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fmism  8U0  obligsii  dqd 

mk  qoidem  nlli  alii; 

fiuasiliaiuQi.  aliit'^obligari  pQ»- 


enteriiDg  into  axi  obligation  with  hit 
master,  but  of  binding  himaelf  to 
any  other  person.  But  the  son  of 
a  fiEumly  can  enter  into  an  obhga- 
tion  with  any  person,  (but  his  &-» 
ther.) 


De  muto  et  snrdo. 


$  Til.  Mutom  neque  stipulari 
neque  proxnittere  posse,  palim  est ; 
quod  et  in  surdo  receptum  est: 
quia  et  is,  qui  stipulatur,  verba 
promittentis,  et  is,  qui  promittit, 
verba  stipulantis,  audire  debet. 
Unde  apparet,  non  de  eo  nos  lo- 
qui,  qui  tardius  exwdit,  sed  de  eo, 
qui  omnind  non  audit. 


§7.  It  is  evident,  that  a  dumb 
man  can  neither  stipulate,  nor  pro- 
mise :  and  so  of  deaf  persons ;  for 
he,  who  stipulates,  ought  to  hear  the 
words  of  the  obligor ;  and  he,  who 
promises,  the  words  of  the  stipula- 
tor. But  we  speak  not  of  him,  who 
hears  with  diflBiculty,  but  of  him, 
who  has  no  hearing. 


De  furioso^ 

4  ym«  Fuiiosoa  nullum  nego-  ^  8.  A  madman  can  transact  no 
tHum  tv^f^  pQtea^  quiia  ^on  intel-  Inisiness,  because  he  undenitaLnd» 
]|git»  qu(4  Agitu  not  what  he  does. 

De  inpttbere. 
f.  IX  PtqpflkMr  omse  negotimn        $  9.  A  pupil  may  transaet  any 


iwt&  gerit;  iia  ttoBtm  nt,  nbi  tuto- 
lis  aucteritas  necessaria  sit,  adhi- 
%Mt«F  tutor;  vehiti,  si  ipse  oblige- 
lOE^  nam  ahum  sibi  obligare  etiam 
mok  tutoris  aucloritate  potest. 
Sid,  qmoi  diximus  de  pupillis,  uti- 
fme  d»  iia  iwnun  est,  qui  jam  ha- 
Wnt  aUqueoa  intellectum.  Nam 
uiAuit^  et  qui  infantifl^  proximus  est, 
muMun  k  furioso  distant ;  quia 
atatis  pupilli,  nullum 
habent  intellectum.  Sed  in  proximis 
infantiae,  propter  utilitatem  eorum, 
benigmop  juris  interpretatio  facta 
«al^  ul  tdbm  juris  habean^  quod 
fm}mim^  jwiailti  >    SBd,  qui  in  po« 


business,  if  his  tutor  oms^it,  where 
his  authority  is  necessary;  as  it  isy 
when  the  pupil  would  bind  himself: 
but  a  pupil  can  stipulate  or  cause  o- 
thers  to  be  bound  to  him,  without 
the  authority  <^  his  tutor.  This 
must  be  understood  of  pupils  who 
have  some  understanding;  for  an 
infant  or  one  next  to  an  infant,  dif- 
fers but  little  from  a  person  out  oT 
his  senses :  for  pupils  of  such  an  age 
have  no  understanding:  but  the 
law  is  construed  more  favourably 
to  those,  who  are  but  little  removed 
ttem  infancy^  whenever  their  inter^ 
eat  iis-  ooneerued ;  for  ibfff  are*  then 
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testate  purentif  est  impiibes,  n6  auc* 
loie  quidam  patra  obbgatur. 


allowed  the  same  rights,  as  infants 
near  the  age  of  puberty.  But  a  scm, 
under  power  of  his  father,  and 
within  the  age  of  puberty,  cannot 
bind  himself,  even  although  his  fa- 
ther consent 


De  conditione  impossibili. 

^  X.  %  impossibilis  conditio  sti-        ^  10.  If  an  impossible  condition 


ptdationibus  adjiciatur,  nihil  valet 
stijmlatio.  Impossibilis  autem  con- 
ditio habetur,  cui  natura  impedi- 
mento  est,  qnominjis  existat ;  velu- 
ti  si  quis  ita  dixerit,  si  digito  cen- 
tum atiigero,  dare  spondes  7  at,  si 
ita  stipuletur,  si  digito  ccetum  non 
attigero  dare  spondes?  pure  facta 
ebligatio  intelligitur,  ide6que  sta- 
tim  peti  potest. 


be  added  to  the  obligation,  the  stip- 
ulation is  null ;  and  that  condition 
is  reckoned  impossible,  of  which 
nature  forbids  the  event :  as,  if  a 
man  should  say,  do  you  promise,  if 
I  touch  the  heavens  with  my  finger? 
but  suppose  a  stipulation  to  be  thus 
made ;  do  you  promise,  if  I  do  not 
touch  the  sky  with  my  finger  f  such 
a  stipulation  would  be  imderstood 
to  cause  a  simple  obligation,  the 
performance  of  which  might  be  in- 
stantly demanded. 


De  absentia. 


^XI.  Item  rerbomm  obligatio, 
inter  absentes  concepta,  inntilis  est. 
Sed,  cum  hoc  materium  litium  con- 
tontiosiabominibus  prssstabat,  fort^ 
posttempus  tales  allegationes  oppo- 
nentibus,  et  non  pr»sentes  fuisse 
▼el  se  vel  adversaries  suos  conten- 
dentibus,  ided  nostra  constitutio 
propter  celeritatem  dirimendarum 
hUum  introducta  est,,  quam  ad  Cie^ 
sarienses  advocatos  scripsimus ;  per 
quam  disposuimus,  tales  scripturas, 
qua  presto  esse  partes  indicant, 
omni6  esse  credendas,  nisi  is,  qui 
talibus  utitur  improbis  allegationi- 
hos,  manifestissimus  probationibus, 
▼el  per  seriptimun,  rel  per  testes 
MBoneff,  approbaverit,  tot&eo  diOy 


^  II.  A  verbal  obligation,  made 
between  absent  persons,  is  also  void. 
But,  when  this  doctrine  afforded  mat- 
ter of  strife  to  contentious  men,  al- 
ledging  after  some  time  elapsed, 
that  either  they  or  the  other  parties 
were  not  present,  we  issued  our 
constitution,  addressed  as  a  rescript 
to  the  advocates  of  Csesarea,  which 
effectually  provided  for  the  speedy 
determination  of  such  suits:  and  by 
this  we  have  ordained,  that  full  cre- 
dit shall  be  given  to  those  written 
acts,  orinstnunents,  which  declare, 
that  the  contracting  parties  were 
present ;  unless  the  party,  who  al- 
J&iges  absence,  makes  it  evident  by 
the  most  manifest  proofr  either  in 
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quo  conficiebantur  instrumentum, 
sese  vel  adyersarium  suum  in  aliis 
locisfuisse. 


writing  or  by  witnesses,  that  either 
he,  or  his  adversary,  was  in  some 
other  place,  during  the  whole  day, 
in  which  the  instrument  was  made. 


De  stipulationo  post  mortem,  vel  pridie  quam  alter  contra- 

hentium  moriatur. 


§  Xn.  Post  mortem  suam  dari 
sibi  nemo  stipulari  poterat,  non  ma- 
gis  quam  post  mortem  ejus,  k  quo 
stipulabatur.  Ac  nee  is,  qui  in  ali- 
cujus  potestate  est,  post  mortem 
ejus  stipulari  poterat;  quia  patris 
vel  domini  voce  loqui  videretur. 
Sed  et,  si  quis  ita  stipuletur,  pridie 
quam  moriar,  vel,  pridie  quam  mo- 
rieriSj  dare  spandesf  inutilis  erat 
stipulatio.  Sed,  cum,  ut  jam  dic- 
tum est,  ex  consensu  contrahentium 
stipulationes  valeant,  placuit  nobis, 
etiam  in  hunc  juris  articulum  ne- 
cessariam  inducere  emendationem, 
ut,  siv^  post  mortem,  sive  pridi^ 
quam  moriatur  stipulator,  siv^prom- 
issor,  stipulatio  concepta  sit,  stipu- 
latio valeat 


§  12.  A  man  could  formerly  no 
more  stipulate,  that  a  thing  should 
be  given  him  after  his  own  death, 
than  after  the  death  of  the  oblig5r. 
Neither  could  any  person  under  the 
power  of  another  stipulate,  that  any 
thing  should  be  given  him  after  his 
death,  because  such  person  would 
appear  to  speak  the  words  of  his  fa- 
ther or  master.  And,  if  a  man 
had  stipulated  in  this  manner :  do 
you  promise  to  give  the  day  before 
I  die?  or  the  day  before  you  die  f 
the  stipulation  was  also  invaUd. 
But  since  all  stipulations,  as  we 
have  already  said,  take  their  force 
from  the  consent  of  the  contracting 
parties,  we  have  thought  it  proper 
to  introduce  a  necessary  emendation 
in  this  respect,  so  that,  whether  it 
be  stipulated,  that  a  thing  shall  be 
given  after,  or  immediately  before, 
tlie  death  either  of  the  stipulator  or 
the  obligor,  the  stipulation  shall  be 
good. 


De  stipulatione  praepostera. 


$  XUI.  Item,  si'quis  ita  stipula- 
tus  erat,  si  navis  eras  ex  Asia  vene- 
rUf  hodie  dare  spondesf  inutilis 
orat  stipulatio,  quia  praepostere  con- 
cepta est  Sed,  cum  Leo  inclytse 
lecordationis  in  dotibus  eandem 
stipulationem,  qusB  prspostera  nun- 


§  13.  Also,  if  a  man  had  thus 
stipulated,  do  you  promise  me  mon- 
ey to-^yj  if  a  certain  ship  should 
arrive  to-morrow  from  Asia?  it 
would  have  been  invalid,  because 
preposterously  conceived.  But, 
since  the  emperor  Leo,  of  renowned 
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eupatur,  non  esse  rejiciendam  ex- 
istimaverit,  nobis  placuit  et  huic 
perfectum  robur  accommodare,  ut 
non  soliaxi  in  dotibus,  sed  etiam  in 
omnibus,  valeat  hujusmodi  concep- 
tio  stipulationis. 


memory,  was  of  opinion,  that  such 
stipulations  ought  not  to  be  rejected 
as  to  marriage  portions,  it  hath 
pleased  us  also  to  give  a  fuller  force 
to  this  doctrine  by  ordaining,  that 
every  stipulation  of  like  import 
shall  hold  good  not  only  in  mar- 
riage portions,  but  likewise  in  all 
other  contracts. 


De  Btipulatione  coUata  in  tempus  mortis. 


§  XIY.  Ita  autem  stipulatio  con- 
cepta,  veluti  si  Titius  dicat,  cum 
fnariar,  dare  apondes  f  vel  cum  mo- 
rieris  f  et  apud  veteros  utiUs  erat, 
et  nunc  valet 

. 

^  XY.  Item  post  mortem  alterius 
rect^  stipulamur. 


$  14  If  a  stipulation  had  been 
thus  conceived;  do  ycu  promisOj 
when  I  am- about  to  die  f  or  when 
you  are  about  to  die  f  it  was  good  by 
the  ancient  law,  and  is  so  now. 

^15.  We  may  also  legally  stip- 
ulate, (that  a  thing  shall  be  given,) 
after  the  death  of  a  third  person. 


De  promissione  scripta  in  instrumento. 


§  XYI.  Si  scriptum  in  instru- 
mento  fuerit,  promisisse  ahquem, 
perind^  habetur,  atque  si  interroga- 
tioneprsecedente  responsimi  sit 


^  16.  If  it  be  written  in  an  act  or 
instrument,  properly  attested,  that 
a  man  hath  entered  into  an  obliga- 
tion by  promise,  it  will  be  presum- 
ed, that  the  promise  was  in  answer 
to  a  precedent  interrogation. 


De  pluribus  rebus  in  stipnlationem  deductis. 


$  Xyn.  Quoties  plures  res  un& 
stipulatione  comprehendimtur,  si- 
quidem  promissor  sunphcit^r  res- 
pondeat dare  epondeOy  propter  om- 
nes  toietur.  Si  verd  unam  ex  his, 
vel  quasdam,  datarum  se  spopon- 
derit,  obligatio  in  iis,  pro  quibus 
spoponderit,  contrahitur :  qx  pluri- 
bus enim  stipulationibus  una  vel 


^  17.  When  many  things  are  com. 
prehended  in  one  stipulation,  a  man 
binds  himself  to  all,  if  he  answer 
simply  I  promise.  But,  if  he  pro- 
mise to  give  one,  or  some  o{  the  things 
stipulated,  an  obligation  is  contract- 
ed only  in  respect  to  those.  For, 
of  many  stipulations,  it  may  happen 
that  only  one,  or  some  of  them  may 
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qntwimn  Tidentvor  ene  pcrftctoBj 
smgnlas  enim  res  stipitlari,  et  ad 
nngalas  respoiidsre,  debttous. 


be  made  perfect  by  a  aepamte  en- 
ewer;  and  etrictly  we  oafjtkt  to  eO- 
pulate  for  ever]rtl^mg  severally,  and 
to  answer  severally. 


De  poena  adjecta  atipulationi,  alii  dari. 


$  XVin.  Alteri  stipulari  (ut  su* 
priL  dictum  est)  nemo  potest  In* 
ventae  enim  sunt  hujusmodi  stipu- 
lationes  vel  obligatiooes  ad  hoc,  ut 
unusquisque  acquirat  sibi,  quod  sua 
interest;  c»teri!im,  si  alii  detur,  ni- 
hil interest  stipulatoris.  Han^,  si 
quia  velit  hoc  facere,  poenam  stipu- 
lari conTeniet,  ut,  nisiita  factum 
sit,  ut  est  comprehensum,  commit- 
tatur  pcenss  stipulatio  etiam  ei,  cujus 
nihil  interest  Poenam  enim  cum 
stipulaturquis,  non  illud  inspicitur, 
quod  intersit  ejus,  sed  quao  sit  quan- 
titas  in  conditione  stipulationis. 
Erg6,  si  quis  ita  stipuletur,  T\iio 
darif  nihil  agit;  sed,  si  adjecerit 
poanam,  nisi  dederisj  id  aiweos  da- 
re spandea?  tunc  committitur  sti- 
pulatio. 


$  18.  No  man  can  stipulate  for 
another,  as  we  have  already  observ- 
ed ]  for  stipulations  and  obligations 
have  been  invented,  that  every  per- 
son may  acquire  for  his  own  ad  van- 
tage; and,  if  this  be  given  to  anoth- 
er, the  stipulator  has  no  interest 
But,  if  a  man  would  effectnaUy  sti* 
pulate  for  another,  he  riiould  bind 
the  obligor  to  perform  the  covenants 
under  a  penalty,  payable  to  him, 
who  otherwise  would  receive  no  ad- 
vantage firom  the  obligation:  finr, 
when  a  penalty  is  stipulated,  the 
interest  of  the  stipulator  is  not  so 
much  regarded,  as  the  quantum  of 
penalty.  Therefore,  if  a  man  should 
stipulate,  thai  a  certain  thing  shall 
be  given  to  TMus  it  will  not  avail ; 
but,  if  he  add  a  penalty  as,  do  you 
promise  to  give  me  so  many  aureij 
if  you  do  not  give  the  thing  stipu- 
latedto  Tiiius?  the  penalty  stipula- 
ted is  put  in  jeopardy. 


intersit  ejus,  qui  alii  stipulatar. 


^  XDL  Sed  et,  si  quis  stipuletur 
alii,  cum  ejus  interesset,  placuit 
stipulationem  valere.  Nam,  si  is, 
qui  pnpilli  tutelam  administrare 
eoBperat,  cesserit  administrationem 
Gontutori  suo,  et  stipuletur  rem  pu* 
pilli  salvam  fore,  quoniam  interest 
atipalatens  fieri,  qood    stipolatus 


$  19.  But,  if  any  man  should  sti- 
pulate for  the  benefit  not  merely  of 
another,  but  of  himself  also,  it  is 
valid.  Ilius  if  he,  who  hath  begun 
to  administer  the  tutelage  of  a  pupil, 
should  afterwards  give  up  the  ad- 
ministration to  his  co-tutor,  and  sti- 
pulate for  the  security  of  die  estate 
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est;  cum  obligatus  futurus  sit  pu- 
pillo,  si  mal^  res  gesserit,  tenet  obli- 
gatio.  Ergo  et,  si  quis  procuratori 
suo  dari  stipulatus  sit,  habebit  vi- 
res stipulatio.  Et,  si  creditori  suo 
quis  stipulatus  sit  quod  sua  inter- 
est, ne  fort^  vel  pcena  committatur, 
vel  prsdia  distrahantur,  quss  pig- 
nori  data  erant,  valet  stipulatio. 


of  his  pupil,  in  this  case,  (inasmuch 
as  such  a  stipulation  is  for  the  inter- 
est of  the  stipulator,  who  is  liable 
for  damages  to  the  pupil,  if  the  co- 
tutor  should  make  default,)  the  ob- 
ligation  would  bind.  So  if  a  man 
stipulate,  that  a  thing  shall  be  given 
lo  his  pioetor,  it  will  bind.  A  stip- 
*ulation  made  by  a  debtor  for  the 
use  of  his  creditor  is  good,  because 
it  is  the  interest  of  the  debtor,  either 
that  the  penalty,  upon  which  he 
borrowed,  should  not  be  exacted 
from  him,  or  that  his  goods,  whicli 
are  pledged  should  not  be  sold. 

De  poena  adjecta  promissioni  facti  alieni. 

$  XX.  Vice  ver8&,  qui  alum  fac-  $  20.  Qa  the  contrary,  he,  who 

turum  promisit,  videtur  in  e&  esse  undertakes  for  the  performance  of 

causa,  ut  non  teneatur,  nisi  pcenam  another,  is  not  bound  unless  he  pro- 

ipse  promiserit  mises  under  a  penalty. 

De  re  stipulantis  futnra. 

$  XXI.  Itemnemo remsuam  fu-  $  21.  No  man  can  kgaUy  stipu- 
turam,  in  eum  casum,  quo  sua  sit,  late,  that  a  thing  shall  be  giveix 
utilit^r  stipulatur.  him,  when  it  shall  become  his  owo^ 

De  dissensu. 


§  XXII.  Si  de  ali&  re  stipulator 
senserit,  de  ali&  promissor,  perinde 
nulla  contrahitur  obligatio,  ac  si  ad 
interrogatum,  responsum  non  es- 
set;  veluti  si  hominem  Stichum  & 
te  quis  stipulatus  fuerit,  tu  de  Pam- 
philo  senseris,  quemStichimx  voca- 
ri  credideris. 


^22.  If  the  stipulator  allude  to 
one  thing,  and  the  obligor  to  ano- 
ther, no  more  obligation  is  contract- 
ed, than  if  no  answer  had-  been 
made  to  the  interrogation ;  and  this 
would  be  the  case,  if  a  man  should 
stipulate,  that  Stichtis  should  be 
given  to  him,  and  the  obligor  should 
intend  to  give  Pamphilus,  upon  a 
persuasion,  that  Pamphiius  is  call- 
ed Stichus, 
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De  turpi  causa. 

^  XXni.  Quod  turpi  ex  causi  ^  23.  A  promise  made  for  a  dis- 

promissum  est,  veluti  si  quis  hom-  honest  purpose,  as,  to  commit  hom- 

icidiumvel  sacrilegiumse  facturum  icide  or  sacrilege,  is  not  binding, 
promittat,  non  valet. 

De  morte  contrahentium. 


§  XXIV.  Cum  quis  sub  aliqu& 
conditione  stipulatus  fuerit,  licet  an- 
te conditionem  decesserit,  postea 
ezistente  conditione  heeres  ejus  age- 
re  potest  Idem  est  et  ex  promis- 
soris  parte. 


§  34.  If  the  stipulator  should  die 
pending  the  event  of  a  conditional 
stipulation,  his  heir  may  sue  the 
obligor,  if  the  event .  afterwards 
happen.  And,  should  the  obligor 
die  before  the  condition  happens, 
his  heir  may  be  sued  by  the  stiptda- 
tor. 


Quando  agi  potest  ex  stipulatione. 


^  XXY.  Qui  hoc  anno  aut  hoc 
mense  dari  stipulatus  est,  nisi  om- 
nibus partibus  anni  vel  mensis  prse- 
teritis,  non  rect^  petet  Si  fundum 
dari  stipuleris,  vel  hominem,  non 
poteris  continud  agere,  nisi  tantum 
spatium  prseterierit,  quo  tradito  fie- 
ri possit. 


^  25.  Whoever  stipulates,  that  a 
thing  shall  be  given  to  him  this  year 
or  this  month,  cannot  legally  sue 
th«  obligor,  until  the  whole  year  or 
month,  is  elapsed.  And,  if  you  sti- 
pulate, for  a  peice  of  ground,  or  a 
slave,  you  caimot  instantly  sue  the 
obligor,  but  must  wait  until  a  space 
of  time  hath  past,  in  which  a  delive- 
ry might  reasonably  have  been  made. 


TITULUS    VIGESIMUS-PRIMUS. 

DE  FIDEJUSSORIBUS. 
D.  xlvi.  T.  1.     C.  viii.  T.  41.     Nov.  4. 

Cur  accipiuntur  fidejussores. 

PRO  eo,  qui  promittit,  solent  Sometimes  others  bind  themselves 
alii  obligari,  qui  fidejussores  appel-  for  the  promissor.  Such  sureties 
lantur ;  quos  homines  accipere  so-    are  called  ^/fcfe^'u^^or^,  and  are  gene- 
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lent,  dum  curant,  ut  diligentius  si-    rally  required  by  creditors  for  their 
bi  cautum  sit  greater  security. 

In  quibus  obligationibus.  ' 

r 

^  I.  In  omnibus  autem  obliga-  ^  1.  Fide-jussars  may  be  receiv- 
tionibus  assumi  possunt ;  id  est,  si-  ed  in  all  obligations,  whether  con- 
vh  re  sivfe  verbis  sivfe  Uteris,  sivfe  tracted  by  the  delivery  of  the  thing 
consensu,  contracts  fuerint :  ac  nee  itself,  by  words,  by  writing,  or  the 
illud  quidem  interest,  utrum  civilis,  mere  consent  of  parties :  nor  is  it 
an  naturalis  sit  obligatio,  cui  adjici-  material,  whether  the  obligation  be 
tur  fidejussor;  adeo  quidem,  ut  civil  or  natural;  for  a  man  may 
pro  servo  quoque  obligetur,  sivi  intervene,  and  oblige  himself,  as  a 
extraneus  sit,  qui  fidejussorem  k  fide-jussor  or  surety,  even  on  the 
servo  accipiat,  siv6  ipse  dominus,  behalf  of  a  slave ;  and  this  may  be 
in  id,  quod  sibi  naturalit^r  debe-  done,  whether  the  person,  who  ac- 
tur.  cepts  Xhefide-jitsssor,  by  a  stranger 

or  the  master  of  the  slave,  when  the 
thing  due  is  a  natural  debt  or  ob- 
ligation. 

De  haerede. 

^  II.  Fidejussor  non  tantum  ip-  ^  2.  A  fide-jussar  is  not  only 
se  obligatur,  sed  etiam  hseredem  boimd  himself,  but  by  his  death 
relinquit  obligatiun.  transmits  the  obligation  to  his  heir. 

Si  fidejussor  prsecedat  vel  sequatur  obligationem. 

^  III.  Fidejussor  et  prsecedere  ^  3.  A^/!(fe^'t/5«or  maybeaccept- 
obligationem  et  sequi  potest.  ed,  either  before  or  after  an  obhga- 

tion  is  entered  into. 

De  pluribus  fidejussoribiis. 

§  IV.  Si  plures  sint  fidejusso-  §  4.  Where  there  a-xefide-jussors^ 

res,  quotquot  enmt  numero,  singu-  however  numerous,  each  is  bound 

li  in  solidum  tenentur;  itaque  U-  for  the  whole  debt ;  and  the  credi- 

berum  est  creditori,  k  quo  velit,  so-  tor  may  choose,  from  whom  he  will 

lidum    petere.    S^d    ex    epistold  demand  it.     But,  by  a  rescript  of 

Divi   Hadriani  compellitur  credi-  the  emperor  Adrian^  a  creditor  may 

tor  k  singuUs,  qui  modo  solvendo  be  obliged  to  demand  separately 

sunt  litis  contestatse  tempore,  par-  from  every  Jide-jussar,  who  is  sol- 

tes  petere;  idedque,  si  quis  ex  fi-  vent  at  the  time  of  the  suit,  his  share 

dejussoribus  eb  tempore  solvendo  of  the  debt  pro  rcUa  ;  and,  if  any  of 
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BOQ  sit,  hoc  cttteios  onerat.  Sed, 
si  ab  uno  fidejussore  creditor  to- 
tiim  coDsecutus  fiierit,  hujus  soliiis 
'  detrimentum  erit,  si  is,  pro  quo 
fidejussit,  solvendo  non  sit :  et  sibi 
imputa^e  debet,  cum  potuerit  ju- 
yari  ex  epistoli  Divi  Hadriani,  et 
desiderare,  ut  pro  parte  in  se  de- 
tur  actia 


the  fide-jussorSj  at  the  time  of  the 
suit,  is  not  solvent,  the  burden  falls 
upon  the  rest.  But,  if  a  creditor 
obtain  his  whole  demand  from  one 
of  the  Jide-jtissorSj  the  whole  loss 
shall  be  his,  if  the  principal  be  in- 
solvent :  for  such  Jide-jussor  must 
blame  himself,  since  under  the  res- 
cript of  the  emperor  Adrian^  he 
might  have  prayed,  that  no  action 
should  be  given  against  him,  for 
more  than  his  share  of  the  debt,  as 
surety. 


In  qaam  summam  obligatuor  fide-jassor. 


§  V.  Fidejussores  ita  obligari 
non  possunt,  ut  plus  debeant,  quam 
debet  is,  pro  quo  obligantur :  nam 
eonim  obligatio  accessio  est  princi- 
palis obligationis;  nee  plus  in  ac- 
cessione  potest  esse,  quam  in  prin- 
cipali  re ;  at  ex  diverso,  ut  minus 
debeant,  obligari  possunt.  Itaque, 
si  reus  decem  aureos  promiserit, 
fidejussor  in  quinque  rect^  obliga- 
tur;  contra  verd  obligari  non  po- 
tmL  Item,  si  ille  pur^  promise- 
rit|  fidejussor  sul;  conditione  pro- 
mittere  potest ;  contra  verd  non  po- 
test Non  solium  autem  in  quan- 
titate,  sed  etiam  in  tempore,  mi- 
nus aut  plus  intelligitur :  plus  enim 
est  statim  aliquid  dare,  minus  est 
post  tempus  dare. 


^  6.  Fide-jussars  ought  not  to  be 
bound  in  a  greater  sum,  than  the 
debtor  owes ;  for  their  obligation  is 
an  accession  to  the  principal  obliga- 
tion ;  and  an  accessary  debt  cannot 
be  greater  than  the  principal,  though 
It  may  be  less.  Therefore,  if  the 
principal  obligor  promises  ten  aurdf 
the  fick-jussor  may  be  boimd  in 
five ;  but  the  Jide-jussar  cannot  be 
bound  in  ten,  when  the  principal 
obligor  is  bound  only  in  five. 
Also,  when  the  obligor  promises 
simply,  the  surety  may  promise 
conditionally;  but,  if  the  surety  is 
bound  simply,  when  the  principal  is 
bound  conditionally,  the  obUgation 
is  void.  And  the  terms  greater  and 
less  take  place,  not  only  in  quantity 
but  also  in  time ;  for  an  obligation 
to  deliver  a  thing  instantly  is  great- 
er, than  to  deliver  it  after  a  time. 
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De  actione  fidejussoris. 
$  TI.  Si  quid  autem  fidejussor        ^  6.  If  a  Jide-jussor  hath  been 


pro  reo  solv^rit,  ejus  recuperandi 
caus&  habeut  cuxq  eo  mandati  judi- 
cium. 


obliged  to  pay  money  for  his 
principal,  he  may  have  an  action 
of  mandate  to  recover  the  sum  paid. 


Si  fidejussor  greece  accipiatur. 

^  yn.  Grsece  etiam  fidejussor  ita        ^  7.  A.  fde-jussor  may  thus  bind 


accipitur     t^  i^i/  n^Sk  xalsvoif  Xsym, 

Sed  et  si  dixerit,  Sslot,  siv^  ^Hloftai, 
sed  et,  ipvf^<»  pro  eo  erit,  ac  si  dix- 
crit,  ieyw. 


himself  even  in  greek;  I  answer  or 
speak  solemnly  upon  my  faUh. 
But,  the  expressions,  I  am  willing, 
or  I  promise,  would  answer  the 
same  purpose. 


Si  scriptum  sit,  aliquem  fidejussisse. 
^  Vni.  In  stipulationibus  fide-        ^  8.  It  is  a  general  rule  in  all 


jussorum  sciendum  est,  hoc  gene- 
ralitir  accipi,  ut,  quodcunque  scrip- 
tum sit  quasi  actum,  yideatur  eti- 
am actmn.  Idedque  constat,  si 
quis  scripserit  se  fidejussisse,  vide- 
ri  omnia  solemnit^r  acta. 


fide-jussorial  stipulations, that  what- 
ever is  alleged  in  writing  to  have 
been  done,  is  presumed  to  have  been 
actually  done :  therefore,  if  a  man 
in  writing  confesses,  that  he  hath 
become  a  fde-jussor^  it  is  also  pre- 
sumed, that  the  necessary  forms 
were  observed. 


TITULUS   VIGESIMUS-SECUNDUS. 


DE  UTERARUM  OBLIGATIONIBUS. 


0.  iv. 

OLIM  scriptur&  fiebat  obligatio, 
quae  nominibus  fieri  dicebatur; 
qu8B  nomina  hodie  non  sunt  in  usu. 
Plant,  si  quis  debere  se  scripserit, 
quod  sibi  numeratum  non  est,  de 
pecuni&  minimi  numerat&,  post 
multum  temporis,  ezeeptionem  op- 


T.  30. 

A  species  of  written  obligation 
anciently  prevailed,  by  registering 
the  names  of  the  contractors ;  these 
were  called  nomina^  but  are  not 
now  in  use.  But,  if  a  man  confess- 
es in  writing,  that  he  owes,  what 
in  reaUty  he  never  received,  he  can- 
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ponere  non  potest:  hoc  enim  sae- 
pissimfe  constitutum  est  Sic  fit, 
ut  et  hodie,  dum  queri  non  potest, 
ficriptura  obligetur ;  et  ex  ei  nas- 
catur  condictio,  cessante  scilicet 
verborum  obligatione.  Multum 
autem  tempus  in  hac  exceptione 
antea  quidem  ex  principalibus  con- 
stitutionibus  usque  ad  quinquenni- 
um procedebat:  sed,  ne  creditores 
diutius  possint  suis  pecuniis  for- 
sitan  defraudari,  per  constitutionem 
nostram  tempus  coarctum  est,  ut, 
ultra  biennii  metas,  hujusmodi  ex- 
ceptio  minimi  extendatur. 


not  plead  as  an  exception  after  a 
long  period,  that  the  money  was 
never  advanced:  and  this  limitation 
of  time  has  frequently  been  pre- 
scribed by  the  constitutions.  Hence, 
at  this  day,  a  man  is  bound  by  his 
written  note,  if  he  cannot  legally 
bring  an  exception ;  and  from  this 
written  contract  arises  an  action 
called  a  condiction,  when  no  verbal 
obligation  can  be  proved.  Former- 
ly the  imperial  constitutions  allow- 
ed a  space  of  time,  not  less  than  five 
years,  in  which  any  man  might 
bring  an  exception,  pecunice  non 
numeratcB,  i.  e.  of  money  not  ad- 
vanced. But  for  the  safety  of  credi- 
tors we  have  abridged  this  time, 
and  ordained,  that  such  an  excep- 
tion shall  not  he  after  two  years. 


TITULUS    VIGESIMUS-TERTIUS. 


DE  OBLIGATIONIBUS  EX  CONSENSU. 


Continuatio. 


CONSENSU  fiunt  obligationes 
in  emptionibus,  venditionibus,  loca- 
tionibus,  conductionibus,  societati- 
bus,  mandatis:  ided  autem  istis 
modis  obligatio  dicitur  consensu 
contrahi,  quia  neque  scripturd,  ne- 
que  prsesenti^,  omnimodo  opus  est: 
ac  nee  dari  quicquam  necesse  est, 
ut  substantiam  capiat  obligatio ;  sed 
sufficit,  eos,  qui  negotia  gerunt, 
consentire:  unde  inter  absentes 
quoque  talia  negotia  contrahuntur, 


Obligations  or  contracts  are  made 
by  consent  in  buying,  setting,  let- 
ting, hiring,  partnerships  and  man^ 
dates.  An  obligation,  thus  entered 
into  is  said  to  be  contracted  by  con- 
sent; because  neither  writing  nor 
the  presence  of  parties  is  absolutely 
requisite.  Nor  is  delivery  necessary 
to  make  the  contract  take  efiect ;  for 
it  suffices,  that  the  parties  consent ; 
hence  these  contracts  may  be  enter- 
ed into  by  absent  parties,  by  letters, 
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veluti  per  epistolam  vel  per  nunti- 
um.  Item  in  his  contractibus  alter 
alteri  obligatur  in  id,  quod  alteram 
alteri  ex  bono  et  ssquo  praestare 
oportet ;  cmn  alioqui  in  yerborum 
obligationibus  alius  stipuletur,  alius 
promittat 


or  messengers;  and  they  are  bound 
to  each  other  mutually  to  do  what 
is  just  and  right ;  but  generally  in 
verbal  contracts  one  party  stipu- 
lates and  the  other  promises. 


<  ^■^  » 


TUTULUS  VIGESIMUS-QUARTUS. 

DE  EMPTIONE  ET  VENDITIONE. 
D.  xviii.  &  xix.  T.  1.  C.  iv.  T.  38.  &  40. 

De  emptione  pura.     De  pretii  conyentione,  arrhis,  et  scrip- 

tura. 


EMPTIO  et  venditio  contrahi- 
tur,  simul  atque  de  pretio  convene- 
rit,  quamvis  nondum  pretium  nu- 
meratmn  sit,  ac  ne  arrha  quidem 
data  fuerit :  nam,  quod  arrhsQ  no- 
mine datur,  argumentum  est  emp- 
tionis  et  venditionis  contracts.  Sed 
hoc  quidem  de  emptionibus  et  ven- 
ditionibus,  quee  sin^  scripture  con- 
sistunt,  obtinere  oportet;  nam  nihil 
k  nobis  in  hujusmodi  emptionibus 
et  venditionibus  innoyatum  est.  In 
iis  autem,  qu»  scriptur&  conficiim- 
tur,  non  aliter  perfectam  esse  yen- 
ditionem  et  emptionem  constitui- 
mus,  nisi  et  instrumenta  emptionis 
fuerint  conscripta,  yel  manu  pro- 
pria contrahentium,  yel  ab  alio  qui- 
dem scripta,  k  contrahentibus  au- 
tem  subscripta;  et  si  per  tabellio- 
ne^  fiunt,  nisi  et  completiones  ac- 
ceperinty  et  fuerint  partibus  abso- 


The  contract  of  buying  and  sel- 
ling is  perfected  as  soon  as  the  price 
is  agreed  upon,  although  it  be  not 
paid,  nor  eyen  an  earnest  given ; 
for  earnest,  does  not  constitute  a 
contract,  but  serves  only  as  proof 
of  it.  And  this  is  the  law  respect- 
ing bargains  and  sales,  not  in  writ- 
ing; for  herein  we  have  made  no 
innovation.  But  where  there  is  a 
written  contract,  we  have  ordain- 
ed, that  a  bargain  and  sale  shall 
not  become  absolute,  imless  the  in- 
struments of  sale  are  written  by 
the  contracting  parties,  or  at  least 
signed  by  them,  if  written  by  oth- 
ers ;  and  if  drawn  by  a  public  no- 
tary, unless  executed  and  delivered 
complete  in  all  their  parts ;  for,  if 
any  thing  be  omitted,  there  is  locus 
pomiieniuB — ^room  to  retract;  and 
either  the  buyer  or  seller  may  re- 
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luta.  Donee  enim  aliquid  deest  ex 
his,  et  pcenitentiad  locus  est,  et  po ' 
test  emptor  vel  venditor  sin^  pcDn& 
recedere  ab  emptioneet  yenditione. 
Ita  tamen  impun^  recedere  ccmce- 
dimus,  nisi  jam  arrharum  nomine 
aliquid  fuerit  datum ;  hoc  enim 
subsecuto,  siv^  in  scriptis,  sive  sin^ 
scriptis,  venditio  celebrata  est,  is, 
qui  recusat  adimplere  contractum, 
si  quidem  est  emptor,  perdit  quod 
dedit ;  si  verd  venditor,  duplum  re- 
stituere  compellitur  ;  licet  super 
arrhis  nihil  expressum  sit.  Preti- 
autem  constitui  oportet ;  nam  nul- 
la emptio  sin^  pretio  esse  potest. 


cede  without  penalty,  if  no  earnest 
has  been  given.  But,  if  it  has, 
then  the  buyer,  whether  the  con- 
tract was  written  or  unwritten,  if 
he  refuse  to  fulfil  it,  loses  his  earn* 
est,  and  the  seller,  if  he  refuse,  is 
compellable  to  restore  double  the 
value  of  the  earnest,  although  no 
agreement  of  this  kind  was  ex- 
pressly made.  But  the  price  should 
be  fixed ;  for,  until  then,  there  can 
be  no  purchase. 


De  pretio  certo,  vel  incerto»  vel  in  arbitrium  alienum  coUato. 


^  I.  Sed  et  certum  esse  pretium 
debet :  alioqui,  si  inter  alioquos,  ita 
convenerit,  ut,  quanti  Titius  rem 
lestimaverit,  tanti  sit  empta,  inter 
veteres  satis  abund^que  hoc  dubi- 
tabatur,  constaretne  venditio,  an 
non.  Sed  nostra  decisio  ita  hoc 
constituit,  ut,  quoties  sic  composi- 
ta  sit  venditio,  qtuinii  iHe  cBstimave- 
fit,  sub  hac  conditione  staret  con- 
tractus, ut  siquidem  ille,  qui  nomi- 
natus  est  pretium  definierit,  time 
omnimodo  secundem  ejus  sestima- 
tionem  et  pretium  persolvatur,  et 
res  tradatur,  et  venditio  ad  eflfectum 
perducatur ;  emptore  quidem  ex 
empto  actione,  venditore  ex  vendi- 
to  agente.  Sin  autem  ille,  qui  no- 
minatus  est,  vel  noluerit,  vel  non 
potuerit,  pretium  definire,  tunc  pro 
nihilo  esse  venditionem,  quasi  nul- 
lo  pretio  statute.    Quod  jus,  cum 


^  1.  The  price,  ought  to  be  cer- 
tain. And  formerly,  when  it  was 
covenanted,  that  a  thing  should  be 
sold,  cU  whatever  price  THtius  should 
value  it,  the  ancient  lawyers  much 
doubted,  whether  such  a  sale  was 
good.  But  we  have  ordained,  that 
when  the  sale  is  so  made  as  that 
the  price  shall  be  fixed  by  a  third 
person,  it  shall  be  valid  under  that 
condition ;  so  that,  if  the  nominee, 
or  arbitrator,  determine  the  price,  it 
ought  to  be  paid  accordingly,  the 
thing  sold,  delivered,  and  the  sale 
perfected ;  otherwise  the  buyer  may 
have  an  action  ex  empto,  for  the 
thing  bought ;  and  the  seller  an  ac- 
tion ex  vendito,  for  the  thing  sold. 
But,  if  the  arbitrator  either  refuse, 
or  is  unable  to  determine  the  price, 
the  sale  is  null.  And,  as  we  have  so 
enacted  in  relation  to  sales,  it  is  not 
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in   yenditionibus  nobis  placuerit,    improper  that  the  SdJtne  law  fihoulA 
Hon  est  absurdum  et  in  locationibus    prevail,  in  letting  and  hireing. 
et  in  conductionibus  trahere. 


In  quibus  pretium  consistat.     Dififerentia  emptioniset  permu- 

tatjonis. 


$  U.  Item  pretium  in  numerate 
pecuni&  consistere  debet;  nam  in 
cseteris  rebus,  an  pretium  esse  pos- 
set, ?alde  quserebatur;  veluti,  an 
homo,  aut  fundus,  aut  toga,  alteriud 
rei  pretium  esse  possit.  Et  Sabi- 
nus  et  Cassius  etiam  in  ali&  re  pu* 
tabant  pretium  posse  consistere; 
unde  illud,  quod  yulg6  dicebatur, 
permutatione  rerum  emptionem  et 
venditionem  contrahi ;  eamque  spe- 
ciem  emptionis  et  venditionis  ve- 
tustiss'unam  esse.  Argumentoque 
utebantur  Grseco  poet&  Homero, 
qui  aliquam  partem  exercitus  Ach- 
ivorum  vinum  sibi  comparasse  ait, 
permutatis  quibusdam  rebus,  his 
verbis. 

« 

uyaaai, 
SvOep  aq  d^Pt^oPto  nagtjuoftooivteg 

Axato^ 
AlXok  fuv  x°^Xua>f  allot  6*  6i6»p*  otdi^Qti 
AXXoi  ds  qivoig,  allot  S*  avtotat  ^06G4ny, 
Allot  8*  apdQanodeoat, 

Hoc  est 
^     Naves  auiem  et  Lernno  appuler* 
uni  vinum  vehentes : 
lUinc  vinum  exnidbaiki  Achivi  co^ 

mantes  caput  ^ 
AUi  quidein  care^  alii  aniemferro 

nigro, 
AlH  pdlibuSy  am  ipsis  bohiSj 
Am  etiam  manetpUs^ 

Uiad  YII. 


35 


$  2.  The  pritie  of  an  ^rticM 
bought,  should  be  cash,  of  monfff 
told ;  for  it  hath  been  much  double 
ed,  whether  the  price  of  goods  oatl 
be  said  to  be  paid,  if  any  thing  bd 
given  for  th6in  but  money ;  as,  whtt*- 
ther  a  slave,  a  piece  of  ground,  ot  A 
robe,  can  be  paid  as  the  price  of  A 
thing.  The  lawyers  Sabinu^  tiA 
Cassius  thought,  that  a  pric6  niight 
consist  of  any  thing,  and  from  bene* 
it  has  been  commonly  said,  that 
emptiovenditioy  or  buying  and  sell- 
ing, is  contracted  by  (barter)  com- 
mutation ;  and  that  this  species  of 
buying  and  selling  is  the  most  an- 
cient. The  advocates  for  this  side 
of  the  question  quote  Hornet,  tirhd 
relates  in  the  following  lineii,  th&t  A 
part  of  the  Grecian  army  beUghi 
wine  by  giving  other  things  in  tt«- 
change  for  it. 

Wine  the  rest  pujr6has'd  at  UMt 

proper  cost, 
And  well  the  plenteous  fiig^  si^ 

plied  the  host : 
Each    in    exchange    ptdpoHkm^d 

treasures  gave, 
Some  brass  or  iron,  some  an  &df  &t 

slave.  Pope* 

But  the  lawyers  of  a  differait 
sect  maintained  that  commutatioa 
was  one  thing,  and  en^ftkhvemUili 
another ;  for  6therwiBB  slid  tfi^yj  m 
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scholffi  auctores  contra  sen- 
tiebant ;  aliudque  esse  existimabant 
pennutationem  rerum,  aliud  emp- 
tionem  et  venditionem ;  alioqui  non 
posse  rem  expediri,  permutatis  re- 
bus, qu8B  videatur  res  vsenisse,  et 
qu8B  pretii  nomine  data  esse ;  nam, 
utramque  videri  et  ysnisse  et  pre- 
tii nomine  datam  esse,  rationem  non 
pati  Sed  Proculi  sententia,  dicen- 
tis,  pennutationem  propriam  esse 
speciem  contractus  k  venditione  se- 
paratam,  meritd  prsvaluit ;  cum  et 
aliis  Homericis  versibus  adjuvaba- 
tur,  et  validioribus  rationibus  ar- 
gumentabatur :  quod  et  anteriores 
Divi  Principes  admiserunt,  et  in 
nostris  Digestis  latius  significatur. 


the  commutation  of  any  two  things 
it  can  never  appear,  which  has  been 
sold,  and  which  has  been  given,  as 
the  price  of  the  thing  sold ;  and  it  is 
contrary  to  reason,  that  each  should 
appear  to  have  been  sold,  and  that 
each  also  should  appear  to  have 
been  given,  as  the  price  of  the  other. 
The  opinion  of  ProcubiSj  who  main- 
tained, that  commutation  is  a  spe- 
cies of  contract,  separate  from  ven- 
dition, hath  deservedly  prevailed : . 
for  he  is  supported  by  other  verses 
from  Homer,  and  has  enforced  his 
opinion  with  strong  arguments ;  and 
this  is  the  doctrine,  which  our  pre- 
decessors, the  emperors  Diodesian 
and  Maximian^  have  admitted,  as 
appears  more  at  large  in  our  Di- 
gest?. 


De  periculo  et  commodo  rei  venditae. 

$  in.  Cum  autem  emptio  et  ven-       ^  3.  When  emption  and  vendition 


ditio  contracta  sit,  (quod  effici  dixi- 
mus  simul  atque  de  pretio  conve- 
nerit,  cum  sin^  scripturft  res  agi- 
tmr,)  periculum  rei  venditse  statim 
ad  emptorem  pertinet,  tametsi  ad- 
huc  ea  res  emptor!  tradita  non  sit. 
Itaque,  si  homo  mortuus  sit,  vel 
aliqu&  parte  corporis  Isesus  fiierit, 
aut  cedes  totse,  vel  aliqu&  ex  parte, 
incendio    consumptse    fuerint,  aut 
fundus  vi  fluminis  totus  vel  aliquft 
ex  parte  ablatus  sit,  siv^  etiam  in- 
imdatione  aquse,  aut  arboribus  tur- 
bine dejectis,  long^  minor  aut  de- 
terior  esse  cceperit,  emptoris  dam- 
num  est;    cui    necesse    est,   licet 
lem  non  fuerit  nactus,  pretium  sol- 
vere.   Quicquid  enim  smh  dolo  et 
culpA  venditoris  acciditj  in  eo  ven- 


are  once  contracted,  (which  is  so 
soon  as  the  price  is  agreed  on,  when 
the  covenant  is  not  in  writing,)  the 
buyer  becomes  liable  to  the  risque  of. 
the  thing  sold,  although  it  be  not  yet 
delivered.  Therefore,  if  a  slave 
should  die,  or  be  hurt,  or  if  a  build- 
ing, or  part  of  it  should  be  consumed 
by  fire,  or  if  lands  sold,  or  any  part 
of  them,  should  be  wa^ed  away  by  * 
a  torrent,  or  damaged  by  an  inun- 
dation, or  by  a  storm,  which  may 
destroy  the  trees,  the  loss  must  be 
sustained  by  the  buyer,  who  must 
pay  the  price  agreed  on,  although 
he  never  had  possession  of  the 
thing;  for  whatever  the  accident 
be,  if  it  happen  neither  by  the  firaud, 
nor  &ult  of  the  seller,  he  is  secure. 
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ditor  securus  est;  sed  et,  si  post 
emptionem  fundo  aliquid  per  aJlu- 
vionem  accesserit,  ad  emptoris  com- 
modum  pertinet;  nam  et  commo- 
dum  ejus  esse  debet,  cujus  pericu- 
lum  est.  Quod  si  fugerit  homo, 
qui  vsBniit,  aut,  surreptus  fuerit,  ita 
ut  neque  dolus,  neque  culpa  vendi- 
toris  intervenerit,  animadverten- 
dum  erit,  an  custodiam  ejus  usque 
ad  traditionem  venditor  susceperit ; 
san^  enim  si  susceperit,  ad  ipsius 
periculum  is  casus  pertinet ;  si  non 
susceperit,  securus  est.  Idem  et 
in  cseteris  animalibus  csterisque 
rebus  intelligimus.  Utique  tamen 
vindicationem  rei  et  conditionem 
exhibere  debebit  emptori,-  quia 
san^,  qui  nondum  rem  emptori  tra- 
didit,  adhuc  ipse  dominus  est.  I- 
dem  etiam  est  de  furti  et  de  damni 
injuris  actione. 


On  the  other  hand,  if,  after  sale,  the 
lands  should  be  increased  by  allu- 
vion, this  increase  becomes  the  gain 
of  the  buyer;  for  it  is  just,  that  he 
should  receive  the  profit,  who  must 
have  sustained  the  loss.  But,  if  a 
slave  who  is  sold,  should  run  away 
or  be  stolen,  and  no  fraud  or  negli- 
gence can  be  imputed  to  the  seller, 
it  must  be  inquired,  whether  the 
seller  undertook  the  safe  custody  of 
the  slave,  imtil  delivery  should  be 
made ;  if  he  did,  he  is  answerable, 
if  not,  he  is  secure.  The  same  law 
takes  place  in  regard  to  all  other 
animals  and  things.  But,  the  seller 
should  make  over  his  right  of  vin- 
dication and  condiction  to  the  buy- 
er; for  he,  who  has  not  delivered 
the  thing  sold,  is  still  considered  as 
the  proprietor  of  it  Actions  also 
of  theft,  or  damage  done,  must  be 
transfenred  by  the  seller  to  the  buy- 
er, (when  the  thing  sold  is  stolen,  or 
damaged  before  delivery.) 


De  emptione  conditionali. 


§  lY.  Emptio  tarn  sub  conditi- 
one  quam  pur^  contrahi  potest :  sub 
conditione,  veluti,  si  SHchus  intra 
certian  diem  tibi  pkumerii,  erit  tibi 
emptus  aureis  tat. 


^  4  A  sale  may  be  contracted 
conditionally,  as  well  as  purely: 
as  when  the  seller  agrees;  ifvrithr 
in  a  certain  time  you  shall  apprefve 
of  the  slave  StichuSy  he  shall  be 
your^sfor  so  many  aureL 


De  emptione  rei,  quse  non  est  in  commercio. 


^  y.  Loca  sacra,  vel  religiosa, 
item  publica,  (veluti  forum,  basili- 
cam,)  frustra  quis sciens  emit;  qus 
tamen,  si  pro  profanis  vel  privatis 
deceptus  k  venditore  quis  emerit, 
habebit  actionem  ex  empto,  quod 
non  habere  ei  liceat,  ut  consequatur, 


§  5.  Whoever  knowingly  purcha- 
ses a  sacred,  religious,  or  public 
place,  such  as  a  Forum,  or  Court  of 
justice,  it  is  void.  But,  if  he  pur- 
chased them  as  profane  or  private, 
being  imposed  upon  by  the  seller, 
then  such  purchaser,  not  being  able 
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quod  W9,  interest,  eum  deceptum 
non  esse.  Idem  juris  est,  si  homi- 
U^xa  liberum  pro  serro  emerit. 


to  obtain  possession,  may  have  an 
action  ex  empto  against  the  seller, 
and  recover  damage  for  the  deceit 
The  law  is  the  same,  if  any  person 
should  mistakenly  buy  a  freeman 
instead  of  a  slave. 


TITULUS  VIGESIMUS-QUOTUS. 

DE  LOCATIONE  ET  CONDUCTIONE. 
D.  xix.  T.  2.    C.  iv.  T.  65.     C.  ii.  T.  70. 

CoUata  emptionis,  et  locationis.     De  mercedis  conven- 

tione. 


LOCATIO  et  conductione  prox- 
ima  est  emptioni  et  venditioni, 
iisdemque  juris  regulis  consistit 
Nam  ut  emptio  et  venditio  ita  con- 
tpahitur,  si  de  pretio  conrenerit, 
sic  et  locatio  et  conductio  ita  con- 
trahi  intelligitur,  si  merces  consti- 
tuta  sit:  et  competit  locatori  qui- 
dem  locati  actio,   conductori  verd 


Location  and  conduction^  i.  e. 
letting  and  hireing,  are  nearly  alli- 
ed to  emption  and  vemlitian,  i.  e. 
buying  and  selling ;  and  are  govern- 
ed by  the  same  rules ;  for  as  the  lat- 
ter takes  place  so  soon  as  the  price 
is  agreed,  upon,  so  the  former  are 
contracted,  when  the  hire  is  once 
fixed  by  the  parties.  The  locator^ 
or  person  who  lets,  is  intitled  if  ag- 
grieved, to  an  actio  locati,  and  the 
conductor  or  hirer  may  have  his 
actio  conducti,  against  the  locator. 


De  mercede  coUata  in  arbitrium  alienum. 


$  I.  Et,  qusB  supra  diximus,  si 
alieno  arbitrio  pretium  permissum 
ftierit,  eadem  et  de  locatione  et  de 
conductione  dicta  esse  intelligimus 
si  alieno  arbitrio  merces  permissa 
fuerit.  Qua  de  causi,  si  fulloni 
poliendo  curandave,  aut  sarcinatori 
sarcienda,  vestimenta  quis  dederit, 
nullft  statim  mercede  constitute,  sed 


§  1.  What  has  been  said  before 
respecting  sales,  when  the  price  is 
referred  to  a  third  person,  may  also 
be  understood  of  location  and  conr* 
duction,  when  the  hire  is  left  to  ar- 
bitration. Therefore,  if  a  man 
send  his  clothes  to  a  fuller  to  be 
scoured,  or  a  tailor  to  be  mended, 
and  do  not  previously  agree  upon 
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postea  tantum  daturas,  quantum  in* 
ter  eos  convenerit,  non  propria  lo- 
eatio  et  conductio  contrahi  intelligi- 
tur ;  sed  eo  nomine  actio  preBscrip- 
iis  verbi9  datur. 


any  price,  in  this  case  location  and 
conduction  are  not  understood  to  be 
properly  contracted ;  but  an  action 
on  the  case  may  be  brought  by  ei- 
ther party,  prcescriplis  verbis^  i.  e. 
in  words  adapted  to  the  circumstan- 


ces. 


In  quibus  rebus 

§  II.  Pr»terea,  siciit  vulgo  quae- 
rebatur,  an  permutatis  rebus  emptio 
et  venditio  contraheretur,  ita  quseri 
solebat  de  locatiolie  et  conductione, 
si  fort^  rem  aliquam  utendam  siv^ 
fruendam  tibi  aliquis  dederit,  et  inr 
vicfem  k  te  utendam  siv^  fruendam 
aliam  rem  acceperit.  Et  placuit, 
non  esse  locationem  et  conductio- 
nem,  sed  propriiun  genus  contrac- 
tus ;  veluti,  si,  cum  unum  bovem 
quis  haberet,  et  vicinus  ejus  item 
unum,  placuerit  inter  eos,  ut  per  de- 
nes dies  invicem  boves  commoda- 
rent,  ut  opus  facerent,  et  apud  alte- 
rum  alterius  bos  perierit ;  neque  lo- 
cati,  neque  conducti,  neque  commo- 
dati  competit  actio :  quia  non  fuit 
commodatum  gratuitum :  veriim 
prsescriptis  verbis  agendum  est. 


merces  consistat. 

^  2.  As  it  was  formerly  a  ques- 
tion whether  emption  and  vendition 
could  be  contracted  by  exchange,  so 
it  hath  also  been  doubted,  whether 
location  and  conduction  takes  place 
when  one  man  lends  another  a  par- 
ticular thing  for  his  use ;  and  re- 
ceives in  return  some  other  thing,  of 
which  he  is  also  permitted  to  have 
the  use ;  and  it  has  been  determined, 
that  this  exchange  does  not  consti- 
tute location  and  conduction,  but  a 
distinct  species  of  contract :  for  ex- 
ample, if  two  neighbors  have  each 
of  them  an  ox,  and  each  agrees  to 
lend  his  ox  to  the  other  alternately 
for  ten  days  to  labour,  and  the  ox 
of  the  one  should  die  in  possession 
of  the  other,  in  this  case,  he,  who 
has  lost  his  ox,  can  neither  bring 
the  action  locati  nor  conducti,  nor 
even  the  action  commodati  ;  for  the 
ox  was  not  lent  gratuitously:  but 
he  may  sue  preBScriptis  verbis  ;  i.  e. 
by  an  action  upon  the  case. 


De  EmphyteusL 


$  III.  Ade6  autem  aliquam  fa- 
millaritatem  inter  se  videntur  habe- 
re emptio  et  venditio,  item  locatio 
et  conductio,  ut  in  quibusdam  cau- 
81S  quseri  soleat,  utrum  emptio  et 


$  3.  Buying  and  selling,  and  let- 
ting and  hireing,  are  so  nearly  con- 
nected, that,  in  some  cases,  it  has 
been  difficult  to  distinguish  the  one 
from  the  other ;  as  when  lands  have 
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et  venditio  contrahatur,  an  locatio 
et  conductio;  ut  ecce  de  praediis, 
qu»  perpetud  quibusdam  fruenda 
traduntuT,  id  est,  ut,  quamdiu  pen- 
sio  siy^  leditus  pro  his  domino 
prsestetur,  neque  ipsi  conductori, 
neque  hsredi  ejus,  cuive  conduc- 
tor hsBresve  ejus  id  pr»dium  vendi- 
derit,  aut  donaverit,  aut  dotis  no- 
mine dederit,  aliove  quocunque  mo- 
do  alienaverit,  auferre  liceat.  Sed 
talis  contractus  quia  inter  veteres 
dubitabatur,  et  k  quibusdam  loca- 
tio, k  quibusdam  venditio  existi- 
mabatur,  lex  Zenoniana  lata  est, 
quse  emphyteuseos  contractus  pro- 
priam  statuit  naturam,  neque  ad 
locationem,  neque  ad  venditionem 
inclinantem,  sed  suis  pactionibus 
falciendam;  et,  si  quidem  aliquid 
pactum  fuerit,  hoc  ita  obtinere,  ac 
si  naturalis  esset  contractus:  sin 
autem  nihil  de  periculo  rei  fuerit 
pactum,  tunc,  si  qiiidem  totius  rei 
interitus  accesserit,  ad  dominum 
super  hoc  redimdare  periculum ;  sin 
autem  particularis,  ad  emphyteuti- 
carium  hujusmodi  damnum  venire; 
quo  jure  utimur. 


been  demised  for  ever,  upon  con- 
dition, that  if  a  certain  yearly  rent, 
be  paid  to  the  proprietor,  it  shall 
not  be  in  his  power  to  take  these 
lands  from  the  tenant  or  his  heirs, 
or  from  any  other  person,  to  whom 
such  tenant  or  his  heirs  shaU  have 
sold  or  granted  or  given  them  as  a 
marriage  portion,  orotherwise.  But 
when  this  contract,  concerning 
which  the  ancient  lawyers  had 
great  doubts,  was  by  some  regarded 
as  an  emption  and  vendition,  and 
by  others  as  a  location  and  conduc- 
tion, the  Zenonian  law  was  enact- 
ed, which  settled  the  proper  nature 
of  an  emphyteusis,  making  it  to  be 
neither  the  one  nor  the  other,  but  a 
contract  supported  by  its  own  pecu- 
Uar  covenants ;  and  ordaining,  that 
whatever  is  agreed  upon  by  the  par- 
ties shall  take  place,  as  a  contract : 
and  when  there  is  no  covenant, 
which  declares,  upon  whom  the  loss 
of  the  lands  shall  fall,  that  then,  if 
the  whole  estate  happen  to  be  de- 
stroyed by  a  torrent,  an  earthquake, 
or  any  other  means,  the  proprietor 
must  be  the  sufferer ;  but,  if  a  part 
only  be  destroyed,  that  the  loss 
shall  then  be  borne  by  the  tenant; 
and  this  is  the  law  in  use. 


De  forma  alicui  facienda  ab  artifice. 


§  lY.  Item  quseritur,  si  cum  au- 
rifice  Titius  convenerit,  ut  is  ex  au- 
ro  suo  certi  ponderis  certsque  for- 
med annulos  ei  faceret,  et  acciperet, 
(verbi  gratia,)  decem  aureos,  u- 
trum  emptio  et  venditio,  an  locatio 
et  conductio  contrahi  videatur? 
Cassius  ait,  materia  quidem  emp- 


§  4.  Also,  if  Tiikis,  should  pro- 
mise a  goldsmith  ten  aurei  to  make 
a  certain  number  of  rings,  of  a  par- 
ticular size  and  weight,  and  ^d 
the  gold;  it  hath  been  a  question, 
whether  such  a  contract  would  be 
a  buying  and  selling,  or  a  letting 
andhireing.  Co^^iW  was  of  opinion 
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tionem  et  yenditionem  contrahi, 
opens  autem  locationem  et  conduc- 
tionem;  sed  placuit,  tantum  emp- 
tionem  et  yenditionem  contrahi. 
Quod  si  suum  aumm  Titius  dede- 
rit,  mercede  pro  oper&  constitute, 
dubium  non  est,  quin  locatio  etcon- 
ductio  sit 


that  it  would  be  a  buying  and  selling 
in  regard  to  the  matter,  and  a  let« 
ting  and  hireing  in  regard  to  the 
work ;  but  it  is  now  settled,  that  it 
would  only  amount  to  emption  and 
yendition.  But,  if  TUhis  should 
giyehis  own  gold,  and  agree  to  pay 
only  for  the  workmanship,  this 
would  certainly  be  a  location  and 
conduction. 


Quid  prsestare  debet  conductor. 


§  y.  Conductor  omnia  secun- 
diaa  legem  conductionis  facere  de- 
bet; et,  si  quid  in  lege  prsetermis- 
sum  fuerat,  id  ex  bono  et  aequo 
prsestare.  Qui  pro  usu  aut  yesti- 
mentorum,  aut  argenti,  aut  jumen- 
ti,  mercedemautdedit  autpromisit, 
ab  eo  custodia  talis  desideratur, 
qualem  diligentissimus  pater  fami- 
lias  suis  rebus  adhibet;  quam  si 
prestiterit,  et  aliquo  casu  fortuito 
eam  rem  amiserit,  de  restituenda  ea 
re  non  tenebitur. 


^  5.  The  hirer  is  not  only  obliged 
to  obserye  strictly  the  coyenants  of 
the  conduction,  but  is  also  bound  to 
perform  whateyer  hath  been  omit- 
ted to  be  inserted,  but  ought  reason- 
ably to  be  done.  And  whoeyer 
hadi  giyen  or  promised  hire  for  the 
itse  of  clothes,  silyer,  horses,  &c.  is 
bound  to  take  the  same  care  of 
them,  as  the  most  diligent  master  of 
a  family  would  take  of  his  own  pro- 
perty. But,  if  the  hirer  do  this, 
and  yet  lose  the  things  hired  by 
some  fortuitous  eyent,  he  shall  not 
be  answerable  for  the  loss. 


De  morte  conductoris. 


^  YI.  Mortuo  conductors,  intra 
tempora  conductionis,  hseres  ejus 
eodem  jure  in  conductione  succedit 


§  6.  If  the  hirer  die  before  the 
time  of  hireing  be  expired,  his  heir 
succeeds  to  his  right,  and  is  intitled 
to  the  thing  hired,  for  the  remainder 
of  the  term. 
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TITULUS  VIGESIMUS-SEXTUS 

DE  SOCIETATK 
D.  xvii.  T.  2.    C.  iv.  T.  37. 


Divisio  a  materia. 


SOCIETATEM  coire  solemus 
aut  totorum  bononim,  quam  Gra^i 
specialiter  «<>»>'«»'*«»' appellant;  aut 
unius  alicujiis  negotiationis,  veluti 
mancipiorum  vendendorum  emen- 
dorumque,  aut  olei,  aut  yini,  aut 
frumenti  emendi  yendendique. 

De  partibus 

$  I.  Et  quidem,  si  nihil  de  parti- 
bus lucri  et  damni  nominatim  con- 
renerit,  eequales  scilicet  partes  et 
in  lucro  et  in  danino  spectantur; 
quod  si  expressse  fuerint  partes,  hm 
senrari  debent  Nee  enim  unquam 
dubium  fuit,  quin  valeat  conventio, 
si  duo  inter  se  pacti  sint,  ut  ad  unum 
quidem  duse  partes  et  lucri  et  dam- 
ni pertineant,  ad  alterum  tertia. 


It  is  common  for  persons  to  enter 
either  into  a  general  partnership,  or 
what  the  Greeks  call  a  communion 
of  goods ;  or  into  a  particular  part- 
nership,  respecting  some  single  spe- 
cies of  commerce,  as  that  of  bu3ring 
and  selling  slaves,  oil,  wine,  or  com* 

lucri  et  damni. 

^1.  If  no  express  agreement  be 
made  by  the  partners  concerning 
their  share  of  profit  and  loss ;  the 
loss  and  the  profit  must  be  equally 
divided.  But,  if  an  express  agree- 
ment be  made,  it  must  be  observed ; 
for  it  was  never  yet  doubted,  but 
that  the  covenant  would  be  bind- 
ing, if  two  persons  should  agree, 
that  two  shares  of  the  profit  and 
loss  should  belong  to  one  partner, 
and  that  only  the  third  part  of  both 
should  belong  to  the  other. 


De  partibus 

^  U.  De  ill&  san^  conventione 
qusesitmn  est,  si  Titius  et  Seius  in- 
ter se  pacti  sint,  ut  ad  Titiiun  lu- 
cri dus  partes  pertineant,  damni 
tertia,  ad  Seium  dusd  partes  damni, 
lucri  tertia,  an  rata  debeat  haberi 
conventio  ?  Quintus  Mutius  contra 
naturam  societatis  talem  pationem 
esse  existimavit,  et  ob  id  non  esse 


ineequalibus. 

^  2.  3ut  it  has  been  questioned, 
if  Tiiitis  and  Seius  should  covenant 
that  TUitis  should  receive  two  parts 
of  the  profit,  and  bear  but  a  third  of 
the  loss,  and  that  Seitis  should  bear 
two  parts  of  the  loss,  and  receive 
but  a  third  of  the  profit,  whether 
such  an  agreement  would  be  bind- 
ing ?    Quintus  Mutius  deemed  such 
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ratam  habendam :  Servius  Sulpiti- 
us  (cujus  sententia  praevaluit)  con- 
tra sensit;  quia  ssep^  quorundam 
ita  pretiosa  est  opera  in  societate, 
ut,  eos  justum  sit  conditione  meli- 
ore  in  societatem  admitti.  Nam  et 
ita  posse  coiri  societatem  non  dubi- 
tatur,  ut  alter  pecuniam  conferat, 
alter  non  conferat,  et  tamen  lucrum 
inter  eos  commune  sit ;  quia  ssep^ 
opera  alicujus  pro  pecunia  valet 
Et  adeo  contra  Quinti  Mutii  sen- 
tentiam  obtinuit,  ut  illud  quoque 
constiterit  posse  convenire,  ut  quis 
lucri  partem  ferat,  de  damno  non 
teneatur;  quod  et  ipsum  Servius 
convenient^r  sibi  fieri  existimavit 
Quod  tamen  ita  intelligi  oportet, 
ut,  si  in  ali&  re  lucrum,  in  ali& 
damnum  illatmn  sit,  compensatione 
facti,  soliim  quod  superest,  intelli- 
gatur  lucro  esse. 


a  covenant  contrary  to  the  nature 
of  partnership,  and  therefore  ought 
not  to  be  ratified;  but  Servius  Std' 
pUius,  whose  opinion  hath  prevail- 
ed, thought  otherwise;  because  the 
labour  of  some  is  so  valuable,  that 
they  ought  to  be  admitted  into 
partnership  upon  advantageous  con- 
ditions;  for  no  man  doubts,  but 
that  a  partnership  may  be,  where- 
in one  only  finds  money;  inasmuch 
as  it  often  happens,  that  the  work, 
and  labour  of  the  other,  is  of  equal 
value.  And  also,  contrary  to  the 
opinion  of  Muiius^  it  hath  obtained 
as  law,  that  a  partner  may  by 
agreement  take  a  share  of  the  pro- 
fit, and  not  be  accountable  for  any 
part  of  the  loss;  for  Servius  thought, 
that,  this  likewise  might  be  done 
equitably:  but  it  must  be  so  un- 
derstood, that,  if  profit  accrue  from 
one  species  of  things,  and  loss  from 
another,  only  what  remains,  after 
the  loss  is  compensated,  shall  be 
considered  as  profit. 


De  partibus  expressis  in  una  causa. 


§  III.  Illud  expeditum  est,  si  in 
unft  causi  pars  fuerit  expressa, 
(veluti  in  solo  lucro,  vel  in  solo 
damno,)  in  alter&  vero  omnissa,  in 
eo  quoque,  quod  prstermissum  est, 
eandem  partem  servari. 


^3.  It  is  also  a  settled  point, 
that,  if  partners  expressly  mention 
their  shares  in  one  respect  only, 
either  solely  as  to  gain,  or  solely  as 
to  losS)  their  shares  of  that  which 
is  omitted,  shall  be  regulated  by 
what  is  expressed. 


Quibus  modis  societas  solvitur.     De  l-enunciatione. 


§  TV.  Mauet  autem  societas  eo 
usque,  donee  in  eodem  consensu 
perseveraverint :  at,  cum  aliquis 
renimciaverit  societati,  solvitur  so- 
cietas.   Sed  plan^  si  quis  calUd^  in 

36 


^  4.  A  partnership  lasts  so  long 
as  the  partners  persevere  in  their 
consent  so  to  continue;  and,  if  one 
of  them  renounce,  the  parnership, 
is  dissolved.  But,  ifamanreaouiibe 
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hoc  renunciaverit  societati,  ut  ob- 
veniens  aliquod  lucrum  solus  ha^ 
beat,  veluti,  si  totorum  bonorum 
socius,  cum  ab  aliquo  haeres  esset 
relictus,  in  hoc  renunciaverit  socie- 
tati,  ut  hssreditatenx  solus  lucri  fa- 
ceret,  cogitur  hoc  lucrum  commu- 
nicare.  Si  quid  verd  aliud  lucri 
faciat,  quod  non  captaverit,  ad  ip- 
sum  solum  pertinet  Ei  verd,  cui 
renunciatum  est,  quicquid  omnind 
post  renunciatem  societatem  acqui- 
ritor,  soli  conceditur. 


with  a  fraudulent  intent,  and  that 
he  may  enjoy  the  sole  benefit  of 
some  future  fortune,  which  he  ex- 
pects, his  renunciation    will    not 
avail :  for,  if  a  partner  in  common, 
on  being  appointed  heir,  should  re- 
nounce his    partnership,    that  he 
may  possess  the  inheritance  exclu- 
sively, he  would  nevertheless  be 
compelled  to  divide  equally  with 
his  former  partners ;  yet,  if  an  in- 
heritance, which  he  did  not  expect, 
should  by  accident  fall  to  him  after 
renunciation,  the  whole  would  be 
his  own :  but  those,  from  whom  a 
partner  hath  separated  himself  by 
renouncing,  possess  solely  for  them- 
selves whatever  they  acquire,  after 
the  renunciation  of  that  partner. 


De  morte. 


^  Y.  Solvitur  adhuc  societas  eti- 
tti  morte  socii ;  quia,  qui  societa- 
tem Gontrahit,  certam  personam  si- 
bi  eligit  Sed  et,  si  consensu  plu- 
rium  societas  contracta  sit,  morte 
unius  socii  solvitur,  etsi  plures  su- 
persint;  nisi  in  coeund&  societate 
iJit&r  convenerit 


§5.  A  partnership  is  also  dis- 
solved by  the  death  of  one  of  the 
partners ;  for  he,  who  enters  into 
partnership,  always  chooses  some 
known  person  to  be  his  partner. 
And  if  a  partnership  be  entered  in- 
to by  the  consent  of  many,  it  is 
dissolved  by  the  death  erf  one,  al- 
though the  rest  survive ;  unless  the 
origmal  contract  be  otherwise. 


De  fine  negotii. 

$  VI.  Item,  si  alicujus  rei  con-  ^  6.  Also,  if  a  partnership  be  en- 
tracta  societas  sit,  et  finis  negotio  tered  into  on  account  of  some  par- 
impositos  est,  finitur  societas.  ticular  commerce,  when  that  ceas- 

es, the  partnership  is  ended. 

De  publicatione. 

^  Vn.  Publicatione  quoque  dis-  ^  7.  Partnership  is  also  dissolv- 
Irahi  societatem,  manifestum  est,  ed  by  the  public  sale  or  confisca- 
scilicet  si  universa  bona  socii  publi-    tion  of  all  the  property  of  one  of 
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centux;   nam,  cum  in  ejus  locmn    the.  partners  ;  for   when   another 
alius  cuccedat,  pro  mortuo  habetur.    takes  his  place,  he  is  considered  as 

dead. 


De  cessione  bonorum. 


§  Vni.  Item,  si  quis  ex  sociis 
mole  debiti  prsegravatus  bonis  suis 
cesserit,  et  ideo  propter  publica  et 
privata  debita  substantia  ejus  vae- 
neat,  solvitur  societas.  Sed  hoc 
causa,  si  adhuc  consentiant  in  so« 
cietatenii  nova  videtur  incip^re  so- 
eietaa. 


§  8.  Also,  when  a  man  in  part- 
nership, being  pressed  by  debts, 
makes  a  cession  of  his  goods,  and 
they  are  sold  to  satisfy  either  pub- 
or  private  demands,  the  partner- 
ship is  dissolved.  But,  if  the  rest 
should  still  desire  to  remaia  part- 
ners, the  first  partaersbip  wouMi 
not  continue,  but  a  n^w  on^  would 
commence. 


De  dolo  et  culpa  a  socia  prsestandis. 


§  IX.  Socius  socio  utrum  eo 
nomine  tantum  teneatur  pro  socio- 
actione,  si  quid  dolo  commiserit, 
aicut  is,  qui  deponi  apud  se  passus 
QSt,  an  etiam  culp»,  id  est,  desidi» 
atque  negligentisd  nomine,  qmesi- 
tum  est  ?  Pnevaluit  tamen,  etiam 
culp»  nomine  teneri  emn.  Culpa 
autem  non  ad  exactissimam  dili- 
gentiam  diri j;enda  est ;  sufficit  enim 
talem  diligentiam  communibus  re- 
bus adhibere  socium,  qualem  suis 
rebus  adhibere  solet  Nam,  qui 
parilun  diligentem  socium  sibi  assu- 
mit,  de  se  queri,  sibique  hoc  impu- 
tare,  debet. 


§  9.  It  has  been  a  quj^tJoDi 
whether  a  partner,  like  a  deposita- 
ry, is  accountable  for  fraud  only, 
or  also  for  negligence  ?  And  it 
now  prevails,  that  he  is  answera- 
ble for  all  the  damages,  which 
happen  through  his  fault  But 
though  he  fail  in  having  used  the 
most  exact  diligence,  such  a  £ul- 
ure,  is  not  regarded  as  culpa  or  a 
fiiult :  for  a  partner  is  not  liable  to 
answer  damages,  if  it  appear  that 
he  has  used  the  same  care  and  dili- 
gence in  respect  of  the  partnership 
property  as  he  has  usually  observ- 
ed in  keeping  his  own.  Whoever 
chooses  a  negligent  man  for  his 
partner,  must  lay  the  blam^  upon 
himself  only,  and  impute  hiq  qu^ 
fortune  to  his  own  iU  Qboi^ 
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TITULUS  VIGESIMUS-SEPTIMUS. 


DE  MANDATO. 


D.  XTU.  T.  1.    C.  iv.  T.  36. 


Divisio  a  fine. 


MANDATUM  contrahitur  quin- 
que  modis,  siv^  su&  taatum  gratis 
aliquis  tibi  mandet,  siv^  su&  et  tu&, 
sivi  aliea&  tantum,  siv^  sua  et  ali- 
en&,  siv^  tu&  et  alien&.  At,  si  tu& 
tantiun  gratis  tibi  mandatum  sit, 
Bupervacuum  est  mandatum ;  et  ob 
id  nulla  ex  eo  obligatio,  nee  man- 
dati  inter  vos  actio  nascitur. 


A  mandate  is  of  five  kinds ; 
either  when  it  is  given  solely  for 
the  benefit  of  the  mandator;  or 
jointly  for  his  benefit,  and  that  of 
the  mandatary ;  or  solely  for  the 
benefit  of  a  third  person;  or  jointly 
for  the  benefit  of  the  mandator  and 
a  third  person;  or  jointly  for  the 
benefit  of  the  mandatary  and  a 
third  person.  But,  if  a  mandate 
be  given  solely  for  the  sake  of  the 
mandatary,  the  mandate  is  useless; 
for  no  obligation  can  arise  from  it, 
nor  of  course  any  action. 


i  mandantis  gratia  mandetur. 


$  I.  Mandantis  tantum  grati& 
intervenit  mandatum,  veluti  si  quis 
tibi  mandet,  ut  negotia  ejus  gere- 
res,  vel  ut  fundum  ie  emeres,  vel 
ut  pro  eo  sponderes. 


^  1.  A  mandate  i%  given  solely 
for  the  benefit  of  the  mandator, 
when  he  requires  the  mandatary 
to  transact  his  business,  to  buy 
lands,  or  to  become  his  surety. 


Si  mandantis  et  mandatarii. 


$  II.  Tuft  gratift  et  mandantis ; 
veluti  si  mandet  tibi,  ut  pecuniam 
sub  usuris  crederes  ei,  qui  in  rem 
ipsius  mutuaretur ;  aut  si,  volente 
te  agere  cum  eo  ex  fidejussorift  cau- 
ift,  mandet  tibi,  ut,  cum  reo  agas 
pencolo  mandantis;  vel  ut  ipsius 


^  2.  A  mandate  is  given  partly  ' 
for  the  benefit  of  the  mandator,  and 
partly  for  your  benefit  (the  manda- 
tary,) if  the  mandator  require  you 
to  lend  money  upon  interest  to  one 
who  would  borrow  it  for  his  use ; 
or  if,  when  you  are  upon  the  point 


LIB.  m.  TIT.  xxvn. 


286 


periculo  stipuleris  ab  eo,  quern  tibi 
deleget  in  id,  quod  tibi  debuerat 


of  suing  a  man  on  acount  of  a  fid&- 
jussoiy  caution,  or  suretyship,  he 
should  authorise  you  at  his  own 
risque  to  sue  the  principal  debtor; 
or  if  he  should  impower  you  at  his 
own  hazard  to  stipulate  for  the 
sum,  which  he  owes  you,  from  some 
other  person,  whom  he  appoints. 


Si  aliena  gratia. 


^  in.  Alien&  tantum  causi  inter- 
venit  mandatum ;  veluti  si  tibi  ali- 
quis  mandet,  ut  Titii  negotia  gere- 
res,  vel  ut  Titio  fundum  emeres, 
vel  ut  pro  Titio  sponderes. 


^  3.  A  mandate  is  for  the  sole  in- 
terest of  a  third  person,  when  the 
mandator  requires  the  mandatary 
to  perform  some  office,  to  buy  lands, 
or  to  become  bail  for  that  person. 


Si  mandantis  et  aliena. 


§  IV.  Su&  et  alien& ;  veluti  si  de 
communibus  suis  et  Titii  negotiis 
gerendis  tibi  mandet,  vel  ut  sibi  et 
Titio  fundum  emeres,  vel  ut  pro  eo 
et  Titio  sponderes. 


^  4.  A  mandate  is  for  the  joint 
benefit  of  the  mandator,  and  a  third 
person,  when  the  mandator  requires 
the  mandatary  to  transact  their  com- 
mon business,  to  buy  lands  for  them 
both,  or  to  be  bound  for  them. 


Si  mandatarii  et  aliena. 


§  V.  Tua  et  alien& ;  veluti  si  tibi 
mandet,  ut  Titio  sub  usuris  crede- 
res ;  quia,  si  sin^  ususis  pecuniam 
crederes,  alieni  tantum  gratia  in- 
tercedit  mandatum. 


§5.  A  mandate  is  in  favour  of 
the  mandatary  and  a  third  person, 
when  the  mandator  requires  you  to 
lend  money  to  Titius,  upon  interest; 
but,  if  without  interest,  it  can  only 
be  in  favour  of  him,  to  whom  it  is 
lent. 


Si  mandatarii. 

$  VI.  Tu&  tantiim  gratia  inter- 
venit  mandatum ;  veluti  si  tibi  man- 
det^ut  pecunias  tuas  in  emptiones 
potius  prsediorum  colloces,  quam 
fodneres ;  vel  ex  diverse,  ut  pecuni- 
ae tuas  fisneres  potius,  quam  in 
emptiones  prsdiorum  colloces.    Cu- 


^  6.  A  mandate  is  given  solely 
for  your  own  benefit,  if  the  manda- 
tor require  you  ratlier  to  make  a 
purchase  of  lands,  than  to  lend  up- 
on interest;  or,  on  the  contrary, 
rather  to  lend  your  money  upon  in- 
terest, than  to  buy  lands.    But  as 
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jufl  generis  mandatum  magis  con- 
silium, quam  mandatum  est,  et  ob 
id  non  est  obligatorium ;  quia  ne- 
mo ex  consilio  mandati  obligatur, 
etiam  si  non  expedia^t  ei,  cui  man- 
dabatur,  cum  liberum  cuique  sit 
spud  se  explorare,  an  sibi  expediat 
consilium.  Itaque,  si  otiosam  pe- 
cuniam  domi  te  habentem  hortatus 
fuerit  aliquis,  ut  rem  aliquam  eme- 
res,  vel  earn  crederes,  quamvis  non 
expediat  earn  tibi  emisse,  vel  cre- 
didisse,  non  tamen  tibi  mandati  te- 
netur.  Et  aded  hssc  ita  sunt,  ut 
queesitum  sit,  an  mandati  teneatur, 
qui  mandavit  tibi,  ut  pecuniam  Ti- 
tio  foBuerares.  Sed  obtinuit  Sabini 
sententia,  obligatorium  esse  in  hoc 
easu  mandatum;  quia  non  alitor 
Titio  credidisses,  quam  si  tibi  man- 
datum  esset. 


this  seems  rather  to  be  good  advice 
than  a  mandate,  it  is  is  not  obliga- 
tory; for  no  action  of  mandate 
can  be  brought  against  a  man  on 
account  of  advice,  although  it 
has  not  proved  beneficial  to  him,  to 
whom  it  was  given ;  inasmuch  as 
every  one  is  at  full  liberty  to  con- 
sult his  own  reason,  whether  advice 
given  be  expedient  or  not  There- 
fore, if  you  should  be  advised  to 
employ  your  money,  which  now 
lies  dead,  either  by  lending  it  at  in- 
terest, or  in  making  a  purchase,  and 
you  shall  become  a  loser  by  follow- 
ing this  advice,  the  adviser  would 
not  be  liable  to  an  action.  And  this 
is  so  true,  that  it  has  even  been  a 
question,  whether  an  action  of  man- 
date will  lie  against  him,  who  hath 
required  you  by  mandate  to  lend 
money  to  Titiusj  who  is  insolvent 
But  the  opinion  of  ScUnnus  hath  ob- 
tained, and  a  mandate  in  this  case  is 
now  judged  to  be  obligatory ;  for 
you  would  never  have  trusted  Tiii- 
us,  but  in  obedience  to  the  mandate. 


De  mandate  contra  bones  mores. 


$  Til.  Illud  quoque  mandatum 
non  est  obligatorium,  quod  contra 
bonos  mores  est ;  veluti  si  Titius  de 
furto,  aut  de  danmo  faciendo,  aut 
de  injuria  faciendi  mandet  tibi ;  li- 
cet enim  pcenamistius  facti  nomine 
prsestiteris,  non  tamen  ullam  habes 
adversus  Titium  actionem. 


^  7.  A  mandate  contrary  to  good 
manners  is  not  obligatory;  as  if  Ti- 
tius should  command  you  to  com- 
mit theft,  or  to  do  injury  to  a  third 
person;  for,  although  you  should 
be  punished  in  consequence,  you 
will  not  be  intitled  to  any  action 
against  TiHus. 


De  executione  mandati. 


$  VllL  Is,  qui  exequitur  man- 
datum,  non  debet  excedere  fines 
mandati ;  ut  eoce,  si  quis  usque  ad 


$  8.  He,  who  executes  a  mandatt 
ought  not  to  exceed  tlie  bounds  of  it; 
fer  example,  if  a  mandator  ahpukl 
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centum  atnreos  mandaverit  tibi,  ut 
fundum  emeres,  vel  ut  pro  Titio 
sponderes,  neque  plans  emere  de- 
bes,  Deque  in  ampliorem  pecuniam 
fidejubere;  alioqui  non  habebis 
cum  eo  mandati  actionem:  ade6 
quidem,  ut  Sabino  et  Cassio  placue- 
rit,  etiamsiusque  ad  centum  aureos 
cum  eo  agere  volueris,  inutiliter  te 
acturum.  Sed  diversae  scholaa 
auctores  recti  usque  ad  centum 
aureos  te  acturum  existimant ;  quae 
sententia  sani  benignior  est  Quod 
81  minoris  emeris,  habebis  scilicet 
cum  eo  mandati  actionem;  quoni- 
am^  qui  mandat,  ut  sibi  centum  au- 
ffeoram  fundus  emeietar,  is  ntique 
ttiandaase  intelligitur,  ut  minofis, 
n  possity  enwretur. 


require  you  to  putchase  lands,  or  to 
be  bound  for  Tithis,  to  the  amount 
of  an  hundred  aurei ;  you  ou^t  not 
to  buy  the  lands  at  an  higher  price, 
or  be  bound  for  a  greater  sum ;  o- 
therwise,  you  will  not  be  intitled  to 
an  action  for  the  excess.  And  Cas^ 
sins  and  Sabintts  were  even  of  opi- 
nion, that,  although  you  should 
bring  an  action  of  mandate  for  no 
more  than  the  hundred  aurei^  you 
could  not  recover  them.  But  it  was 
held  by  the  lawyers  of  a  different 
school,  that  the  mandatory  might 
sue  the  mandator  for  the  himdred 
aurei;  and  this  appears  to  be  the 
HKHre  equitable  opinion.  But,  if  you 
buy  certain  lands  at  a  less  price 
than  that,  which  the  mandator  has 
allowed,  you  will  undoubtedly  be 
intitled  to  an  action  of  mondatGr : 
for,  if  he  hath  ordered,  that  an  es- 
tate should  be  purchased  for  an 
hundred  aurei^  he  will  certainly  be 
understood,  that  it  should  if  possible, 
be  purchased  at  a  less  price. 


De  rerocatione  mandati. 


^  IX.  Recti  quoque  mandatum 
contractum,  si,  dum  adhuc  integra 
res  sit,  revocatum  fuerit,  eranescit. 


^  9.  A  mandate,  properly  contract- 
ed, becomes  null,  if  revoked  before 
any  act  hath  been  done  in  conse- 
quence of  it 


De  morte. 


$  X.  Item,  si  adhuc  integro 
mandate  mors  alterius  interveniat 
id  est,  vel  ejus,  qui  mandaverit,  vet 
illius,  qui  mandatum  susceperit, 
isolvitur  mandatum.  Sed  utilitatis 
tBX^  receptum  est,  si  eo  mortuo, 
qui  tibi  mandaverat,  tu,  ignorans 
enm    decessnae,   ezectitus    ftieris 


§  10.  A  mandate  also  becomes  null, 
if  either  the  mandcUor,  or  the  man- 
datary die,  while  it  continues  intire. 
But  expedience  has  settled,  that,  if 
a  mandator  die,  and  the  mandatary 
not  knowing  of  his  death,  should 
afterwards  execute  tbe  mandate,  he 
may  briag  hii  w&tOk  againie  4ie 
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mandatum,  posse  te  agere  manda- 
ti  actione ;  alioqui  justa  et  proba- 
bilis  ignorantia  tibi  damnum  affe- 
ret  Et  huic  simile  est,  quod  pla- 
cuit,  si  debitores,  manumisso  dis- 
pensatore  Titii,  per  ignorantiam 
liberto  solverint,  liberari  eos;  cum 
alioqui  strict&  juris  ratione  non 
possent  liberari:  quia  alii  sol  vis- 
sent,  quam  cui  solvere  debuerint 


heirs  of  the  mandator :  otherwise  an 
unblamable  want  of  knowledge 
would  be  prejudicial.  And,  in  a 
similar  case,  it  hath  been  deter- 
mined, that,  if  the  debtors  of  TUius^ 
whose  steward  has  been  manumit- 
ted, without  their  knowledge,should 
pay  this  freed-man  what  was  due 
to  TUius,  they  would  be  cleared 
from  their  debt;  although,  by  the 
rigour  of  the  law,  it  would  be  other- 
wise; since  they  had  made  their 
payment  to  another  than  him  to 
whom  it  ought  to  have  been  made. 


De  renonciatione. 


$  XI.  Madatum  non  suscipere 
cuilibet  liberum  est;  susceptum 
autem  consummandum  est;  aut 
quam  primum  renuhciandum,  ut 
per  semetipsum,  aut  per  alium,  ean- 
dem  rem  mandator  exequatur. 
Nam,  nisi  ita  renuncietur,  ut  Inte- 
gra caus&  mandatori  reservetur 
eandem  rem  explicandi,  nihilomi- 
nus  mandati  actio  locum  habet; 
nisi  justa  causa  intercesserit  aut 
non  renunciandi,  aut  intempestiv^ 
renimciandi. 


§  11.  Every  man  is  at  liberty  to 
refuse  a  mandate ;  but  once  accept- 
ed, it  must  be  performed,  or  re- 
nounced,as  soon  as  possible, that  the 
mandator  may  transact  the  business 
himself,  or  by  another.  For,  if  this 
be  not  so  done  that  the  mandator 
can  have  an  opportimity  of  trans- 
acting the  business  properly,  an  ac- 
tion will  lie  against  the  mandatary, 
unless  he  can  shew  good  cause  for 
his  delay  in  not  making  a  timely 
renimciation. 


De  die  et  conditione. 


§  Xn.  Mandatum  et  in  diem 
differi,  et  sub  conditione  fieri,  po- 
test 


§  12.  A  mandate  may  be  put  off 
to  a  distant  day,  or  performed  con- 
ditionally, (according  to  the  con- 
tract) 


De  mercede. 


§  Xni.  In  summ&  sciendum 
est,  mandatum,  nisi  gratuitnm  sit, 
in  aliam  formam  negotii  cadere: 
nam,  mercede  constitutJL,  incipit 
locatio  et  conducto  esse.    Et,  (ut 


$  13.  In  fine,  it  must  be  observed, 
that,  a  mandate  not  gratuitous,  be- 
comes another  species  of  contract ; 
for,  if  a  price  be  agreed  upon,  the 
contract  of  hcation  and  oondudion 
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general! t^r  dicamus,)  quifcus  casi- 
bus,  sinfe  mercede  suscepto  officio, 
mandati  siv^  deposit!  contrahitur 
negotium,  iis  casibus  interveniente 
mercede  locatio  et  conductio  intel- 
ligitur  contrahi.  Et  ide6,  si  fullo- 
ni  polienda  curandave  quis  dederit 
vestimenta,  aut  sarcinatori  sarcien- 
da,  nulla  mercede  constitute,  neque 
promiss&,  mandati  competit  actio. 


commen  ces.  And  in  general,  when 
a  trust  or  business  is  undertaken 
without  hire,  the  contract  regards 
either  a  mandate^  or  a  deposit ;  but, 
when  there  is  an  agreement  for  hire, 
it  constitutes  hcaiion  3.ndconduction. 
Therefore,  if  a  maui  deliver  his 
clothes  to  a  fuller  to  be  cleaned,  or 
to  a  tailor  to  be  mended,,  and  there 
is  no  agreement  or  promise  made, 
an  action  of  mandate  will  lie. 


TITULUS   VIGESIMUS-OCTAVUS. 

DE  OBUGATIONIBUS,   QUM  QUASI  EX  CONTRACTU  NAS- 

CUNTUR. 

Continuatio. 


POST  genera  contractuum  enu- 
merata,  dispiciamus  etiam  de  iis 
obligationibus,  quae  quidem  non 
proprie  nasci  ex 'contractu  intelli- 
guntur;  sed  tamen,  quia  non  ex 
malcjScio  substantiam  capiunt,  qua- 
si ex  contractu  nasci  videutur. 


Having  already  enumerated  the 
various  kinds  of  direct  obligations, 
we  will  now  treat  of  those,  which 
cannot  properly  be  said  to  arise 
from  contract,  but  yet,  as  they  take 
not  their  origin  from  anything  crim- 
inal, seem  to  arise  from  an  implied, 
or  a  qiuisi-contrsiCt 


De  negotioruin  gestione. 

§  I.  Igitiir,  cum  quis  negotia  ab-        §  1.  When  one  person  transacts 


sentis  gesserit,  ultro  citroque  inter 
eos  nascuntur  actiones,  quae  appel- 
lantur  negotiorum.  Sed  domino 
quidem  rei  gestae  ad  versus  eum,  qui 
gessit,  directa  competit  actio ;  nego- 
tionmi  autem  gestori  contraria; 
quas  ex  nuUo  contractu  propria 
nasci  manifestum  est:  quippe  ita 
nascuntur  istn   actiones,    si    sini 

37 


the  business  of  another,  who  is  ab- 
sent, they  reciprocally  obtain  a  right 
to  certain  actions,  called  actiones  ne- 
gotiorum  gestorum  ;  i.  e.  on  account 
of  business  done :  and  it  is  mani- 
fest, that  these  ca^  arise  from  no 
proper  or  regular  contract ;  for  they 
take  place  only,  when  one  man  as- 
sumes the  care  of  the  affairs  of  an- 
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mandato  quisque  alienis  negotiis 
gerendis  se  obtulerit ;  ex  qua  cau- 
sa ii,  quorum  negotia  gesta  fuerint, 
etiam  ignorantes  obligantur.  Id- 
qu6  utilitatis  causa  receptum  est^ 
Be  abseutium,  qui  subitS,  festina-^ 
tione  coacti,  nuUi  demandata  nego- 
tionun  suorum  administratione,  pe- 
regr^  profecti  essent,  deserentur  ne- 
gotia ;  quae  san^  nemo  curaturus  es- 
se!, si  de  CO,  quod  quis  impendis- 
set,  nullam  habiturus  esset  actio- 
nem. Sicut  autem  is,  qui  utilit^r 
gessit  negotia,  dominimi  habet  ob- 
ligatum  negotiorum  gestorum,  ita 
et  contra  iste  quoque  tenetur,  ut  ad- 
ministrationis  reddat  rationem ;  quo 
casu  ad  exactissimam  quisque  dili- 
gentiam  compellitur  reddere  ratio- 
nem :  nee  sufficit  talem  diligentiam 
adhibere,  qualem  suis  rebus  adhi- 
bere  solet ;  si  modo  alius,  diligenti- 
or  eo,  conunodiuB  administratmns 
esset  negotia. 


other  without  a  mandate :  and  they 
for  whom  business  is  transacted, 
are  thus  bound  without  their  know- 
ledge ;  and  this  is  permitted  for  the 
public  good,  because  the  business 
of  persons  absent  in  a  foreign  coua- 
try,  who  have  not  entrusted  their 
affairs  to  any  particular  person, 
would  otherwise  be  totally  neglect- 
ed: for  no  man  would  take  this 
care  upon  himself,  if  he  could  not 
afterwards  bring  an  action  to  re- 
cover what  he  had  expended.  But, 
as  the  principal  is  bound  to  reim- 
burse a  careful  agent,  so  is  the  lat- 
ter boimd  to  render  a  just  accoimt 
of 'his  administration  to  his  princi- 
pal. And  an  agent,  in  this  case,  is 
obliged  to  use  the  most  exact  dili- 
gence; for  it  will  not  suffice,  that 
he  has  taken  the  same  care  of  the 
affairs  of  his  principal,  which  he 
usually  took  of  his  own,  if  it  ap- 
pear, that  a  more  diligent  man 
could  have  managed  to  more  ad- 
vantage. 


De  tutela. 


$  n.  Tutores  quoque,  qui  tute- 
l8B  judicio  tenentur,  non  proprie  ex 
contractu  obligati  esse  intelligun- 
tur;  nuUiun  enim  i;Legotium  inter 
tutorem  et  pupillum  contrahitur. 
Sed,  quia  san&  non  ex  maleficio  te- 
nentur, quasi  ex  contractu  teneri 
videntur;  hoc  autem  casu  mutus 
sunt  actiones.  Non  tantum  enim 
pupillus  cum  tutore  habet  tutelae 
actionem ;  sed  et  contra  tutor  cum 
pupillo  habet  contrariam  tutelae,  si 
vel  impendent  aliquid  in  rem  pu- 
pilli,  vel  pro  eo  fuerit  obllgatus, 


^  2.  A  ttUor^  although  subject  to 
an  action  of  tutelage,  is  not  consid- 
ered as  bound  by  contract ;  for  be- 
tween a  tutor  and  his  pupil  there  is 
none.  But  as  tutors  are  not  sub- 
ject to  an  action  of  mal-feasance, 
they  are  understood  to  be  bound  by 
an  implied,  or  ^tto^i-contract;  and 
hence  the  right  of  action  is  recip- 
rocal ;  the  pupil  may  bring  an  ac- 
tion of  tutelage  against  his  tutor, 
and  a  tutor,  who  has  expended  his 
own  money  in  the  affairs  of  his  pu- 
pil, or  has  been  bound  for  him,  or 
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aut  rem  suam  creditoribus  ejus  ob-    has  mortgaged  his  own  possessions 
ligaverit.  to  the  creditors,  is  'entitled  to  the 

action  called  coniraria  tiUehB, 

De  rei  communione. 


^  III.  Item,  si  inter  aUquos  com- 
munis res  sit  sin^  societate,  veluti 
quod  pariter  eis  legata  donatave  es- 
set,  et  alter  eorum  alteri  ided  tene- 
atur  communi  dividundo  judicio, 
quod  solus  fractus  ex  ea  re  percepe- 
rit,  aut  quod  socius  ejus  solus  in 
eam  rem  necessarias  impensas  fece- 
rit,  nonintelligitur  ex  contractu  pro- 
prie  obligatus  esse ;  quippe  nihil  in- 
ter se  contraxerunt :  sed,  quia  ex 
maleficio  non  tenetur,  quasi  ex  con- 
tractu teneri  videtur. 


^  3.  When  property  is  in  com- 
mon among  persons  not  partners, 
as  when  the  same  field,  or  part  of 
an  inheritance,  is  devised,  or  given 
generally  between  two;  the  one  may 
be  called  to  answer  the  other 
by  the  action  communi  dividundo^ 
either  for  having  taken  to  his  use 
the  whole  produce  of  the  ground ;  or 
because  the  other  hath  been  at  the 
sole  expence  of  keeping  it  in  good 
order.  But  neither  can  properly  be 
said  to  be  bound  by  contract,  as  they 
made  no  agreement  between  them- 
selves ;  but,  not  being  criminally  li- 
able, they  are  considered  as  bound 
by  a  ^t^o^i-contract 


De  hsereditatis  communione. 


^  Vf.  Idem  juris  est  de  eo,  qui 
Cbhseredi  familidd  erciscundse  judi- 
cio ex  his  causis  obligatus  est. 


^  4.  And  the  same  law  prevails 
as  to  him,  who  is  bound  to  his  co- 
heir under  the  action  famUios  eris^ 
cund<B,  for  the  partition  of  an  uni- 
versal inheritance. 


De  aditione  heereditatis. 


§  V.  Hseres  quoque  legatorum 
nomine  non  propria  ex  contractu 
obligatus  intelligitur ;  neque  enim 
cum  heerede,  neque  cum  defimcto 
ullum  negotium  legatarius  gessisse 
propria  dici  potest ;  et  tamen,  quia 
ex  maleficio  non  estobUgatus,  qua- 
si ex  contractu  debere  intelligitur. 


^  5.  An  heir  for  the  same  reason 
cannot  properly  be  said  to  be  bound 
by  contract  to  a  legatee^  who  can 
not  be  supposed  to  have  entered  in- 
to any  compact  either  with  the  heir, 
or  the  deceased :  but,  as  the  heir 
cannot  be  prosecuted  by  an  action 
of  mal'fecLsance^  he  is  considered  ail 
liable  to  a  qtuisircontidjcx. 
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De  solutione  indebiti. 


$  VI.  Item  is,  cui  quis  per  erro- 
rem  non  debitum  solvit,  quasi  ex 
contractu  debere  videtur ;  aded  e- 
nim  non  intelligitur  proprie  ex  con- 
tractu obligatus  esse ;  ut,  si  certio- 
rem  rationem  sequamur,  magis  (ut 
supra  diximus)  ex  distractu  quam 
ex  contractu  possit  dici  obligatus 
esse :  nam,  qui  solvendi  animo  pe- 
cuniam  dat,  in  hoc  dare  videtur,  ut 
distrahat  potius  negotium,  quam 
contrahat.  Sed  tamen  perinde  is, 
qui  accepit,  obligatur,  ac  si  mutuum 
ei  daretur ;  et  ided  condictione  ten- 
etur. 


§  6.  He,  to  whom  another  has 
paid  by  mistake  what  was  not  due, 
appears  to  be  indebted  by  quasi-coii' 
tract ;  for  he  is  certainly  not  bound 
by  an  express  agreement :  and,  strict- 
ly speaking,  he  might  rather  be  said 
(as  we  have  before  observed,)  to  be 
bound  by  the  dissolution  than  by 
the  making  of  a  contract;  for  he, 
who  paid  the  money  with  an  intent 
to  discharge  his  debts,  seemed  ra- 
ther inclined  to  dissolve  an  engage- 
ment^ than  to  contract  one.  But, 
whoever  receives  money  by  the  mis- 
take of  another,  is  as  much  bound 
to  repayment,  as  if  it  had  been 
lent  him ;  and  is  therefore  liable  to 
an  action  of  condiction. 


Quibus  ex  causis  indebitum  solutum  non  repetitur. 


§  VII.  Ex  quibusdam  tamen 
causis  repeti  non  potest,  quod  per 
errorem  non  debitum  solutum  sit ; 
sic  namque  definierunt  veteres,  ex 
quibus  causis  inficiando  lis  crescit, 
ex  iis  causis  non  debitum  solutum 
repeti  non  posse ;  veluti  ex  lege  A- 
quilia,  item  ex  legato  :*  quod  vete- 
res quidem  in  iis  legatis  locum  ha- 
bere voluerunt,  quae  certa  constituta 
per  damnationem  cuique  legata  fu- 
erant:  nostra  autemconstitutio,  cum 
unam  naturam  omnibus  legatis  et 
fideicommissis  indulsit,  hujusmodi 
augmentum  in  omnibus  legatis  et 
fideicommissis  extendi  voluit:  sed 
non  omnibus  legatariis  hoc  prsebuit 
sedtantummodo  in  iis  legatis  et  fi- 
dei  commissis,  quae  sacrosanctis 
Eccleaiis,  et  csteris  venerabilibus  lo- 


§  7.  In  some  cases,  money  paid 
by  miatake,  cannot  afterwards  be 
demanded ;  for  the  ancient  lawyers 
determined,  that  where  an  action 
for  double  the  value  of  the  debt  is 
given  upon  the  denial  of  it,  (as  by 
the  law  Aquilia,  and  in  the  case  of 
legacies)  the  debtor,  who  has  erro- 
neously made  payment  to  whom  it 
was  not  due,  shall  never  recover  it 
But  these  lawyers  would  have  this 
rule  to  take  place  only  in  regard  to 
fixed  and  certain  legacies,  devised 
per  damnationem.  But  our  consti- 
tution, which  assigns  to  legacies 
and  trusts,  one  common  character, 
hath  caused  this  augmentation  in 
duplum  after  denial  to  be  extended 
to  legacies  and  trusts  in  general: 
yet  the  privilege  of  not  refimding 
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cis,  qua  vel  religionis  vel  pietatis 
intuitu  honorantur,  relicta  sunt; 
quae,  si  indebitasolvantur,  non  rep- 
etuntur. 


what  is  paid  by  mistake,  is  by  our 
constitution  only  granted  to  church- 
es and  other  holy  places,  which  are 
honoured  on  account  of  religion  and 
piety. 


TITULUS    VIGESIMUS-NONUS. 

PER  aUAS  PERSONAS  OBLIGATIO  ACaUIRITUR. 

C.  iv.  T.  27. 
De  his,  qui  sunt  in  potestate. 


EXPOSITIS  generibus  obliga- 
tionum,  quae  ex  contractu  vel  quasi 
ex  contractu  nascuntur,  admonendi 
sumus,  acquiri  nobis  non  solum  per 
nosmetipsos,  sed  per  eas  quoque 
personas,  quae  in  nostra  potestate 
sunt,  veluti  per  servos  et  filios  nos- 
tros;  ut  tamen,  quod  per  servos 
nostros  nobis  acquiritur,  totum  nos- 
trum fiat ;  quod  autem  per  liberos, 
quos  in  potestate  habemus,  ex  obli- 
gatione  fuerit  acquisitum,  hoc  divi- 
datur  secundum  imaginem  rerum 
proprietatis,  et  usufructiis,  quam 
nostra  decrevitconstitutio:  ut,  quod 
ab  actione  commodum  perveniat, 
hujus  usumfructum  quidem  habeat 
pater,  proprietas  autem  fiUo  serve- 
tur,  scilicet  patre  actionem  moven- 
te,  secundi!im  novelise  nostrae  con- 
stitutionis  divisionem. 


Having  explained  the  various 
kinds  of  obligations,  arising  from 
contracts  or  quasi-contracts,  we 
must  now  observe,  that  we  acquire 
obligations  not  only  by  ourselves, 
but  also  by  persons  under  our  pow- 
er ;  as  by  our  slaves,  and  children. 
Whatever  is  acquired  by  our  slaves 
is  wholly  our  own ;  but  what  is  ac- 
quired by  children,  under  our  pow- 
er, by  means  of  their  contracts, 
must  be  divided  according  to  our 
constitution,  which  gives  to  the  fa- 
ther the  usufruct,  but  reserves  the 
property  to  the  son.  But  a  father, 
in  bringing  an  action,  must  act  in 
obedience  to  our  novel  constitution. 


294 


UB.  m.    TIT.  XXIX 


Dc  bona  fide  possessis. 


§  I.  Item  per  liberos  homines  et 
alienos  servos,  quos  bond,  fide  pos- 
sidemus  acquiritur  nobis ;  sed  tan- 
tiim  ex  duabus  causis,  id  est,  si 
quid  exoperis  suis,  vel  ex  re  nostr&, 
acquirant 


§  1.  We  may  also  acquire  by 
means  of  freemen,  and  the  slaves  of 
others,  whom  we  possess  bond-fide: 
but  this  only  in  two  cases ;  to  wit, 
when  they  have  gained  an  acquisi- 
tion by  their  labour,  or  by  virtue  of 
sometliing,  which  belongs  to  us. 


De  servo  fructuario,  vel  usuario. 

§  II.  Per  eum  quoque  servum,  in        ^  2.  We  may  always  acquire  in 


quo  usum  fructum  vel  usum  habe- 
mus,  similiter  ex  duabus  istis  cau- 
sis  nobis  acquiritur. 


either  of  the  above  named  cases,  by 
meanse  ven  of  those  slaves,  of  whom 
we  have  only  the  usufruct  or  use. 


De  servo  communi. 


^  in.  Communem  servum  pro 
dominicd  parte  dominis  acquirere 
certum  est  excepto  eo,  quod  nomi- 
natiin  imi  stipulando,  autpertradi- 
tionem  accipiendo,  illi  soliacquirit; 
veluti  cum  ita  stipulatur,  Tith  do- 
mino meo  dare  spoTides  ?  Sed,  si  do- 
mini  unius  jussu  servus  fuerit  stip- 
ulatus,  lic^t  antea  dubitabatur,  ta- 
men  post  nostram  decisionem  res 
expedita  est,  utilli  tan  turn  acquirat, 
qui  hoc  ei  facere  jussit,  ut  supra 
dictum  est. 


$  3.  It  is  certain,  that  a  slave, 
who  is  in  common  between  two  or 
more,  acquires  for  his  masters,  in 
proportion  to  their  property  in  him ; 
unless  he  stipulate,  or  receive  in 
the  name  of  one  of  them  only ;  as, 
do  you  promise  to  give  sttch  a 
thing  to  Titius  my  master  7  for  al- 
though it  was  a  doubt  in  times 
past,  whether  a  slave,  when  com- 
manded, could  stipulate  for  one  of 
his  masters ;  yet,  it  is  now  settled 
by  our  decision,  that  a  slave  may 
acquire  for  him  only,  who  hath  or- 
dered the  stipulation. 
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TITULUS   TRIGESIMUS. 

QUIBUS  MODIS  TOLLITUR  OBUGATIO. 
D.  iv.  T.  2,  3,  4.    C.  vUi.  T.  42,  43,  44. 

De  solutione. 


TOLUTUR  autem  omnis  obli- 
gatio  solutione  ejus,  quod  debetur; 
vel  si  quis  consentiente  creditore 
aliud  pro  alio  solvent.  Nee  inte- 
rest, quis  solvat,  utrum  ipse,  qui 
debet,  an  alius  pro  eo;  liberatur 
enim  et  alio  solvente,  sive  sciente, 
sivi  ignorante  debitore,  vel  invito 
eo  solutio  fiat.  Item,  si  reus  sol- 
verit,  etiam  ii,  qui  pro  eo  interve- 
nerunt,  liberantur.  Idem  ex  con- 
trario  contingit,  si  fide-jussor  sol- 
vent; non  enim  ipse  solus  libera- 
tur, sed  etiam  reus. 


An  obligation  is  dissolved  by  the 
payment  of  what  is  due ;  or  by  the 
payment  of  one  thing  for  another, 
if  the  creditor  consent ;  nor  is  it  ma- 
terial whether  payment  be  made  by 
the  debtor  himself,  or  by  another 
for  him ;  for  the  debt  is  discharged 
when  another  has  paid  it,  either 
with  or  without  the  knowledge,  or 
even  against  the  consent  of  the 
debtor.  So,  when  a  debtor  pays  his 
creditors,  his  sureties  are  freed :  on 
the  other  hand  when  a  surety  dis- 
charges his  obligation,  he  not  only 
becomes  free  himself,  but  he  dis- 
charges the  principal  debtor  also. 


De  acceptilatione. 

^  I.  Item   per    acceptilationem        §  1.  An  obligation  is  also  dissolv- 


tollitur  obligatio :  est  autem  accep- 
tilatio  imaginaria  solutio :  quod  e- 
nim  ex  verborum  obligatione  Titio 
debetur,  id,  si  velit  Titius  remitte- 
re,  potent  sic  fieri,  ut  patiatur  hsec 
verba  debitorem  dicere:  qtiod  ego 
tibi  pramisi,  habesne  cuxepttim  7  et 
Titius  respondeat,  fiabeo.  Sed  et 
Gtsbc^  potest  acceptilatio  fieri; 
dummodo  sic  fiat,  ut  Latinis  verbis 

solet;    exBii   Xafiaty  dtjpaqia  toaa  e/u 

Aa/^oiiy.  Quo  genere,  (ut  diximus,) 
tantum  esB  solvuntur  obligationes, 
qu89  ex  verbis  consistunt,  non  etiam 
csetercB.  Consentaneum  mim  visum 


ed  by  acceptUatum  or  acknowledge- 
ment ;  which  is  an  imaginary  pay- 
ment :  for,  if  Titius  be  willing  to 
remit  what  is  due  to  him  by  a  verbal 
contract,  it  may  be  done,  if  the  debt- 
or should  say,  do  you  consider  what 
/promised  you^  as  accepted  and  re- 
ceived f  and  Titius  answer,  /  do. 
An  acceptilation  may  also  be  made 
in  Greek,  if  it  be  so  worded,  as  to 
agree  with  the  Latin  form ;  do  you 
acknowledge  to  have  received  so 
many  Denarii  7  I  do.  But  verbal 
contracts  only  are  thus  dissolved : 
and  it  seems  proper  that  an  obliga- 
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est,  verbis  factam  obligationem  aliis 
posse  verbis  dissolvi.  Sed  et  id, 
quod  alia  ex  causa  debetur,  potest 
in  stipulationem  deduci,  et  per  ac- 
ceptilationem  dissolvi.  Sicut  etiam 
quod  debetur  pro  parte  recte  solvi- 
tur ;  ita  in  parte  debiti,  acceptilatio 
fieri  potest. 


tion,  verbally  created,  may  be  dis- 
solved by  other  words  of  a  contrary 
import.  But  it  is  observable,  that 
any  species  of  contract  may  be  re- 
duced to  a  stipulation,  and  of  course 
dissolved  by  acceptUatUm.  As  a 
debt  may  be  paid  in  part  by  money, 
it  may  be  discharged  in  part  also  by 
acceptUation. 


De  Aquiliana  stipulatione  et  acceptilatione. 


$  n.  Est  autem  prodita  stipulatio, 
quffi  vulgd  Aquiliana  appellatur,per 
quam  contingit,  ut  omnium  rerum 
obligatio  in  stipulatum  deducatur, 
et  ea  per  acceptilationem  tollatur. 
Stipulatio  enim  Aquilian^  renovat 
omnes  obligationes,  et  k  Gallo  A- 
quilio  ita  composita  est  Quicquid 
te  mihi  ex  quacunque  causa  dare 
facere  oportet  opartebilve,  prcesens  in 
diemve,  aui  sub  caiidUioiie  ;  quorum' 
cunque  rerum  m,ihi  tecum  actio  est^ 
qu€Bque  adversus  tepetUio,  vel  adver- 
sus  te  persecutio,  est  erUve  ;  quodve 
tu  meum  habes,  tenes,  possidesj  do- 
love  m4zh  fecisti  qiu>  mirvus  possi- 
deas;  quanti  quceque  earum  rerum 
res  erit,  tantam  pecuniam,  dari  sti- 
ptdatus  est  Aulus  Agerius,  spopon- 
dit,  Numerius  Nigidius.  Quod 
Num£rius  Nigidius  AtUo  Agerio 
spoponditfid  habereine  a  se  acceptum 
Numerius  Nigidius  Atdum  Ageri- 
um  rogavit:  AtUus  Agerius  Nur- 
merio  Nigidio  acceptum  fecit. 


$  2.  There  is  another  species  of 
stipulation,  called  commonly  the  A- 
quilian,  by  virtue  of  which  every 
other  kind  of  obligation  may  be  re- 
duced to  a  stipulation,  and  may  af- 
terwards be  dissolved  by  acceptila- 
tion.  For  the  Aquilian  stipulation 
changes  all  obligations,and  was  con- 
stituted by  Gallus  AquUius  in  the 
following  manner.  Do  you  pro^ 
m^ise,  said  Aldus  Agerius  to  Nu- 
merius Nigidius,  to  pay  me  a  sum 
of  money,  m  lieu  of  what  you 
was,  or  shaU  be,  obliged  to  give 
me,  or  to  perform  for  my  benefit^ 
either  sim,ply,  at  a  day  to  come,  or 
upon  condition  ;  and  in  lieu  of  those 
things,  which,  being  my  property^ 
you  have,  detain,  or  possess;  or 
of  which  you  have  fraudulently 
quitted  the  possession;  and  for 
which  I  may,  or  shall  be,  intitled  to 
any  species  of  action,  plaint,  or  pro- 
secution;  Numerius  Nigidius  an- 
swered, I  do:  and,  when  this  was 
said,  Numerius  Nigidius  asked 
Aulus  Agerius,  if  he  acknowledge' 
cd  the  money  as  accepted  and  re* 
ceived,  which  he  {Numerius)  had 
promised?  to  which  Atdus  Age- 
rius answered,  that  he  did  so  ac- 
knowledge ii. 
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De  Novatione. 


$  ni.  Praeterea,  Novatione  tol- 
litur  obligatio;  veluti  si  id,  quod 
tibi  Seius  debebat,  k  Titio  stipula- 
tus  sis.  Nam  interventu  novae  per- 
sonse  nova  nascitur  obligatio,  et 
prima  toUitur,  translata  in  posterior 
rem :  aded  ut  interdum,  licet  poste- 
rior stipulatio  inutiiis  sit,  tamen 
prima  novationis  jure  tollatur ;  ve- 
luti si  id,  quod  tu  Titio  debes,  k 
pupillo  sin^  tutoris  auctoritate  stip- 
ulatus  fuerit ;  quo  casu  res  amitti- 
tur:  nam  et  prior  debitor  libera tur, 
et  posterior  obligatio  nulla  est. 
Non  idem  juris  est,  si  k  servo  quis 
fuerit  stipulatus:  nam. tunc  prior 
perind^  obligatus  manet,  ac  si  pos- 
tea  nullus  stipulatus  fuisset.  Sed, 
si  eadem  persona  sit,  k  qui  postea 
stipuleris,  ita  demum  novatio  fit,  si 
quid  in  posteriore  stipulatione  novi 
sit ;  fort^  si  conditio  aut  dies  aut 
fidejussor  adjiciatur  aut  detraha- 
tur.  Quod  autem  diximus,  si  con- 
ditio adjiciatur,  novationem  fieri, 
sic  intelligi  oportet,  ut  ita  dicamus 
factam  novationem,  si  conditio  ex- 
titerit;  alioqui,  si  defecerit,  durat 
prior  obligatio.  Sed,  cum  hoc  qui- 
dem  inter  veteres  constabat,  tunc 
fieri  novationem,  cum  novandi  ani- 
mo  in  secundam  obligationem  itum 
fuerat,  per  hoc  autem  dubium  erat, 
•quando  novandi  animo  vitetur  hoc 
fieri,  et  quasdam  de  hoc  prsesump- 
tiones  alii  in  aliis  casibus  introdu- 
cebant,  ided  nostra  processit  con- 
stitutio,  qu80  apertissim^  definivit, 
tunc  solum  novationem  prioris  ob- 
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^  3.  An  obligation  is  also  dis- 
solved by  novation;  as  when  you 
stipulate  with  TUius  to  receive 
from  him  what  is  due  to  you  from 
Seius.  For,  by  the  intervention  of 
a  new  debtor,  a  fresh  obligation 
arises,  by  which  the  former  is  dis- 
charged, and  transferred  to  the  lat- 
ter. Sometimes,  although  the  lat- 
ter be  of  no  force,  yet  the  prior 
contract  is  discharged  by  the  mere 
act  oi  novation:  as  if  THtitis  should 
stipulate  to  receive  what  I  owe 
him,  from  a  pupil  without  authori- 
ty of  his  tutor ;  here  the  debt  is 
lost,  because  the  first  debtor  is 
freed,  and  the  second  obligation  is 
void :  but  it  is  not  so  if  a  man  con- 
tract by  stipulation  with  a  slave, 
(intending  a  novation;)  for  then 
the  first  debtor  remain^  bound,  as 
if  there  had  been  no  second  stipu- 
lation. And,  if  you  stipulate  from 
the  same  person  a  second  time,  a 
novation  arises,  if  any  thing  new 
be  contained  in  the  latter  stipula- 
tion ;  as  a  condition,  a  day,  or  a 
bondsman  added,  or  taken  away. 
But  when  a  condition  only  is  add- 
ed, novation  does  not  take  place, 
till  the  event  happen ;  and,  till 
then,  the  prior  obligation  contin- 
ues. The  ancient  lawyers  held 
that  a  novation  arcse,  when  a  seC'» 
ond  contract  was  intended  to  dis- 
solve a  former ;  but  it  was  always 
difficult  to  know  with  what  intent 
the  second  obligation  was  made; 
and  for    want  of  positive  proo^ 
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ligationis  fieri,  quoties  hoc  ipsum 
inter  contrahentes  expressum  fue- 
rit,  quod  propter  novationem  prio* 
ris  obligationis  convenenint;  alio- 
qui  et  manere  pristinam  obligatio- 
nem,  et  secundam  ei  accedere,  ut 
maneat^x  utr&que  cans&  obligatio, 
secundiun  nostra  constitutionis  de- 
finitionem,  quam  Hcet  ex  ipsius 
lectione  apertins  c<^oscere. 


opinions  were  founded  on  pre- 
sumptions, arising  from  the  cir- 
cumstances of  each  case.  This 
incertainty  gave  rise  to  our  consti- 
tution, which  enacts  that  a  nova* 
Hon  of  a  former  contract  shall  only 
take  place,  when  it  is  expressed  by 
the  contractors,  that  they  cove- 
nanted with  this  intent ;  otherwise 
the  first  contract  shall  continue 
valid,  and  the  second  be  regarded 
as  an  accession  to  it ;  so  that  an 
obligation  may  remain  under  both 
contracts,  as  may  be  better  known 
by  perusing  our  constitution  on 
this  subject 


De  contrario  consensu. 


^  IV.  Hoc  amplius,  es  obliga- 
tiones,  quae  consensu  contrahuntur, 
contrari&  voluntate  dissolvuntur. 
Nam,  si  Titius  et  Seius  inter  se 
consenerint,  ut  fundum  Tuscula- 
num  emptum  Seius  haberet  cen- 
tum aureis,  deinde,  re  nondum  se- 
catfi,  (id  est,  neque  pretio  soluto ; ' 
neque  fundo  tradito,)  placuerit  in- 
ter eos,  ut  discederetur  ab  e&  emp- 
tione  et  venditione,  invic^m  libe- 
rantur.  Idem  est  in  conductione 
et  locatione,  et  in  omnibus  con- 
tractibus,  qui  ex  consensu  decen- 
duitt,  mikt  jam  dictum  est 


^  4.  Farther,  obligations  con- 
tracted by  consent,  may  be  dissolv- 
ed by  dissent  For,  if  Titius  and 
Sdtis  have  agreed  that  Seius  shall 
have  a  certain  estate  for  an  hun- 
dred aurei,  and  afterwards  before 
execution,  that  is,  before  payment, 
or  livery  of  the  land,  the  parties 
dissent  from  their  agreement,  they 
are  mutually  discharged.  The 
same  may  be  said  of  location  and 
eonductiofiy  and  of  all  other  con- 
tracts, which  arise  from<»nsent 
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Oontinaatio  et  divisio  obligationum  ex  delicto^ 

CUM   sit   expositum  superiore  Having  explained  in  the  precede 

libro  de  obligationibus  ex  contractu  ing  book  the  nature  of  obligations, 

et  quasi  ex  contractu,  sequitur,  ut  which    arise    from   contracts  and 

de  obligationibus  ex  maleficio  et  qt/o^i-contracts,  it  follows,  that  we 

quasi  ex  maleficio  dispiciamus.  Sed  should  here  treat  of  those,  which  a- 

illffi  quidein,  ut  suo  loco  tradidi-  rise  from  male-feasance  and  quasir 

mus,  in  quatuor  genera  dividuntur ;  male-feasance.    The  former,  as  we 

hcB  vero  unius  generis  sunt :  nam  have  shewn  in  the  proper  place,  are 

omnes  ex  re  nascuntur,  id  est,  ex  divided  into  four  species;  but  the 

ipso  maleficio ;  veluti  ex  furto,  ra-  latter  are  of  one  kind  only ;  for  they 

pin&,  damno,  injuria.  all  arise  ex  re,  that  is,  from  the 

crime  or  male-feasance  itself;  as 
from  theft,  rapine,  damage,  injury. 

Definitio  furti. 

^   I.    Furtum    est    contrectatio  §  1.  Theft,  is  the  takmg,  using, 

fraudulosa,  lucri  feciendi  gratii,  vel  or  possessing  any  thing  by  fraud 

ipeius  rei,  vel  etiam  usus  ejus,  pos-  for  the  sake  of  gain.    And  this  if 

tt^QQisva :  quod  If  ge  naturali  pro-  prohibited  by  the  law  of  nature, 
hibilum  est  admittere« 
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Etymologia. 

^  II.  Fnrtiim  autem  vel  i  furvo,        §  2.  The  word  furtnm  [theft]  is 


id  est,  nigro,  dictum  est,  quod  clam 
et  obscuro  fiat,  vel  plerumque  nocte: 
vel  a  fraude :  vel  a  fereudo,  id  est, 
auferendo:  vel  k  Graeco  sermone, 
quod  <ptiHiag  appellant  fares :  imo  et 

Grsci,  d^TO  T«  tpeqetv^  qxoqag  dlxerint. 


derived  from  furvum;  [black  or 
dark;]  because  theft  is  committed 
privately,    and    generally    in   the 

night : or  from  fraus  [fraud] : 

or  {rom  ferendo,  i.  e.  {auferen-' 

do)  and  denotes  a  substraction,  or 
taking  away.  Or  perhaps  from  the 
Greek ;  for  the  Cfreeks  call  fures^ 
qmf^ag  from  <jpfqBit'^  to  take  away. 


Divisio. 


^  ni.  Furtorum  autem  duo 
simt  genera;  manifestum  et  nee 
manifestvm:  nam  conceptum  et 
oblatum  species  potius  actionis  sunt 
furto  cohserentes,  quam  genera  fur- 
torum, sicut  inferius  apparebit. 
Manifestus  fur  est,  quern  Grseci 
fi7i'auTo<)pa>^  appellant :  nee  soKim  is, 
qui  in  ipso  furto  deprehenditur,  sed 
etiam  is,  qui  eo  loco  deprehenditur, 
quo  furtum  fit ;  veluti  qui  in  domo 
furtum  fecit,  et,  nondi!im  egres- 
8US  januam,  deprehensus  fuerit: 
et  qui  in  oliveto  oli  varum,  aut  in 
vineto  uvarum,  furtum,  fecit,  quam- 
diu  in  eo  oliveto  aut  vineto  de- 
prehensus fuerit.  Im6  ulterius 
furtum  manifestum  est  extenden- 
dum,  quamdiu  eam  rem  fur  tenens 
visus  vel  deprehensus  fuerit,  siv^ 
in  publico,  siv^  in  privato,  vel  k 
domino,  vel  ab  alio,  antequam  eo 
pervenerit,  quo  deferre  vel  depo- 
nere  destinasset  Sed,  si  pertulit, 
quo  destinavit,  tametsi  deprehen- 
datur  cum  re  furtivd,  non  est  mani- 
festus fur.  Nee  manifestum  fur- 
tum quid  sit,  ex  iis,  qus  diximus, 
intelligitur ;  nam  quod  manifestum 


^  '^,  Of  theft  there  are  two  kinds, 
tnanifest  and  not  manifest :  for  the 
thefts,called  conceptum  and  oblatum, 
rather  denote  the  kind  of  action  con- 
nected with  theft,  than  the  kind  of 
theft ;  as  will  appear  in  the  next  pa- 
ragraph. A  manifest  thief,  whom 
the  Greeks  call  en'  aynwfuaq^^  is  he, 
who  is  taken  in  the  act  of  thieving, 
or  in  the  place,  where  he  committed 
it ;  as  if  a  man,  having  committed  a 
theft  within  a  house,  should  be  ap- 
prehended before  he  had  passed  the 
outward  door:  or,  having  stolen 
grapes  or  olives,  should  be  taken  in 
the  vineyard  or  olive  orchard.  Ma- 
nifest  theft  is  also  farther  extended : 
for,  if  the  thief  be  apprehended, 
while  seen  in  possession  of  the  thing 
stolen,  or  if  he  be  taken  in  public  or 
in  private,  by  the  owner  or  by  a 
stranger,  at  any  time  before  his  ar- 
rival at  the  place,  to  which  he  pro- 
posed to  carry  it,  he  is  guilty  of  a 
manifest  theft.  But  if  he  actually 
Arrive,  before  apprehension,  at  the 
place  proposed,  then,  although  the 
thing  stolen  be  found  upon  him,  he 
is  not  a  manifest  thief.    By  this  de- 


LIB.  IV.    TIT.  I. 


301 


non  est,  id  scilicet  nee  manifestum    scription  of  manifest  theft,  may  be 
est  understood  what  is  theft  not  mani- 

fest 

De  furto  concepto,  oblato,  prohibito,  non  exhibito. 


§  IV.  Conceptum  furtum  dici- 
tur,  cum  apud  aliquem,  testibus 
prsesentibus,  furtiva  res  qusesita  et 
inventa  sit:  nam  in  eum  propria 
actio  constituta  est,  quamvis  fur 
non  sit;  quse  appellatur  concepti. 
Oblatum  furtum  dicitur,  cum  res 
furtiva  ab  aliquo  tibi  oblata  sit,  ea- 
que  apud  te  concepta  sit;  utique 
si  e&  mente  tibi  data  fuerit,  ut  apud 
te  potius,  quam  apud  eum,  qui 
dedit,  conciperetur :  nam  tibi,  apud 
quem  concepta  sit,  propria  adver- 
sus  eum,  qui  obtulit,  quamvis  fur 
non  sit,  constituta  est  actio,  qu£e 
appellatur  oblati.  Est  etiam  pro- 
hibiti  furti  actio,  adversus  eum,  qui 
furtum  quserere  testibus  prsesenti- 
bus  volentem  prohibuerit.  Preete- 
rea  poena  constituitur  edicto  praeto- 
ris  per  actionem  furti  non  exhibiti 
adversus  eum,  qui  furtivam  rem 
apud  se  qusesitam  et  inventam  non 
exhibuit.  Sed  hsB  actiones,  scilicet 
concepti,  et  oblati,  et  furti  prohi- 
biti,  nee  non  furti  non  exhibiti,  in 
desuetudinem  abierunt.  Cum  enim 
requisitio  rei  furtivee  hodie  secun- 
dum veterem  observationem  non 
fiat,  meritd  ex  consequently,  etiam 
prsefatac  actiones  ab  usu  communi 
recessenmt;  cum  manifestum  sit, 
quod  omnes,  qui  scientes  rem  fur- 
tivam susceperint,  et  celaverint,  fur- 
ti nee  manifesti  obnoxii  sunt 


^  4.  A  theft  is  called  conceptum 
[i.  e.  found]  when  a  thing  stolen  is 
searched  for  and  found  upon  some 
person  in  the  presence  of  witnesses ; 
and  a  particular  action,  called  actio 
concepti^  \\e^  against  such  possessor, 
although  he  did  not  commit  the 
theft  A  theft  is  called  oblatum,  [L 
c.  offered,]  when  a  thing  stolen  is 
offered  to  Titius,  and  found  upon 
him,  it  having  been  given  to  him  by 
Seitis,  with  intent  that  it  might  ra- 
ther be  found  upon  Titius  thsm  up- 
on himself:  and  in  this  case  a  spe- 
cial action,  called  actio  oblati,  may 
be  brought  by  Titius  against  SeiuSj 
although  Seius  was  not  guilty  of 
the  theft.  The  action,  called  proki- 
biti  furti,  also  lies  against  him, 
who  prevents  another  from  inquir- 
ing of  theft  in  the  presence  of  wit- 
nesses. And  farther,  a  penalty  was 
appointed  by  praetorian  edict  to  be 
sued  by  the  action  furti  non  exhibiti 
against  any  man  for  not  having  pro- 
duced things  stolen,  which  upon 
search  were  found  to  have  been  in 
his  possession.  But  these  four  ac- 
tions are  become  quite  obsolete ;  for, 
since  a  search  after  things  stolen  is 
not  now  made  according  to  ancient 
formalities,  these  actions  have  in 
consequence  ceased  to  be  in  use; 
for  it  is  a  settled  point,  that  all,  who 
knowingly  have  received  and  con- 
cealed a  Uiing  stolen,  are  subject  to 
the  penalty  of  theft  7ua  manifest. 
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Poena. 


^  V.  Poena  manifesHfurti  quad- 
rupli  est,  tam  ex  servi,  quam  ex 
liberi  persona ;  fiec  manifesti,  dupli. 


^  5.  The  penalty  of  committing 
manifest  theft,  is  quadruple,  whe- 
ther the  thief  be  bond  or  free ;  the 
penalty  of  theft  not  manifest,  is  dou- 
ble the  value  of  the  thing  stolen. 


Quomodo  furtum  fit ;  de  contrectatione. 


^  VI.  Furtum  autem  fit,  non  so- 
liim  cum  quis  intercipiendi  causft 
rem  alienam  amovet ;  sed  generali- 
ter,  cum  quis  alienam  rem,  invito 
domino,  contrectat  Itaque  siv^ 
creditor  pignore,  sive  is,  apud  quem 
res  deposita  est,  e&  re  utatur ;  siv^ 
is,  qui  rem  utendam  accepit,  in  ah- 
um usum  eam  transferat,  quam  cu- 
jus  grati&  ei  data  est,  furtum  com- 
mittit ;  veluti,  si  quis  argentum  u- 
tendum  acceperit,  quasi  amicos  ad 
coenam  invitaturus,  et  id  peregrfe 
secum  tulerit ;  aut  si  quis  equum, 
gestandi  caus&  commodatum  sibi, 
longius  aliquo  duxerit :  quod  vete- 
res  scripserunt  de  eo,  qui  in  aciem 
equum  perduxisset. 


$  6.  Theft  is  committed  not  only, 
when  one  man  removes  the  proper- 
ty of  another  to  appropriate  it  to 
himself,  but  also  generally,  when 
one  man  uses  the  property  of  ano- 
ther against  the  will  of  the  proprie- 
tor ;  thus,  if  {^creditor  uses  a  pledge, 
or  a  depositary  the  deposit  left  with 
him,  or  if  he  who  hath  only  the  use 
of  a  thing  for  a  special  purpose,  con- 
verts it  to  other  uses,  a  theft  is  com- 
mitted. If  any  one  borrows  plate 
under  pretence  of  using  it  at  an 
entertainment  of  his  friends,  and 
then  carries  it  away  to  a  foreign 
country — or  borrows  a  horse,  and 
rides  it  farther  than  he  ought,  theft 
is  also  committed :  and  the  ancients 
extended  this  to  him,  who  rides  a 
borrowed  horse  into  a  field  of 
battle. 


De  aflfectu  furandi. 


§  Vn.  Placuit  tamen,  eos,  qui 
rebus  commodatis  aliter  uterentur, 
quam  utendas  acceperint,ita  furtum 
committere,  si  se  intelligant  id,  in- 
vito domino,  facere ;  eumque,  si  in- 
tellexisset,  non  permissurum :  at,  si 
permissurum  credant,  extra  crimen 
vid6ri|,  optima   san^    distinctione; 


§  7.  But  it  hath  been  adjudged, 
that  whoever  applies  a  thing  bor- 
rowed to  other  uses  than  those  for 
which  he  borrowed  it,  is  not  guilty 
of  theft,  unless  the  borrower  knew, 
that  he  so  applied  it  contrary  to  the 
will  of  the  owner,  who  would  not 
have  permitted  such  application,  if 
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qum  -fortam  took  zS&cta  furandi 
noa  jsonunittitiir. 


he  had  been  apprized  of  it  Bat  it 
should  seem,  Ihat  the  borrower  is 
not  guilty,  if  it  appear,  that  he  le- 
Joed  on  the  owner's  consent.  And 
this  is  a  good  distinction;  foratb^ 
can  never  be  committed,  unless 
there  appear  to  have  been  an  inten- 
tion of  stealing. 


De  voluntate  domini. 


^  Till.  Sed  et,  si  credat  aliquis, 
invito  domino,  se  remcommodatam 
sibi  contrectare,  domino  autem  to- 
lente  id  fiat,  dicitur  furtum  non  fie- 
ri. Unde  illud  quaesitum  est.  cum 
Titius  servum  MsBvii  solicitavcrit, 
vt  quasdam  res  domino  surriperet, 
et  ad  eam  perferret,  et  servus  id  ad 
dominum  pertulerit;  Mievius  au- 
tem, dum  vult  Titium  in  ipso  delic- 
to deprehendere,  permisserit  servo 
quasdam  res  ad  eum  perferre ;  u- 
trum  furti,  an  servi  corrupti,  judicio 
teneatur  Titius,  an  neutro?  Et 
cum  nobis  super  hac  dubitatione 
suggestum  est,  et  antiquorum  pru- 
dentium  super  hoc  altercationes  per- 
speximus,  quibusdam  neque  furti, 
neque  servi  corrupti,  actionem  prse- 
stantibus,  quibusdam  furti  tantum- 
modo,  nos,  hujusmodi  calliditati 
obviam  euntes,  per  nostram  consti- 
tutionem  sancimus,  non  solum  furti 
actionem,  sed  et  servi  corrupti  con- 
tra eum  dari.  Licet  enim  is  servus 
deterior  k  solicitatore  minimi  factus 
est,  et  ided  non  concurrant  regulse, 
qu»  servi  corrupti  actionem  intro- 
ducimt;  tamen  consiUum  corrup- 
toris  ad  pemiciem  probitatis  servi 
introductum  est,   ut  sit  ei  pcBualis 


^  b.  But,  if  a  man  use  a  thing 
borrowed  against  the  will  of  the 
owner,  as  he  believes,  but  who  in 
reahty  consents  that  it  should  be  so 
used,  theft  is  not  committed ;  hence 
arises  a  question  on  the  following 
case.  Ttiius  soUcited  the  slave  of 
Mavius  to  rob  his  master,  and  to 
bring  him  the  things  stolen ;  of  this 
the  slave  informs  his  master,  who, 
being  desirous  of  catching  Titius  in 
the  fact,  permitted  the  slave  to  carry 
certain  things  to  Tkius,  as  stolen ; 
will  Titius  be  subject  to  an  action 
of  theft,  or  to  an  action  for  having 
corrupted  a  slave,  or  to  neither? 
When  this  was  proposed  to  us  as  a 
matter  of  doubt,  and  we  examined 
the  altercations  of  ancient  lawyers 
upon  the  point,  some  of  them  allow- 
ing of  neither  of  the  before-named 
actions,  and  others  allowing  an  ac- 
tion of  theft  only,  we,  being  willing 
to  obviate  all  subtilities,  decreed 
that  not  only  an  action  of  theft 
might  be  brought,  but  also  the  ac- 
tion servi  corrupti,  which  Ues  for 
having  corrupted  a  slave.  For  al- 
though the  slave  became  not  the 
worse  for  the  solicitation,  and  there- 
fore the  causes,  which  introduce  (he 
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actio  imposita,  taDquam  si  re  ips& 
fuisset  servus  corruptus ;  ne  ex  hu- 
josmodi  impunitate  et  in  alium  ser- 
vum,  qui  facile  possit  cornimpi, 
tale  facinus  k  quibusdam  perpetre- 


actioQ  servi  corrupti,  do  not  concur ; 
yet  inasmuch  as  such  solicitation 
was  intended  to  corrupt,  it  hath 
therefore  pleased  us,  that  a  penal 
action  shall  lie  against  the  party  so- 
tur.  liciting,  in  the  same  manner  as  if 

he  had  actually  succeeded  by  cor- 
rupting the  slave;  lest  impunity 
might  encourage  evil-disposed  per- 
sons to  make  the  same  attempt  up- 
on other  slaves,  who  might  be  more 
easily  corrupted. 

Quarum  rerum  furtum  fit.     De  liberis  hominibus. 


§  IX.  Interdi^m  etiam  Uberorum 
hominum  furtum  fit;  veluti  si  quis 
Uberorum  nostrorum,  qui  in  potes- 
tate  nostr&  sunt,  surreptus  fuerit 


^  9.  A  theft  may  be  committed 
even  of  jfree  persons ;  as,  for  in- 
stance, when  children  who  are  un- 
der power,  are  surreptitiously  taken 
from  their  parents. 


De  re  propria. 

^  X.   Aliquando  etiam  suss  rei  ^  10.  A  man  may  also  commit  a 

furtum  quis  committit ;   veluti  si  theft  of  his  own  property ;  as  when 

debitor  rem,  quam  creditori  pigno-  a  debtor  takes  away  the  pledge  left 

ris  causa  dedit,  subtraxeriL  with  his  creditor. 

Qui  tenentur  furti.     De  eo,  cujus  ope,  consilio,  furtum 

factum  est. 


^  XI.  Interdi^m  quoque  furti  te- 
netur,  qui  ipse  furtum  non  fecit ; 
qualis  est  is,  cujus  ope  et  consilio 
ftirtum  factum  est.  In  quo  numero 
est,  qui  tibi  nummos  excussit,  ut 
alius  eos  raperet ;  aut  tibi  obstiterit, 
ut  alius  rem  tuam  exciperit ;  aut 
oves  tuas,  vel  boves  fugaverit,  ut 
alius  eas  acciperet  Et  hoc  peteres 
scripserunt  de  eo,  qui  panno  rubro 
fugavit  armentum.  Sed,  si  quid 
eorum  per  lasciviam,  et  non  dat& 
oper&,  ut  furtum  admitteretur,  fac- 
tum est,  in  factum  actio  dari  debet 


$  11.  An  action  of  theft  will,  in 
some  cases,  lie  against  persons  who 
did  not  actually  commit  the  theft : 
as  against  those,  by  whose  aid  and 
advice  the  theft  was  committed  : 
whoever  strikes  money  out  of  your 
hand,  to  the  intent  that  another  may 
pick  it  up ;  or  so  obstructs  you,  as 
to  enable  his  accomplice  to  take 
your  sheep,  oxen,  or  any  part  of 
your  property,  must  be  regarded  as 
an  aider  and  adviser.  The  ancient 
lawyers  also  included  him  in  this 
number,   who  frightened  away  a 
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At,  ubi  ope  Maevii  Titius  furtum 
fecerit,  ambo  furti  tenentur.  Ope 
et  consilio  ejus  quoque  furtum  ad- 
mitti  videtur,  qui  scalas  forte  fenes- 
tris  supponit,  aut  ipsas  fenestras  vel 
ostium  efihngit,  ut  aliis  furtum  fa- 
ceret;  quive  ferramenta  ad  effrin- 
gendum,  aut  scelas,  ut  fenestris 
snpponerentur,  commodaverit  Cer- 
t^,  qui  nuUam  opem  ad  furtum  fa- 
ciendum adhibuit,  sed  tantum  con- 
silium dedit,  atque  hortatus  est  ad 
furtum  fieu^iendum,  non  tenetur  furtL 


herd  from  its  pasture  with  a  red 
cloth.  But,  if  a  man  should  do 
any  of  these  acts  wantonly,  without 
intention  of  thieving,  then  an  action 
can  only  lie  in  factum  ;  i.  e.  upon 
the  case,  or  the  fact  done:  but, 
when  Titius  commits  theft  by  the 
aid  of  MceviuSy  they  are  both  sub- 
ject to  an  action  of  theft.  *  Theft 
seems  to  be  committed  both  by  aid 
and  advice,  when  a  man  puts  a  lad- 
der to  a  window,  or  breaks  open  a 
door  or  window,  to  the  intent,  that 
another  may  commit  theft ;  or  when 
one  man  lends  another  iron  bars,  or 
ladders,  knowing  the  bad  purposes 
to  which  they  are  to  be  applied. 
But  it  is  certain,  that  he,  who  hath 
afferded  no  actual  assistance,  but 
hath  only  given  his  council  by  ad- 
vising the  crime,  is  not  liable  to  an 
action  of  theft 


De  his^  qui  sunt  in  potestate.  Et  de  ope  ac  consilio  extranei. 


^  XII.  Hi,  qui  in  parentum  vel 
dominorum  potestate  sunt,  si  rem 
eis  surripiunt,  furtum  quidem  faci- 
unt,  et  res  in  furtivam  causam  ca- 
dit ;  nee  ob  id  ab  ullo  usucapi  po- 
test, antequam  in  domini  potestatem 
revertatur :  sed  furti  actio  non  nas- 
citur ;  quia  nee  ex  alii  ull&  caus& 
potest  inter  eos  actio'  nasci.  Si  ve- 
rd  ^ope  et  consilio  alterius  furtum 
factmn  fuerit,  quia  utique  furtum 
committitur,  convenienter  ille  furti 
tenetur ;  quia  verum  est,  ope  et  con- 
silio ejus  furtum  factum  esse. 
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$  12.  When  persons  under  the 
power  of  parents  or  masters  take 
from  them  anything  surreptitiously, 
it  is  considered  that  a  theft  is  com- 
mitted ;  so  that  it  cannot  be  pre- 
scribed to,  by  any  one,  until  it  hath 
first  reverted  into  the  power  of  the 
owner ;  and  yet  an  action  of  theft 
will  not  lie ;  for  no  action  lies  be- 
tween parents  and  children,  or 
masters  and  slaves.  But  if  the 
fact  were  done  by  the  aid  and 
advice  of  any  other,  inasmuch  as  a 
theft  is  committed,  an  action  of 
theft  wiU  Ue  against  the  accessary. 


LIB.  IT.    TIT.  1 


Qaibus  datnr  actio  furti. 


^  JLliX.  FoTti  autem  actio  ei 
oonpetit,  cnjns  interest  rem  salvain 
MSB,  lieit  dominiu  non  sit :  itaqae 
aeo  domino  aliter  competit,  quam 
■i  ejus  intmrsit,  ram  non  perira 


$  13.  An  action  of  theft  may  be 
brought  by  any  man,  irbo  has  an 
interest  in  the  safety  of  the  thing 
stolen,  althoi]^  he  be  not  the  pttH 
prietor ;  and  the  proprietor  himself 
can  have  no  action,  unless  he  hara 
an  interest. 


De  pignore  aarrepto 


$Xiy.  Unde  constat  creditorem 
de  pignore  surrepto  furti  actione 
agere  posse,  etiamsi  idoneum  debi- 
torem  habeat ;  quia  expedit  ei  pig- 
nori  potius  incumbere,  quam  in  per* 
sonam  agere;  adeo  quidem  ut, 
quamvis  ipse  debitor  eam  rem  sur- 
lipuerit,  nihilominus  creditori  com- 
petat  actio  furti. 


^  14  Hence,  a  creditor  may 
bring  this  action  for  a  pledge  sto* 
len,  although  his  debtor  be  solvent; 
because  it  may  be  more  expedient 
for  him  to  rely  upon  his  pledge, 
than  to  bring  suit  against  his  debt- 
or ;  and,  although  the  debtor  him- 
self should  have  purloined  the 
pledge,  yet  an  action  of  theft  will 
lie  against  him. 


De  re  fulloni,  vel  sarcinatori,  vel  bon»  fidei  emptori,  sarrepta. 


$  XV,  Item  si  fullo  polienda  cu- 
mttdave^  aut  sarcinator  sarcienda, 
vestimenta  mercede  cert&  constitute 
accqperit,  eaque  furto  amiserit,  ipse 
fiurti  habet  actionem,  nondominus; 
quia  domini  nihil  interest,  eam  rem 
non  perire ;  cum  judicio  locati  k  ful- 
lone,  aut  sarcinatore,  rem  suaa 
persequi  possit.  Sed  et  bon»  fidei 
emptori  surreptd  re,  quam  emerit, 
quamvis  dominus  non  sit^  omnin6 
competit  furti  actio,  quemadmo- 
dum  et  creditori.  Fulloni  verd  et 
sarcinatori  non  aliter  furti  acticm* 
cm  competer  placuit^  quam  si  sol- 
vendo  fuerint ;  hoc  est,  si  domino 
sei  ffistimationem  solvere  possint 
Nam,  si  solvendo  non  sint,  tunc, 
quia  ab  eis  suumconsequi  non  pos- 
sit, ipsi  domino  furti  c<Hnpetit  ac- 


§  15.  A  fuller  who  receives  clothes 
to  clean,  which  are  stolen  from  him, 
may  bring  an  action  of  theft,  but 
not  the  owner ;  for  the  owner  is  not 
considered  as  interested  in  their 
safety,  having  a  right  of  actios, 
called  locati  against  the  fuller.  Bu^ 
if  a  thing  be  stolen  fiK>m  a  b<Hi&  fir 
de  purchaser,  he  is  intitled,  like  a 
creditor,  to  an  action  of  theft,  al- 
though he  be  not  the  proprietor. 
But  an  action  of  theft  is  not  maiiib- 
tainable  by  the  fuUer,  or  any  trades- 
man in  similar  circumstances,  unless 
he  be  solvent ;  that  is,  unless  he  be 
able  to  pay  the  owner  the  full  value 
of  the  thing  lost :  for,  if  the  fuQer 
be  insolvent,  then  the  owner,  who 
cannot  recover  from  the  fuller,  is  al- 
lowed to  bring  an  action  of  theft, 
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txo ;  quia  hoc  causa  ipsius  interest^ 
lem  salvam  esse.  Idem  est,  etsi 
in  parte  solvendo  fuerit  fullo  aut 
saicinator. 


having  in  this  case  an  interest 
And  this  although  the  tradesman 
be  partially  solvent 


De  re  commodata. 


^  XVI.  Qu8d  de  fullone  et  sar- 
cinatore  diximus,  eadem  et  ad  eum, 
cui  commodata  res  est,  transferen- 
da,  veteres  existimabant  Nam  ut 
ille  fuUo,  mercedem  accipiendo, 
custodiam  praestat,  ita  is  quoque, 
qui  commodatum  utendi  caus&  ac- 
ccpit,  similiter  necesse  habet  custo- 
diam praestare.  Sed  nostra  provi- 
dentia  etiam  hoc  in  nostris  deci- 
sionibus  emendavit,  ut  in  domini 
Toluntate  sit,  siv^  comodcUi  actio- 
nem ad  versus  eum,  qui  rem  com- 
modatum accepit,  movere  deside- 
rat,  siv^  furti  adversus  eum,  qui 
rem  surripuit;  et,  alterutr&  earum 
elects,  dominum  non  posse  ex  pos- 
nitenti&  ad  alteram  venire  action- 
em :  sed,  si  quidem  furem  eligeret, 
ilium,  qui  rem  utendam  accepit, 
peniti^LS  liberari;  sin  autem  commo- 
dator  veniat  adversus  eum,  qui 
rem  utemdam  accepit,  ipsi  quidem 
nullo  modo  competere  posse  adver- 
sus furem  furti  actionem ;  emn  au- 
tem, qui  pro  re  commodata  conve- 
nitur,  posse  adversus  furem  furti 
habere  actionem ;  ita  tamen,  si  do- 
minus,  sciens  rem  esse  surreptam, 
adversus  eum,  cui  res  commodata 
fuerit,  pervenit.  Sin  autem  nesci- 
us  et  dubitans,  rem  esse  surreptam, 
apud  eum  commodati  actionem  in- 
stituerit :  postea  autem,  re  comper- 
tfiy  voluerit  remittere  quidem  com- 


$  16.  The  ancients  were  of 
opinion,  that  what  we  have  said  of 
a  tradesman  is  equally  applicable 
to  a  borrower.  For  as  the  fuller, 
by  agreeing  for  a  certain  price,  is 
obliged  to  answer  for  the  clothes 
committed  to  his  carej  so  is  he  who 
receives  a  loan  for  the  sake  of  us- 
ing it,  under  the  like  necessity  of 
preserving  it.  But  we  have  amend- 
ed the  law  in  this  point  by  our  de- 
cisions, so  that  it  is  now  at  the  will 
of  the  owners  either  to  bring  an 
action  of  theft  against  the  thief,  or 
an  action  on  account  of  the  thing 
lent,  against  the  borrower.  But,  if 
the  owner  once  made  an  electioUi 
he  cannot  afterwards  have  recourse 
to  the  other  remedy ;  if  he  prose- 
cutes the  thief,  the  borrower  is  dis- 
charged ;  if  he  brings  suit  against 
the  borrower,  he  cannot  sue  the 
thief.  But  the  borrower,  who  is 
sued  on  account  of  the  thing  lent, 
may  bring  an  action  of  thefl  against 
the  thief,  if  the  owner  suing  were 
apprized,  that  the  thing  was  stolen ; 
but,  if  the  owner,  either  not  know- 
ing or  doubting  of  the  theft,  insti- 
tute an  action  of  loan  against  the 
borrower,  and  afterwards  upon  in- 
formation is  willing  to  withdraw 
it,  and  recur  to  an  action  of  theft, 
he  shall  have  liberty,  in  considera- 
tion of  his  incertainty,  to  prosecute 
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modati  actionern,  ad  furti  autem 
actionem  penrenire,  tunc  licentia  ei 
concedatur  et  adversus  furein  ve- 
nire, obstaculo  nullo  ci  opponendo; 
quoniam  incertus  constitutus  movit 
advursus  eum,  qui  rem  utendam 
accepit.  commodati  actionem ;  nisi 
domino  ab  eo  sadsfactum  fuerit: 
tunc  etenim  omnin6  furem  k  domi- 
no quidem  furti  actione  liberari; 
suppositum  autem  esse  ei,  qui  pro 
re  sibi  commodate  domino  satisfe- 
cit ;  cum  manifestissimum  sit,  eti- 
amsi  ab  initio  dominus  actionem 
commodati  ifctituerit,  ignarus  rem 
esse  surreptam,  postea  hutem,  hoc 
ei  coguito,  adversus  furem  transi- 
ent, omnind  liberari  cum,  qui  rem 
commodatam  acceperit,  quemcun- 
que  cuasoB  exitum  dominus  adver- 
sus furem  habuerit :  eadem  defini- 
tione  obtinente,  siv^  in  parte,  sivi 
in  solidum  solvendo  sit  is,  qui  rem 
commodatam  acceperit. 


the  thief  without  obstacle,  if  the 
borrower  has  not  satisfied  his  de- 
mand; but  if  he  has,  then  the  thief 
is  freed  from  any  action  of  theft  by 
the  owner  and  remains  subject  to 
prosecution  of  the  borrower,  who 
hath  satisfied  the  owner.  But  it  is 
most  manifest,  that  if  the  owner  of 
any  particular  thing  not  knowing, 
that  it  is  stolen,  should  at  first  in- 
stitute an  action  of  loan  against 
the  borrower,  but  should  after- 
wards, upon  better  information, 
choose  to  pursue  the  thief  by  an 
action  of  theft,  the  borrower  is  se- 
cure, whatever  may  be  the  issue  of 
the  action  brought  against  the 
thief.  And  this  is  law,  whether 
the  borrower  be  able  to  answer  the 
whole,  or  a  part  only,  of  the  value 
of  the  thing. 


De  re  deposita. 


$  Xyn.  Sed  is,  apud  quem  res 
deposita  est,  custodiam  non  praes- 
tat;  sed  tantum  in  eo  obnoxius  est, 
si  quid  ipse  dolo  malo  facerit ;  qua 
de  causd,  si  res  ei  surrepta  fuerit, 
quia  restituendsB  ejus  rei  nomine 
depositi,  nou  tenetur,  nee  ob  id  ejus 
interest  rem  salvam  essS,  furti  age- 
re  non  potest :  sed  fiurti  actio  do- 
mino competit. 


$  17.  A  depositary  is  not  oblig- 
ed to  make  good  the  deposited,  un- 
less he  be  himself  guilty  of  some 
fraud ;  aud  therefore,  as  he  is  not 
obliged  to  make  restitution,  when 
the  deposit  is  stolen,  and  has  con- 
sequently no  interest  in  the  preser- 
vation of  it,  he  cannot  bring  an  ac- 
tion of  theft,  which  in  this  case  can 
only  be  maintained  by  the  owner. 


An  impubes  furti  teneatur. 


$  XVIII.  In  summ&  sciendum 
est,  qusesitum  esse,  an  impubes  rem 
alienam  amovendo  furtum  faciat  7 


^  18.  It  hath  been  a  question 
whether  a  person  within  puberty, 
taking  away  the  property  of  another 
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Et  placuit,  quia  furtum  ex  effectu 
furandi  consistit,  ita  demum  obliga- 
ri  eo  critnine  impuberem,  si  proxi- 
mus  pubertati  sit,  et  ob  id  intelligat 
se  deliuquere. 


can  be  guilty  of  theft?  And  it  hath 
been  determined,  that  as  theft  con- 
sists in  the  intention  of  defrauding, 
a  persori  approaching  to  puberty 
and  sensible  of  doing  wrong,  may 
be  charged  with  theft. 


Quid  veniat  in  hanc  actionem ;  et  de  affinibus  actionibus. 


§  XIX.  Furti  actio,  siv^  dupli, 
siv^  quadrupli,  tautum  ad  pcense 
persecutionem  pertinet :  nam  ipsius 
rei  persecutionem  extrinsecus  ha- 
bet  dominus,  quam  aut  vindicando 
aut  condicendo  potest  auferre.  Sed 
rei  vindicatio  quidem  adversus  pos- 
scssorem  est,  siv&  fur  ipse  possidet, 
sivfe  alius  quilibet;  condictio  au- 
tem  adversus  furem  ipsum,  hsere- 
demve  ejus,  lic^t  non  possideat, 
competit. 


^  19.  An  action  of  theft  can  only 
be  brought  for  the  penalty,  whether 
double  or  quadruple :  for  the  owner 
may  recover  the  thing  itself,  either 
by  vindication  or  condiction.  An 
action  of  vindication  may  be  brought 
either  against  the  thief  or  any  other 
in  possession;  but  condiction  is 
maintainable  only  against  the  thief 
himself,  or  his  heir;  and  it  will  lie 
against  either  of  them,  whether  in 
possession  of  the  thing  stolen,  or  not 


TITULUS    SECUNDTJS. 


DE  VI  BONORUM  RAPTORITM. 


D.  xlvii.  T.  8.    C.  ix.  T.  33. 


Origo  hujus  actionis, 

QUI  vi  res  alienas  rapit,  tenetur 
quidem  etiam  furti;  (quis  enim 
magis  alienam  rem,  invito  domino, 
contrectat,  quam  qui  vi  rapit?  ideo- 
que  rect^  dictum  est,  eum  impro- 
bum  furem  esse ;)  sed  tamen  pro- 
priam  actionem  ejus  delicti  nomine 
prsBtor  introduxit,  quae  appellatur 
vi  bonorum  raptorum;  et  est  intra 
annum  quadrupli,  post  annum  sim- 


et  quid  in  earn  veniat. 

He  who  takes  the  property  of 
another  by  force,  is  liable  to  an  ac- 
tion of  theft;  [for  who  can  be  said 
to  take  the  property  of  another  more 
against  his  will,  than  he,  who  takes 
it  by  force  ?  it  is  therefore  rightly 
observed,  that  he  is  a  thief  of  the 
worst  kind :]  the  prs&tor  however, 
hath  introduced  a  peculiar  action  in 
this  case,  called  vi  bonorum  rapta- 
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pli;  qu«&  actio  utilia  est,  etianisi 
quia  unam  lem,  licet  fninimam,  ra* 
puerit  Quadruplum  autem  non  to* 
turn  pcsna  est.  sicut  in  actione  furti 
manifesti  diximus;  sed  in  quadru- 
plo  inest  et  rei  persecution  ut  pee** 
na  tripli  sit,  siv^  comprehendatur 
raptor  in  ipso  delicto,  sivi  non. 
Ridiculum  enim  esset,  levioris  con- 
ditionis  esse  eum,  qui  vi  rapit, 
qnam  qui  clam  amovet 


rum;  which,  if  brought  within  a 
year  after  the  robbery,  inforoes  the 
payment  of  the  quadruple  value  of 
the  thing  taken;  but,  if  brought 
after  the  expiration  of  a  year,  then 
the  simple  value  only  is  claimable ; 
and  this  action  may  be  brought  for 
any  single  thing,  though  of  the  anal- 
lest  value,  if  taken  by  force.  But  the 
quadruple  value  is  not  altogether 
penalty,  as  in  an  action  of  manifest 
theft;  for  the  thing  itself  is  includ- 
ed, so  that,  strictly,  the  penalty 
is  only  threefold;  but  then  it  is 
inflicted  without  distinguishing 
whether  the  robber  wais,  or  was  not 
taken  in  the  actual  commission  of 
the  fact.  For  it  would  be  ridicu- 
lous, that  a  robber,  who  uses  force, 
should  be  in  a  better  condition,  than 
he,  who  is  only  guilty  of  clandes- 
tine theft. 


Adversus  quos  datur. 


§  I.  Ita  tamen  competit  hsBC  ac- 
tio, si  dolo  male  quis  rapuerit; 
nam,  qui  aliquo  errore  ductus,  rem 
suam  esse  existimans,  et  imprudens 
juris,  eo  animo  rapuerit,  quasi  do- 
mino liceat  etiam  per  vim  rem  suam 
auferre  k  possessoribus,  absolvi  de- 
bet: cui  scilicet  conveniens  est, 
nee  furti  teneri  eum,  qlii  eodem 
hoc  animo  rapuit  Sed,  ne,  dum 
talia  excogitantur,  inveniatur  via, 
per  quam  raptores  impuni  suam 
exerceant  avaritiam,  melius  divali- 
bus  constitutionibus  pro  hac  parte 
prospectum  est,  ut  nemini  liceat 
vi  rapere  vel  rem  mobilem,  vel  se 
moveatem,  Uc^t  suam  eoodem  rem 
wi8tim«t    Sed,  ^ i  quia  contra  sta- 


^  1.  This  action  is  maintainable 
also  on  the  ground  of  fraud :  but  if 
a  man,  ignorant  of  the  law  and  erro- 
neously deeming  some  particular 
thing  to  be  his  own,  should  take  it 
away  by  force  from  the  possessor, 
upon  full  persuasion  that  he,  as  pro- 
prietolr,  could  justify  sudi  a  proceed- 
ing, he  ought  to  be  acquitted  upon 
this  action :  neither  is  he  subject, 
under  these  circumstances,  to  an  ac- 
tion of  theft.  But,  lest  robbers 
should  from  hence  find  out  a  way 
of  practising  their  villanies  with  im- 
punity, it  is  provided  by  the  imperial 
constitutions,  that  no  man  shall  take 
by  force  any  moveable  things  or  liv- 
ing creature,  although  he  believe  it 
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tuta  principum  fecerit|  lei  quidem 
8U8B  dominio  cadere ;  sin  autem  alie- 
na  res  sit,  post  restitutionem  ejus^ 
etiam  aestimationem  ejusdem  rei 
praestare.  duod  non  soliun  in  mo* 
bilibus  rebus,  qusd  rapi  possunt, 
constitutiones  obtinere  censuerunt, 
Md  etiam  in  inrasionibus,  qnse  cir- 
ca res  soli  fimit ;  ut,  ex  hac  causft, 
ab  omni  sapin^  homines  abstineant 


to  be  his  own ;  and  that,  whoever 
offends  by  forcibly  seizing  his  own 
property,  shall  forfeit  it;  and  that, 
whoever  forcibly  takes  the  property 
of  another,  imagining  it  to  be  his 
own,  shall  be  obliged  not  only  to  re- 
store the  thing  itself,  but  also  to  pay 
the  value  of  it  as  a  penalty.  And 
the  emperors  have  dionght  proper, 
that  this  should  obtain,  not  only  as 
to  things  moveable  and  Moving^ 
which  may  be  carried  away,  but 
also  as  to  invasions  or  forcible  en- 
tries, made  upon  things  immovea^ 
able,  as  lands  or  houses,  that  man- 
kind may  be  deterred  from  commit- 
ting any  species  of  rapine. 


Quibus  datur. 


^  II.  &n^  in  hac  actione  non 
iltique  expectatur  rem  in  bonis  ac- 
toris  esse;  nam,  siv^  in  bonis  sit, 
siv^  non,  si  tamen  ex  bonis  sit,  lo- 
cum haec  actio  habebit.  >Quare 
&iv&  locata,  siv&  commodata,  siv^ 
etiam  pignorata,  siv&  deposita,  sit 
res  apnd  Titium  sic,  ut  intersit 
ejus,  earn  rem  ger  vim  non  auferri, 
(veluti  si  in  deposii&  re  culpam 
quoque  promisit,)  siv^  bon&  fide 
possideat,  sivfe  usumfructum  quis 
habeat  in  eS,  vel  quid  aliud  juris, 
ut  intersit  ejus  non  rapi,  dicendum 
est,  ei  competere  banc  actionem, 
non  ut  dominium  accipiat,  sed.il- 
lud  soliim,  quod  ex  bonis  ejus,  qui 
rapinam  passus  est,  id  est,  quod  ex 
substantift  ejus  ablatum  esse  pro- 
ponatur.  Et  generaliter  dicendum 
est,  ex  quibus  causis  furti  actio  com- 
petit  in  re  clam  fact&,  ex  iisdem 
causis  omnes  banc  habere  actionem. 


"$  2.  In  this  action,  it  is  not  con- 
sidered, whether  the  thing  forci- 
bly taken  be  the  property  of  th^ 
complainant  or  not;  for  if  he  have 
an  interest  in  it,  the  action  is  main- 
tainable :  and  therefore,  if  a  thing 
be  let,  lent,  pledged,  or  deposited, 
so  that  the  possessor  becomes  inter- 
ested in  the  preservation  of  it,  as  he 
may  be,  if  he  has  made  himself 
answerable  for  the  deposit ;  or,  if  he 
was  a  boTii  fide  possessor,  or  intided 
to  the  usufruct,  or  has  any  other 
right,  which  gives  an  interest,  he 
may  bring  this  action,  not  for  the 
recovery  of  the  absolute  property, 
but  of  that  only,  to  which  his  in- 
terest extends.  And  we  may  in 
general  affirm,  that  the  same  causes, 
which  intitle  a  man  to  an  action  of 
theft  in  case  of  private  stealing,  will 
also  intitle  him  to  the  action  us  bo- 
niorum  fispiornmif  when  foim  balh 
been  used. 
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TITULUS   TERTIUS. 

DE  LEGE  AftUILU. 
D.  ix.  T.  2.    C.  ui.  T.  a5. 

Summa.     Caput  primum. 


DAMNI  injuriae  actio  consti- 
tuitur  per  legem  Aquiliam;  cujus 
primo  capite  cautum  est,  ut  si  quis 
alienum  hominem,  alienamve  qua- 
drupedem,  quae  pecudum  numero 
sit,  injuria  occiderit,  quanti  ea  res 
in  eo  amo  plurimi  fuerit,  tantJUu 
domino  dare  damnetur. 


De  quadrupede,  quae 

$  I.  duod  autem  non  prsecis^  de 
quadrupede,  sed  de  ea  tantum,  qusB 
pecudum  numero  est,  cavetur,  eo 
pertinet,  ut  neque  de  feris  bestiis, 
neque  de  canibus,  cautum  esse  in- 
teliigamus;  sed  de  iis  tantum,  quae 
gregatim  proprie  pasci  dicuntur; 
quales  sunt  equi,  mull,  asini,  oves, 
boves,  caprae.  De  suibus  quoque 
idem  placuit  Nam  et  sues  quo- 
que pecudum  appellatione  continen- 
tur ;  quia  et  hi  gregatim  pascuntur. 
Sic  denique  et  Homerus  in  Odys- 
se&  ait ;  (sicut  .£!lius  Marciamus  in 
suis  institutionibus  refert.) 

VBiiovxai  Ilaq  KoQaxoe  mBjqtfy  am   %ri 

Hoc  est, 
Assidei   is    suibus,   quorum  grex 

magnus  in  agris 
PascUur,  ad  Coracia  saxum^  fimt- 

emque  Areihuaam. 


The  action  for  injurious  damage 
is  given  by  the  law  AquiUa;  which 
enacts,  in  the  first  chapter,  that, 
if  any  man  injuriously  kills  the 
slave,  or  the  four-footed  beast  of  an- 
other, which  may  be  reckoned 
among  his  cattle,  he  shall  be  con- 
demned to  pay  the  owner  the  great- 
est price,  which  the  slave  or  beast 
might  have  been  sold  for,  at  any 
time  within  a  year  preceding. 

pecudum  numero  est. 

^  1.  As  the  kw  does  not  speak  of 
four-footed  beasts  in  general,  but 
only  of  cattle,  we  may  collect,  that 
wild  beasts  and  dogs  do  not  come 
within  the  intendment,  which  can 
be  understood  to  include  only  those 
animals,  which  feed  in  herds*  as 
horses,  mules,  sheep,  oxen,  goats,  &c. 
It  hath  also  been  determined,  that 
swine  are  comprised  under  the  term 
cattle,  because  they  feed  in  herds ; 
and  this  Homer  testifies  in  the  O- 
dyssey,  for  which  he  is  quoted  by 
^lius  Marcian  in  his  institutions. 
You  will  find  him,  taking  care  of 
the  swine,  which  feed  in  herds  near 
the  Corasian  rock,  &c.  Odys.  b.  13. 
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De  injuria. 
$  n.  Injurial  autem  occidere  in-        ^  2.  A  man  who  kills  another 


telligitur,  qui  nullo  jure  occidit: 
itaque,  qui  latronem  insidiatorem 
occidit,  non  tenentlir;  utique  si  al- 
itor periculum  etfiigere  non  potest 


without  proper  authority,  is  under- 
stood to  kill  him  injuriously;  but 
he  is  not  subject  to  the  law,  who 
kills  a  robber  lying  in  wait  if  there 
was  no  other  way  of  avoiding  the 
danger  threatened. 


Ce  casu,  dolo,  et  culpa. 


^  m.  Ac  ne  is  quidem  hac  lege 
tenetur,  qui  casu  occidit,  si  modo 
culpa  ejus  nulla  inveniatur.  Nam 
alioquinon  minus  ex  dolo,  quam 
ez  culpi,  quisque  hac  lege  tenetur. 


^  3.  Nor  is  he  liable  under  this  law 
who  hath  killed  another  by  acci- 
dent if  no  fault  can  be  imputed  to 
him.  But  the  law  holds  a  man  equ- 
ally liable  for  negUgence  or  fraud. 


Dc  jaculatione. 

§  IV.  Itaque,  si  quis,  dum  jacu- 
lis  ludit  vel  exercitatur,  transeun- 
tem  servum  tuum  trajecerit,  distin- 
guitur.  Nam,  si  id  k  milite  in  eo 
campo,  ubi  solitum  est  exercitari, 
admissum  est,  nulla  culpa  ejus  in- 
telligitur ;  si  alius  tale  quid  admis- 
erit,  culpsB  reus  est  Idem  juris  est 
de  milite,  si  in  alio  loco,  quam  qui 
ad  exercitandiun  miUtibus  destina- 
tus  est,  id  admiserit 


§  4.  But,  if  a  man,  by  throwing 
a  javelin  for  his  diversion  or  exer- 
cise, happen  to  kill  a  slave,  who  is 
passing,  we  must,  in  this  case,  make 
a  distinction :  for,  if  the  slave  be 
killed  by  a  soldier,  while  exercising 
in  a  place  appointed  for  that  pur- 
pose, the  soldier  is  guilty  of  no  f;|ult; 
but,  if  any  other  person  should  acci- 
dentally kill  a  slave,  by  throwing 
a  javelin,  he  is  guilty ;  and  even, 
if  a  soldier  should  kill  a  slave  acci- 
dentally by  throwing  a  javelin  in 
any  other  place,  than  that  appoint- 
ed for  soldiers  to  exercise  in,  he  also 
is  guilty  of  a  fault  (i.  e.  culpable 
negligence.) 


De  pulatione. 


^  y.  Item  si  putator,  ex  arbore  ra- 
mo  dejecto,  servum  tuum  transeun- 
tem  occiderit,  si  prop^  viam  publi- 
cam  aut  vicinalem  id  factum  est, 
neque  proclamavit,  ut  casus  evitari 

40 


$5.  If  a  man  lopping  a  tree, 
chance  to  kill  a  slave  who  is  pass- 
ing, he  is  an  offender  if  ho  worked 
near  a  public  road,  or  in  a  way  lead- 
ing to  a  village,  without  givingpro* 
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posset,  ellipse  reus  est :  sed,  si  pro- 
clamavit,  nee  ille  curavit  praBcave* 
re,  extra  culpam  est  putator.  JEqah 
extra  culpam  esse  intelligitur,  si 
seofsiun  k  yiSl  fort^,  vel  in  medio 
{undo  caedebat,  lic^t  non  proclama- 
vit :  quia  in  eo  loeo  nulli  extraneo 
JUS  fherat  versandL 


per  warning ;  but,  if  he  made  due 
proelamation,  and  the  other  did  not 
take  eare  of  himself,  the  lopper  is 
exempt  from  fault :  and  he  is  equal- 
ly 80,  although  he  did  not  make 
proelamation,  if  he  worked  apart 
from  the  high  road,  or  in  the  mid- 
dle of  a  field ;  for  a  stranger  has 
no  right  of  passage  through  such 
places. 


De  curatione  rolicta. 


$  TE.  Prseterea,  si  medicus,  qui 
senrum  tuum  secuit,  dereliquerit 
eurationem  ejus,  et  ob  id  mortuus 
fiierit  servus,  culpsB  reus  erit 


^  6.  Also,  if  a  surgeon  having 
performed  an  operation  on  a  slaved 
should  neglect  or  forsake  the  cure, 
by  reason  whereof  the  slave  dies, 
he  is  guilty  of  culpable  negligence. 


Dc  imperia  medici. 

$  Tn.  Imperitia   quoque  culpao        ^  7.   The  want  of  professional 

skill  is  also  regarded  as  culpable: 
as  if  a  physician  occasion  the  death 
of  a  slave  by  an  unskillful  incision^ 
or  a  rash  administration  of  medicine. 


annumeretiu*;  veluti  si  medicus  ided 
servum  tuum  Occident,  quia  mal& 
eum  secuerit,  aut  perper^  ei  med- 
icamentum  dederit. 


De  imperita  et  infirmitate 

§  VIII.  Impetu  quoque  mula^ 
rum,  quas  mulio  propter  imperitiam 
retinere  non  potuit,  si  servus  tuus 
oppressus  fuerit,  culpae  reus  est  mu- 
lio. Sed  et,  si  propter  infirmitatem 
eas  retinere  non  potuerit,  cum  alius 
firmior  eas  retinere  potuisset,  eeque 
eulp»  tenetur.  Eadem  placuerunt 
de  eo  quoque,  qui  ciun  equo  vehe- 
retur,  impetmn  ejus,  aut  propter  in- 
firmitatem, aut  propter  imperitiaai 
suam,  retinere  non  potuerit 


mulionis,  aut  equo  vecti. 

$  8.  If  a  mule-driver,  fix)m  wnsi% 
of  skill,  is  imable  to  manage  hxni 
mules,  and  a  slave  is  run  over  by 
them,  the  mule-driver  is  in  fault; 
and,  if  he  want  strength  to  rein 
them  in,  when  another  man  is  able 
to  do  it,  he  is  then  equally  culpable; 
and  the  same  may  be  said  of  a 
rider,  who,  through  want  either  of 
strength  or  skill,  is  not  able  to  man- 
age his  horse. . 


UB,  IT.    TIT.  m. 


S16 


duanti  damnum  sBStimetar,  et  de  hceredibus. 


$  IX.  His  autem  verbis  legis, 
quarUi  id  eo  in  anno  plurimifueritj 
ilia  sententia  exprimitur,  ut  si  quis 
hominem  tuum,  qui  hodie  claudus, 
aut  mancus,  aut  luscus  erit,  Occide- 
nt, qui  in  eo  anno  integer  aut  pre- 
tiosus  fuerit,  non  tanti  teneatur, 
quanti  hodie  erit,  sed  quanti  in  eo 
anno  plurimi  fuerit :  ratione  credi- 
tom  est  poBn^lem  esse  hujus  legis 
actionem;  quia  non  solum  tanti 
quisque  obligatur,  quantum  damni 
dederit,  sed  aliquando  long^  pluris. 
Ideoque  constat,  hseredem  earn  ac- 
tionem non  transire,  quae  transitura 
fuisset,  si  ultra  damnum  nunquam 
lis  sestimaretur. 


^  9.  The  words  of  the  law  Aquir 
lia,   hi  him  who  kills  a  slaved  or 
beast  of  another,  forfeit  the  greatest 
price,  which  either  could  have  been 
sold  for  in  thcU  year,  mean  this ;  if 
Titius    accidentally  kill  a  slave, 
who  was  then  lame,  or  wanted  a 
limb,  or  an  eye,  but  had  been  with* 
in  the  space  of  a  year  perfect  in  all 
his  parts,  and  valuable,  then  Titius 
shall  be  liable,  not  merely  to  his 
value  on  that  day,  but  to  his  high* 
est  value  at  any  time  within  a  year 
preceding  his  death.      An  action 
therefore,  upon  thn,  law  Aquilia,  has 
always  been    regarded  as  penal; 
for  it  obliges  a  man  to  pay  not  on- 
ly the  full  value  of  the  damage 
done,  but  often  much  more ;  and  of 
consequence  can  by  no  means  pass 
against  the  heir  of  the  offender :  but 
it  might  legally  have  been  traosfev* 
red  against  the  heir,  if  the  condem* 
nation   had    never   exceedod*  the 
quantum  of  the  damage. 


8B8timatur. 


^  X.  niud  non  ex  verbis  legis, 
9ed  ^x  interpretatione,  placuit, 
non  solilim  perempti  corporis  sesti- 
mationem  habendum  esse  secundum 
ea,  qus  diximus,  sed,  eo  amplius, 
quicquid  prseterea,  perempto  eo  cor- 
pore,  damni  nobis  illatum  fuerit; 
teluti  si  servum  tuum  hseredem  ab 
aliquo  institutum  ante  quis  Occide- 
nt, quam  is  jusso  tuo  hiereditatis 
quoque  amissss  rationem  esse  ha- 
bendtoi  constat.  Item,  si  ex  pari 
iMlanim  unatn,  vel  ex  quadrigis 


§  10.  It  hath  prevailed  by  con- 
struction, though  not  by  the  express 
words  of  the  law,  that  not  only  the 
value  of  a  slave  is  to  be  computed, 
as  we  have  already  mentioned ;  but 
that  an  estimation  must  be  made 
of  whatever  further  damage  is  oc- 
casioned by  his  death ;  as  if  your 
slave  should  be  killed  just  as  he 
was  instituted  heir,  and  before  ac- 
tual entry  upon  the  heirship  at  your 
command,  for  in  this  case,  the  loss 
of  the  inheritance  tnust  be  brought 
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equoriim  unum,  quis  occiderit,  vel 
ex  comaedis  iitiusservusoccisus  fu- 
crit,  noil  solum  occisi  fit  sestimatio, 
sed  eo  amplius  id  quoque  computa- 
tiir,  quanti  depretiati  sunt,  qui  su- 
persunt 


into  the  computation.  Also  if  a 
horse,  or  mule  be  killed,  by  which 
a  pair,  or  set,  is  broken,  or  il  a  slave 
be  slain,  who  made  one  of  a  co- 
medians, an  estimation  must  be 
made,  not  merely  of  the  value  of 
that  slave  or  animal,  but  of  the  di- 
minished value  of  those,  which  re- 
main. 


De  concarso  hujus  actionis  et  capitalis. 


§  XI.  Liberum  autem  est  ei,  cu- 
jus  servus  occisus  fuerit,  et  ex  ju- 
dicio  private  legis  Aquilise  damnum 
persequi,  et  capitalis  criminis  eum 
reum  facere. 


$11.  The  master  of  a  slave,  who 
is  killed,  may  bring  a  civil  action 
for  damages  founded  upon  the  law 
Aquilia,  and  at  the  same  time  pros- 
ecute the  ofiender  for  a  capital  crime. 


Caput  secundum. 

$  Xn.    Caput    secundum    legis        $  12.  The  second  chapter  of  the 
Aquilse  in  usu  non  est.  law  Aquilia  is  not  in  use. 

Caput  tertium.     Quod  damnum  vindicatur. 


$  Xm.  Capite  tertio  de  omni 
csetero  damno  cavetur;  itaque,  si 
quis  servum,  veleamquadrupedem, 
quae  in  pecudum  numero  est.  vulne- 
raverit,  sivfe  eam  quadrupedem, 
quae  in  pecudum  numero  uon  est, 
veluti  canem,  aut  ferram  bestiam, 
vulnaverit  aut  occiderit,  hoc  capite 
actio  constituitur.  In  caeteris  quo- 
que omnibus  animalibus,  item  in 
omnibus  rebus  quae  anim&  carent, 
damnum  per  injuriam  datam  hac 
parte  vindicatur.  Si  quid  enim  us- 
tam,  aut  ruptum,  aut  fractum  fue- 
rit, actio  ex  hoc  capite  constituitur ; 
quanquam  poterat  sola  nipti  appel-- 
latio  in  omnes  istas  causas  sufficere ; 
ruptum  enim  intelligitur,  quod  quo- 
quo  modo  corruptum  est ;  und j  non 
solum  fracta,  aut  usta,  sed  etiam 
scissEy  et  coUisa,  et  quoquo  modo 


§  13.  By  the  third  chapter  of 
this  law,  a  remedy  is  given  for  ev- 
ery other  kind  of  damage ;  there- 
fore, if  a  man  wound  a  slave,  or 
four-footed  animal,  whether  ranked 
among  cattle  or  not,  as  a  dog  or  wild 
beast,  an  action  will  lie  against  him. 
Reparation  may  also  be  obtained, 
under  this  chapter,  for  all  damage 
injuriously  done  to  animals  in  gen- 
eral, or  to  things  inanimate ;  and  for 
things  burned,  spoiled  or  broken. 
The  term  ruptum  would  alone  be 
sufficient  in  nny  of  these  cases ;  for 
in  whatever  manner  a  thing  be  da- 
maged, or  spoiled,  it  is  understood 
to  be  ruptum  ;  so  that,  whenever  a 
thing  is  broken,  burned,  torn,  bruis- 
en,  spilled,  or  in  any  manner  made 
worse,  it  may  be  said  to  be  ruptum. 
It  hath  also  b^ea  determined  that. 
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perempta  atque  deteriora  facta, 
hoc  verbocoatinentii  r.  Den  iqiie  re- 
sponsum  est,  si  quis  in  alienum  vi- 
num  aut  oleum  id  miscaerit,  quo 
naturalis  bonitas  vini  aut  olei  cor- 
rumperetur,  ex  hac  parte  legis  A- 
quili»  eum  teneri. 

De  dolo 

$  XIV.  Iliud  palam  est,  sicut  ex 
primo  capite  demum  qnisque  tene- 
tur,  si  dolo  aut  culp&  ejus  homo  aut 
quadrupes  occisus  occisave  fuerit, 
ita  ex  hoc  capite,  de  dolo  aut  culp&, 
et  de  csetero  damno  quemque  teneri; 
ex  hoc  tamen  capite,  non  quanto  in 
eo  anno,  sed  quanti  in  diebus  tri- 
ginta  proximis  res  fuerit,  obligatur 
is,  qui  damnum  dederit 


to  intermix  anything  with  the  wine 
or  oil  of  another,  so  as  to  corrupt 
or  impair  its  natural  goodness,  ren- 
ders the  offender  Uable  under  this 
chapter  of  the  law  Aquilia. 


et  culpa. 

§  14.  It  is  evident,  that  the  first 
chapter  of  the  law  subjects  every 
man  to  an  action,  who  through  de- 
sign or  negligence  kills  the  slave  or 
beast  of  another,  and  that  the  third 
part  gives  a  remedy  for  any  other 
damage,  so  occasioned.  But  by 
this  third  chapter  the  offender  is 
not  liable  to  the  highest  price,  which 
the  thing  damaged  might  have  sold 
for  at  any  time  within  the  year,  but 
only  at  any  time  within  thirty  days 
previous  to  the  damage. 


Quanti  damnum  a>stimctur. 


^  XV.  Ac  ne  /?/urimi  quidem  ver- 
bum  adjicitur.  Sed  Sabino  recti 
placuit,  perindi  habendam  a^stima- 
tionem  ac  si  etiam  hac  parte  plurir 
fiii  verbum  adjectum  fuisset;  nam 
plebem  Romanum,  quae,  Aquilio 
tribuno  rogante,  banc  legem  tulit, 
contentam  fuisse,  quod  prim&  parte 
eo  verbo  usa  esset 

De  actione  directa, 

$  XVI.  Caeterum  placuit,  ita  de- 
num  directam  ex  hac  lege  actionem 
esse,  si  quis  prsecipui  corpore  suo 
damnum  dederit :  idedque  in  eum, 
qui  alio  modo  damnum  dederit, 
utiles  actiones  dari  solent ;  veluti  si 
quishominem  alienum,  autpecus, 


^  15.  There  is  no  expression  of 
the  highest  value.  But,  in  the  o- 
pinion  of  Sabinus,  the  valuation 
ought  to  be  made,  as  if  the  word 
highest  had  been  used :  for,  when 
Aquilius,  the  tribune,  proposed  this 
law,  the  commonalty  of  Rome 
thought  it  sufficient  to  insert  the 
word  highest  in  the  first  chapter. 

utili,  et  in  factum. 

^  16.  It  has  been  determined, 
that,  if  a  man  with  his  own  hand  or 
body,  injmres  another,  a  direct  aetion 
will  lie  linder  this  law.  But  when 
damage  is  done  by  any  other  means, 
as  by  imprisoning  a  slave,  or  im- 
pounding the  catde  of  another,  un- 
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ita  incluserit,  ut  fame  necaretur; 
aut  jumentum  ita  vehementer  ege- 
rit,  ut  rumperetur ;  aut  pecus  in 
tanttim  exagitaverit,  ut  praecipitare- 
tur ;  aut  si  quia  alieno  servo  persu- 
aserit,  ut  in  arborem  ascenderet, 
vel  in  putem  descenderet,  et  is  as- 
ceudendo,  vel  descendendo,  aut  ali- 
qu&  parte  corporis  Isesus  fuerit, 
utilis  actio  in  eum  datur :  sed,  si 
qua  alienum  senrum  aut  de  ponte, 
aut  de  rip&.  in  flumen  dejecerit,  et 
is  suffocatus  fuerit,  eo  quod  proje- 
cit,  corpore  suo  damnum  dedisse 
non  difficulter  intelligi  potest ;  ide- 
dque  ips&  lege  Aquilia  teuetur.  Sed, 
si  non  corpore  damnum  fuerit  da- 
tum, neque  corpus  Isesum  fuerit,  sed 
alio  modo  alicui  danmum  contige- 
rit,  cum  non  sufficiat  neque  directa, 
neque  utilis  legis  Aquiliad  actio, 
placuit,  eum,  qui  obnoxius  fuerit, 
in  factum  actione  teneri ;  veluti  si 
quis,  misericordi&  ductus,  alienum 
servum  compeditum  solvent,  ut  fii- 
geret 


til  they  die  with  hunger :  by  driv- 
ing a  beast  of  burden  so  vehement- 
ly as  to  spoil  him ;  by  chasing  a 
herd  of  cattle  until  they  leap  down 
a  precipice;  or  by  persuading  a 
slave  to  climb  a  tree,  or  to  go  down 
into  a  well,  by  which  he  is  killed 
or  maimed;  then  the  remedy  by 
action  called  utilis,  is  given.  If 
TUitis  thrust  the  slave  of  another 
into  the  water  from  the  top  of  a 
bridge  or  bank,  and  the  slave  is 
thereby  drowned,  it  is  plain,  that 
Titius  occdiSioned  this  damage  with 
his  own  hands,  and  he  is  therefore 
subject  under  the  Aquilian  law,  to  a 
direct  action.  But  if  the  damage 
received  was  not  done  by  the  hand 
or  body  of  another,  and  is  not  cor- 
poreal, so  that  nisither  a  direct  nor 
beneficial  action  can  be  brought  by 
virtue  of  the  Aquilian  law,  then  an 
action  upon  the  case,  or  fact,  will 
lie  against  the  offender ;  as  if  man 
through  compassion  should  unchain 
the  slave  of  another,  and  so  pio-i 
mote  his  escape. 
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"SW**?"^"-*-*" 


TITULUS   QUARTUS, 


DE  INJURHS. 


D.  xlvii.  T.  XO.    C.  ix.  T.  35.  et  36. 

Verbum  injuria  quot  modis  accipitur. 
GENERALITER  injuria  dici-       /n/tirut  in  a  general  sense  denotes 


tur  emne,  quod  non  jure  fit ;  spe<- 
Gialiter,  alias  con  tumelia,  qu8d  k  con- 
temnendo  dicta  est,  quam  Grseci 
vfiqiv  appellant;  alias  culpa,  quam 
Grceci  66i»tffia  dicunt,  sicut  in  lege 
AquJlia  damnum  injuri&  datum  ae« 
oipitur;  alias  iniquitas  et  injustitia, 

quam  GrsSCi  avefiiar  nai  adimnif  V0» 

cant:  cumenim  praetor  vel  judex 
lun  jure  contra  quem  pronunciat, 
injuriam  acc^isse  dicitur. 


every  unjust  act ;  but,  when  special- 
ly used,  it  is  the  same  with  cfmtU" 
wtelia,  derived  from  eoniemno,  in 
greek  vSqis  :  sometimes  it  signifies  a 
fault,  called  by  the  greeks  ddixfitiet 
in  which  acceptation  it  is  used  in 
the  law  Aquilia,  when  damage  in- 
juriously occasioned,  is  spoken  of: 
at  other  times  it  signifies  iniquity  at 
injustice,  which  the  greeks  call 
apofuav  and  adiKMy :  therefore,  when 
the  praetor  or  judge  decides  unjustly 
against  any  person,  such  person  is 
said  to  be  injured. 


Quibus  modis  injuria  fit. 
$  I.  Injuria  autem  committitur,        $  1.  An  injury  may  be  done  not 


non  solilim  cum  quis  pugno  pulsa- 
tus,  aut  fustibus  csesus,  vel  etiam 
verberatus  erit ;  sed  et  si  cui  con- 
▼itium  factum  fuerit;  siv^  cujus 
bona,  quasi  debitoris,  qui  nihil  de* 
beret,  possessa  fuerint  ab  eo,  qui 
intelligebat,  nihil  eum  sibi  debere ; 
▼el  si  quis  ad  infamiam  alicujus 
libellum  aut  carmen  (aut  historiam) 
flcripserit,  composuerit,  ediderit, 
dolove  malo  fecerit,  quo  quid  eo« 
ram  fieret ;  si v^  quis  matrem  fami* 
lias,  aut  prsetextatum  prsetextatam- 
ve,  adsectatus  fuerit:  siv^  cujus 
pudicitia  attentata  esse  dicetur :  et 
denique,  aliis  plurimis  modis  ad- 
mitti  injuriam,  manifestum  est. 


only  by  beating  and  wounding,  but 
also  by  slanderous  language,  by 
seizing  the  goods  of  a  man,  as  if  he 
were  a  debtor,  when  the  person, 
who  seized  them,  well  knew,  that 
nothing  was  due  to  him ;  by  writing 
a  defamatory  libel,  poem  or  history ; 
or  by  maliciously  causing  another 
so  to  do ;  also  by  continually  solicit* 
ing  the  chastity  of  a  boy,  girl,  or  wo- 
man of  reputation ;  and  by  various 
other  means,  too  numerous  to  be 
specified. 
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Qui  et  per  quos  injuriam  patiuntur.     De  parente  et  libcris^ 

viro  et  uxore,  soccro  et  nuru. 


$  II.  Patitur  autem  quis  injuri- 
am non  solum  per  semetipsum,  sed 
etiam  per  liberos  suos,  quos  in  po- 
testate  habet ;  item  per  uxorem  su- 
am;  id  enim  magis  prsevaluit  Ita- 
que,  si  filisB  alicujus,  qusB  Titio 
nupta  est,  injuriam  feceris,  non  so- 
liim  filisB  nomine  tecum  injurianun 
agi  potest,  sed  etiam  patris  quo- 
que  et  mariti  nomine.  Contra  au- 
tem, si  viro  injuria  facta  sit,  uxor 
injuriarum  agere  non  potest :  defen- 
di  enim  uxores  k  viris,  non  viros 
ab  uxoribus,  aquum  est  Sed  et 
socer  nurus  nomine,  cujus  vir  in  e- 
jus  potestate  est,  injuriarum  agere 
potest 


§  2.  It  is  understood  that  a  man 
may  receive  an  injury,  not  only  in 
his  own  person,  but  in  that  of  chil- 
dren under  his  power,  and  also  in 
the  person  of  his  wife ;  and  there- 
fore, if  an  injury  be  done  to  Seius^s 
daughter  married  to  TUitts,  an  ac- 
tion may  be  brought  not  only  in  the 
name  of  the  daughter,  but  in  the 
name  of  her  father  or  her  husband; 
but,  if  the  husband  receive  an  in- 
jury, the  wife  is  not  allowed  to  in- 
stitute a  suit  in  his  defence ;  for  it  is 
a  maxim,  that  wives  may  be  de- 
fended by  their  husbands,  but  not 
husbands  by  their  wives.  And  a 
father-in-law  may  bring  an  action 
for  damages  in  the  name  of  his  son's 
wife,  if  her  husband  be  under  the 
power  of  his  father. 


De  servo. 


^  III.  §ervis  autem  ipsis  qui- 
dem  nulla  injuria  fieri  intelligitur, 
sed  domino  per  eos  fieri  videtur: 
non  tamen  iisdem  modis,  quibus  e- 
tiam  per  liberos  et  uxores ;  sed  ita, 
cum  quid  atrocius  commissum 
fuerit,  et  quod  apert^  ad  contume- 
liam  domini  respicit;  veluti  si  quis 
alienum  servum  atrociter  verbera- 
verit ;  et  in  hunc  casum  actio  pro- 
ponitur.  At,  si  quis  servo  conviti- 
um  fecerit,  vel  pugno  eum  percus- 
serit,  nulla  in  eum  actio  domino 
competit 


^  3.  An  injury  is  never  consider- 
ed as  done  to  a  slave,  but  through 
him  to  the  master;  not  however  in 
the  same  manner  as  through  a  wife 
or  child ;  as  when  some  atrocious 
injury  is  done  to  the  slave,  mani- 
festly in  despite  of  the  master ;  as  if 
any  one  should  cruelly  beat  the 
slave  of  another;  in  which  case  an 
action  would  lie;  but,  if  a  man 
should  only  give  ill  language  to  a 
slave,  or  strike  him  with  his  first, 
the  master  is  entitled  to  no  action 
against  him. 
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Dc  servo  communi. 


'§  IT.  Si  communi  scnro  injuria 
facta  sit,  sequum  est,  non  pro  c& 
parte,  qua  dominus  quisque  est, 
•cstimationem  injuris  fieri,  sed  ex 
domihorum  person^,  quia  ipsis  fit 
injuria. 


^  4.  If  an  injury  be  done  to  the 
common  slave  of  many  masters,  it  is 
to  be  estimated,  not  according  to 
their  respective  rights  in  the  slava, 
but  according  to  fiiequalityef  «ach 
master ;  for  the  injury  is  done  to 
them. 


De  servo  fructuario. 


$  T.  Quod  si  ususfructus  in 
«ervo  Titii  cpt,  proprietas  Meevii, 
magia  Mevio  injuria  fieri  intelligi- 
t«r. 


^  5.  If  T^dius  has  <he  usufrnct^ 
a  slave,  and  Mutnvs  the  property, 
then  any  injury  done  to  the  slave, 
is  understood  to  be  done  to  AfifeviM. 


Do  eo,  qui  bona  fide  servit 

$  VI.  Sed,  si  libero  homini.  qui        ^  6.  But,  if  an  injury  be  done  to 

a  free  person  in  the  service  of  ano- 


tibi  bon&  fide  servit,  injuria  facta 
sit,  nulla  tibi  actio  dabitur,  sed  suo 
nomine  is  expiriri  poterit,  nisi  in 
contumeliam  tuam  pulsatus  sit; 
tunc  enim  competit  et  tibi  injuria- 
rum  actio.  Idem  ergd  est  et  in 
fervo  alieno  bon&  fide  tibi  servien- 
le;  uttoties  admittatur  injuriarum 
acto,  quoties  in  tuam  contumeliam 
injuria  ei  facta  est. 


Poena  iDJuriarum  ex  J.  xii. 

$  YII.  Pcsna  autem  injuriarum 
propter  membrum  quidem  ruptum 
talio  erat ;  propter  os  vero  fractum 
nummariffi  poenae  erant  constitulae, 
quasi  in^magn&  veterum  paup^r- 
tate.  Sed  postea  praetores  pcrmit- 
tebant  ipsis,  qui  injuriam  passi  sunt, 
cam  sestimare;  ut  judex  vel  tan- 
ti  reum  condemnet,  quanti  inju- 
riam passus  sBStimaverit,  vel  mino- 
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ther,  the  servant  must  bring  suit  in 
his  own  name, unless  the  person  who 
beathim,  diditpria'jipalljr  for  (the 
sake  of  afironting  his  master;  in 
which  case  tlie  maet^  may  atao 
bring  an  action  of  injury.  And  60 
if  your  servant  be  the  slave  of  ano- 
ther ;  for  as  often  as  he  receives  -an 
injury,  which  was  intended  (o  ift- 
suit  you,  you  may  bring  an  actiMi 
of  uijury. 

tabb.  et  ex  jure  praetorio. 

§  7.  The  punishment  of  an  kiJHry, 
by  the  12  tables,  was  a  return  qf 
the  like  injury,if  a  limb  was  broken^ 
but,  if  a  blow  only  was  given,  or  n 
single  bone  broken,  then  the  punishr 
raent  was  pecuniary,  the  ancient3 
living  in  great  poverty.  The  pr»- 
tors  afterwards  permitted  the  pa^ 
ties  injured  to  fix  their  damftg«a«t 
a  certain  suni,  wloick  Wfht  mw 
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ris,  proiit  ei  visum  fuerit.  Sed  poe- 
na qiiidem  injurite,  quae  ex  lege  xii. 
tabulanim  introducta  est,  in  desue- 
tudinem  abiil :  quam  autem  prato- 
res  introduxerunt,  (qii©  etiam*  ho- 
noraria appellatur,)  in  judiciis  fre- 
qiientatur.  Nam,  secundum  gra- 
•dum  dignitatis  vitxque  honestatem, 
crescit  aut  minuitur  c&stimatio  in- 
juriaB:  qui  gradus  condemnationis 
et  in  servili  person^  non  immeritd 
servatur,  iit  aliud  in  servo  actore, 
aliud  in  medii  actiis  homine,  aliud 
in  vilissimo  vel  compedito,  jus  ses- 
timationis  constituatur. 


as  a  guide  to  the  judge,  but  not 
preclude  him  from  lessening  the 
estimate  at  his  discretion.  The  spe- 
cies of  pecuniary  punishment,  which 
was  introduced  bv  the  law  of  the 
12  tables,  fell  gradually  into  dis- 
use, and  that  only  which  the  prae^ 
tors  introduced,  termed  honorary,  is 
now  resorted  to :  for  the  estimate  of 
an  injury  is  increased  or  diminish- 
ed according  to  the  degree  and 
quality  of  the  person  injured;  a 
gradation  not  improperly  observed 
even  as  to  slaves ;  so  that  one  esti- 
mate may  be  adopted  in  the  case  of 
a  steward  or  agent  to  his  master, 
and  a  lower  one  in  the  case  of  an 
inferior  slave. 


Do  lege 

$  Vni.  Sed  et  lex  Cornelia  de 
injuriis  loquitur,  et  injuriarum  ac- 
tionem introduxit,  quae  competit  ob 
earn  rem,  quod  se  pulsatum  quis, 
verberatumve,  vel  domum  suam  vi 
introitam  esse,  dicat.  Domum  au- 
tem accipimus,  siv^  in  propria  do- 
mo  quis  habitet,  siv^  in  conduct^, 
Bivk  gratis,  siv^  hospitio  receptus 
sit 


Cornelia. 

^  8.  The  law  Cornelia  speaks 
also  of  injuries,  and  hath  introduced 
an  action,  which  lies,  when  a  man 
alleges,  that  he  ^ath  been  struck  or 
beaten,  or  that  another  hath  entered 
forcibly  into  his  house;  and  whe» 
ther  he  owns,  or  hires,  or  borrows, 
or  lives  in  it  as  a  guest,  it  is  regard- 
ed as  his  house. 


De  eestimatione 

$  IX.  Atrox  injuria  eestimatur 
Tcl  ex  facto,  veluti  si  quis  ab  alio 
vulneratus  sit,  vel  fustibus  caesus ; 
vel  ex  loco,  veluti  si  cui  in  tlieatro 
vel  in  foro,  vel  in  conspectu  praeto- 
ris,  injuria  facta  sit ;  vel  ex  perso- 
na, veluti  si  magistratus  injuriam 
passus  fuerit;  vel  si  senatori  ab  hu- 
mili  person&  injuria  facta  sit,  aut 
parenti  patronove  fiat  k  liberis  vel 


atrocis  injurice. 

$  9.  An  injury  is  esteemed  atro- 
cious, from  the  nature  of  the  fact,  as 
when  a  man  is  wounded  by  another, 
or  beaten  with  a  club — ^from  the 
place,  as  when  an  injury  is  done  in  a 
public  theatre,  in  an  open  market,  or 
in  the  presence  of  the  praetor — and 
sometimes  from  the  rank  of  the  per- 
son, as  when  a  magistrate,  or  a 
senator,  receives  an   injury  from 
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libertis.  Aliter  eaim  senatoris  et 
parenlis  patronique,  aliter  extranei 
et  humilis  pcrsonse,  injuria  sestima- 
tur.  Nonunquam  et  locus  vulne- 
ris  atrocem  injuriam  facit,  veluti  si 
ill  oculo  quis  percussus  fuerit. 
Parvi  autem  refert,  utrum  patri-fa- 
milias,  an  filio  familias,  talis  inju- 
ria facta  sit :  nam  et  haec  atrox  in- 
juria aestimabitur. 


one  of  mean  condition,  a  parent 
from  his  child,  or  a  patron  from  his 
freed-man ;  for  these  cases  demand 
a  heavier  punishment,  than  where 
an  injury  is  done  to  a  stranger,  or 
a  person  of  low  degree.  Also  the 
part  injured,  may  constitute  an  in- 
jury atrocious ;  as  if  a  man  should 
be  wounded  in  his  eye ;  but  it  is  of 
little  consequence  whether  such  an 
injury  be  done  to  the  father  of  a 
family,  or  to  the  son  of  a  family; 
for  such  an  injury  will  be  consider- 
ed as  atrocious. 


Dc  jadicio  civili  et  criminali. 


$  X.  In  summ&  sciendum  est, 
de  omni  injuria  eum,  qui  passus 
est,  posse  vel  criminaliter  agere, 
vel  civiliter :  et,  si  quidem  civiliter 
agatur,  sestimatione  fact&  secun- 
d\im  quod  dictum  est,  poena  reo 
imponitur;  sin  autem  criminaliter, 
officio  judicis  extraordinaria  pccna 
reo  irrogatur.  Hoc  videlicet  obser- 
vando,  quod  Zenoniana  constitutio 
introduxit,  ut  viri  illustres,  quique 
super  eos  sunt,  et  per  procuratores 
possint  actionem  injuriarum  crimi- 
naliter vel  persequi  vel  suspicere, 
secundum  ejus  tenorem,  qui  ex 
ips&  manifestius  apparet 


Q,ui  tenentur 

^  XL  Non  soliim  autem  is  in- 
juriarum tenetur,  qui  fecit  injuri- 
am, id  est,  qui  percussit;  verum 
ille  quoque  tenetur,  qui  dolo  fecit 
injuriam,  vel  qui  procuravit,  ut  cui 
mala  pugno  percuteretur. 


^  10.  In  fine,  it  must  be  ob- 
served concerning  every  injury, 
that  the  party  injured  may  sue  ei- 
ther criminally  or  civilly.  If  civil- 
ly the  damage  must  be  estimated, 
and  the  penalty  awarded  as  we 
have  before  noticed :  but,  if  he  sue 
criminally,  it  is  the  duty  of  the 
judge  to  inflict  an  extraordinary 
punishment  upon  the  offender ;  ob- 
serving the  constitution  of  Zeno^ 
which  permits  illustrious  personS| 
and  those  who  enjoy  a  superior  title, 
either  to  pursue  or  defend  criminal- 
ly any  action  of  injury  by  their  proc 
tors ;  but  the  tenor  of  this  law  will 
more  fully  appear  by  a  perusal  of 
the  ordinance  itself. 

injuriarain. 

^  11.  An  action  of  injury  lies 
not  only  against  him,  who  hath 
done  an  injury,  by  giving  a  blow, 
&c.  but  also  against  him,  who  by 
craft,  or  by  persuasion  hath  caus- 
ed the  injury  to  be  done. 
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QuoiDodo  tollitar  base  actio. 


^  XII.  Hnc  actio  dissimtila- 
tione  aboletur ;  ot  ide6,  si  quis  iii- 
juriam  dercliquerit,  hoc  est,  statim 
passus  ad  animuin  suiim  non  revo- 
caverit,  postea  ex  pcBoitcntia  re* 
missaui  iujiuiam:  uon  poteritrcco- 


$  12.  All  right  to  an  action  of 
injury  may  lie  lost  by  suppression ; 
therefore,  if  a  man  takes  no  notice 
of  an  injury  at  the  time,  when  be 
receives  it,  he  cannot  afterwards 
repent  of  his  forbearance  and  briVig 
suit. 
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TITULUS    QUINTUS. 

DE  OBUGATIONIBUS,  QUJE  QUASI  EX  DELICTO  NASCUN- 

TUR. 

a  xlviL  T.  6.    C.  ix.  T.  3. 
Si  judex  litem  suam  feccrit. 


SI  judex  litem  suam  fecerit,  non 
propria  ex  maleficio  obligatus  ride- 
tnr :  scd  quia  neque  ex  maleficio, 
Heqii^  ex  contractu  obligatus  est, 
^*utique  peccasse  aliquid  intelligi* 
ftf^,  lic^t  per  imprudentiam,  ided 
^J(<ttir  qusfsi  eit  maleficio*  teneri; 
€1!,  in  quantum  dk  e&  re  aequam  teh 
Kgicni  judieantis  tidebitur,  po^nam 
McMlnebiti 


De  dejectis  vel  efifusis, 

?  i;  ttem  is,  cujus  ex  coenaculo, 
vel  proprio  ipsius,  vel  conducto,  vel 
kl  quo  gratis  habitat,  dejectum  efiii- 
mimve  aliquid  e^  ita  ut  alicui  no- 
eerety  quasi  e^  maldfioio  dbligatus 


If  a  judge  make  a  suit  bis  own, 
by  giving  an  unjust  determination, 
an  action  of  mal-feasance  will  not 
properly  lie  against  bim :  bat| 
granting  he  is  not  subject  to  an  ac- 
tion of  mal-feasance,  or  of  contract, 
yet,  as  he  hath  certainly  commit- 
ted a  fault,  although  not  by  design, 
but  through  imprudence  and  want 
of  skill,  he  may  be  sued  by  an  ac- 
tion of  <7ua^i-mal-feasance ;  and 
must  suffer  such  penalty,  as  seems 
equitable  to  the  conscience  of  a 
superior  judge. 

et  positis  aut  suspcnsis. 

^  1.  The  occupier  of  a  chamber, 
from  which  any  thing  hath  been 
thrown  or  spilt,  whereby  damage  is 
done,  is,  liable  to  an  action  of  quasi" 
mal-feasanee^;  and  it  ia  notnuitflri^ 
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intelligitUT.  Ide6  autem  non  propria 
exmaleficio  obligaCns  intelligitur, 
quia  plerumque  ob  alterius  culpam 
tenetur,  aiit  servi  aut  liberi.  Cui 
similis  est  is,  qui  ea  parte,  qua  vul- 
go  iter  fieri  solet,  id  positum  aut 
suspensum  habet^  quod  potest,  si 
ceciderit,  alicui  nocere;  quo  casu 
poBua  decern  aureorum  constituta 
est  De  eo  verd,  quod  dejectum  ef- 
fusumve  est,  dupli,  quantum  damni 
datum  sit,  constituta  est  actio.  Ob 
hominem  vero  liberum  occisum, 
quinquaginta  aureorum  pcsna  con- 
stituitur.  Si  verd  vivat,  nocitum- 
que  ei  esse  dicatnr,  quantum  ob 
eam  rem  sequum  judici  videtur,  ac- 
tio datur.  Judex  enim  computare 
debet  mercedes  medicis  praestitas, 
caeteraque  impendia,  quae  in  cura- 
tione  facta  sunt:  praeterea  operas, 
quibus  caruit  aut  cariturus  est,  ob 
id,  quod  inutilis  est  factus. 


whether  the  chamber  be  his  proper- 
ty ;  whether  he  rents  it ;  or  inhabits 
it  gratis :  and  the  reason,,  why  such 
occupier  is  not  suable  for  a  direct 
mal-feasance,  is,  because  he  is  gen- 
erally sued  for  the  fault  of  another. 
Any  man  is  also  subject  to  the  same 
action,  who  hath  hung  or  placed 
anything  in  a  public  road,  so  as  to 
endanger  passengers  by  the  fall  of 
it;  in  which  case  a  fine  of  ten  au- 
rei  is  appointed :  but,  when  any- 
thing hath  been  thrown  or  split,  the 
action  is  always  for  double  the  ac- 
tual damage.  If  a  freeman  be  kill- 
ed by  accident,  the  penalty  is  fifty 
aurei;  but,  if  he  only  receive  some 
hurt,  the  quantum  of  the  damage 
is  at  the  discretion  of  the  judge,  who 
ought  to  take  into  account  the  fees 
of  the  physician,  and  all  other  ex- 
penses attendant  upon  the  cure, 
over  and  above  the  time,  which  the 
patient  hath  lost  in  his  illness,  or 
may  lose  by  being  unable  to  pursue 
his  business. 


Dc  filio-familias,  seorsum  habitante  a  patro. 


^  II.  Si  filiuE-familias  seorsum  k 
patre  habitaverit,  ct  quid  ex  ccsna- 
culo  ejus  dejectum  efiusumve  fue- 
rit,  siv^  quid  positum  suspensumve 
habuerit,  cujus  casus  periculosus 
est,  Juiiano  placuit,  in  patrem  nul- 
laiD  esse  actionem,  sed  cum  ipso 
filio  agendum  esse,  duod  et  in  fil- 
io-familias  judice  observandum  est, 
qui  litem  suam  fecerit. 


$  2  If  the  sou  of  a  family  live 
separate  from  his  father,  and  any- 
thing is  either  thrown,  or  split,  from 
his  apartment,  or  so  hung,,  or  plac- 
ecl,  that  the  fall  of  it  may  be  dan- 
gerous, it  is  the  opinion  of  Julian, 
that  no  action  will  lie  against  the 
father,  and  that  the  son  only  can  be 
sued.  The  same  rule  of  law  is  al- 
so to  be  observed,  in  regard  to  the 
don  of  a  family,  who  hath  given  as 
a  judgp,  an  unjust  decisioiL 
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De  damno  aut  furto,  quod  in  navi,  aut  caupona,  aut  stabulo, 

factum  est. 


^  III.  Item  cxercilor  navis,  aut 
caiiponae,  aut  stabuli,  de  damno  aut 
furto,  quod  in  navi,  aut  caupona, 
aut  stabulo,  factum  crit,  quasi  ex 
maleficio  teneri  videtur;  si  modo 
ipsius  nullum  est  maleficium,  sed 
alicujus  eorum,  quorum  opera  na- 
vem,  aut  caupouam,  aut  stabulum, 
exercet.  Cum  enim  neque  ex  mal- 
cficio,  neque  ex  contractu,  sit  ad- 
versus  eum  constituta  hie  actio,  et 
aliquatenus  culp»  reus  est,  q'uod 
opera  malorum  hominum  uteretur, 
ideo  quasi  ex  maleficio  teneri  vide- 
tur. In  his  autem  casibus  in  fac- 
tum actio  competit;  quae  haeredi 
quidcm  datur,  adversus  bseredem 
autem  noa  competit. 


§  3.  The  master  of  a  ship,  tav- 
ern or  inn,  is  liable  to  be  sued  for  a 
^i/o^Z-mal-feasance,  on  account  of 
every  damage,  or  theft,  done  or 
committed  in  any  of  these  places, 
by  himself  or  his  servants :  for  al- 
though no  action,  either  of  direct 
mal-feasance,  or  of  contract,  can  be 
brought  against  the  master,  yet,  as 
he  has,  in  some  measure,  been  guil- 
ty of  a  fault  in  employing  dishon- 
est persons  as  his  servants,  he  is 
therefore  subject  to  a  suit  for  a  qiia- 
5i-mal-feasance.  But,  in  all  these 
cases,  the  action  given  is  an  action 
upon  the  fact,  which  may  be  brought 
in  favour  of  an  heir,  but  not  a- 
gainst  him. 


TITULUS    SEXTirS, 


DE  ACTIONIBUS. 


D.  xlvi.  T  7.    C.  iv.  T.  10. 
Continuatio,  et  Definitio. 


SUPEREST,  ut  de  actionibus 
loquamur.  Actio  nihil  aliud  est, 
quam  jus  pcrsequendi  in  judicio, 
quod  sibi  debetur. 


It  now  remains,  that  we  treat  of 
actions.  An  action  is  nothing  more 
than  the  right  of  suing  in  a  court 
of  law  for  our  just  demands. 


Divisio  prima. 

^  1.  Omnium  autem  actionum,  §  1.  All  actions  whatever  be  the 
quibus  inter  aliquos  apud  judices  subject  matter  of  them  whether  de- 
arbitrosve  de  qu&cunque  re  quaari-    terminable  before  judges  or  referees 
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tijr,  summa  divisio  in  duo  genera 
deducitur :  aut  enim  in  rem  sunt, 
aut  in  personam :  namquc  agit  un- 
usquisque  aut  cum  co,  qui  ei  obli- 
gatus  est,  vel  ex  contractu,  vel  ex 
nialeficio;  quo  casu  proditse  sunt 
acliones  in  personam,  per  quas  in- 
tendit,  adversarium  ci  dare  aut  fa- 
cere  opportere,  et  aliis  quibusdam 
modis :  aut  cum  eo  agit,  qui  nullo 
jure  ei  obligatus  est,  movet  tamen 
alicui  de  aliqua  re  controversiam ; 
quo  casu  proditse  actiones  in  rem 
sunt :  veluti  si  rem  corporalem  pos- 
sideat  quis,  quam  Titius  suam  esse 
affirmet  possessor  autem,  dominum 
ejus  se  esse,  dicat;  nam.  si  Titius 
suam  esse  intendat,  in  rem  actio 
est 


may  be  divided  into  real  and  per- 
sonal ;  for  the  plaintiff  must  sue  the 
defendant,  either  because  the  de- 
fendant is  obligated  to  him  by  con- 
tract, or  hath  been  guilty  of  some 
malfeasance:  and,  in  this  case,  the 
action  must  be  personal,  in  which 
the  plaintiff  alleges,  that  his  ad- 
versary is  bound  to  give,  or  to  do 
something  for  his  benefit ;  or  some 
other  matter,  as  the  occasion  re- 
quires; or  otherwise,  the  plaintiff 
must  sue  the  defendant,  on  account 
of  some  corporeal  thing,  when  there 
is  no  obligation ;  in  which  case  the 
action  must  be  real ;  as  for  exam- 
ple, if  a  man  possess  land,  which 
Titius  affirms  to  be  his  property, 
the  other  denying  it,  Titius  must 
bring  a  real  action  for  the  recovery. 


Dc  actione  confessoria,  et  negatoria. 

^  n.  iEqu^,  .si  agat  quis,  jus  si-        ^  2.  Also,  if  any  man  sue,   al- 


bi  esse  fundo  forte,  vel  jedibus  u- 
tendi  fruendi,  vel  per  fundum  vici- 
ni  eundi  agendi,  vel  ex  fundo  vici- 
ni  aquam  ducendi  in/em  actio  est. 
Ejusdem  generis  est  actio  de  jure 
praediorum  urbanorum;  veluti,  si 
quis  agat,  jus  sibi  esse  altius  xdes 
suas  toUendi,  prospiciendive,  vel 
projiciendi  aliquid,  vel  immittendi 
tignum  in  vicini  scdes.  Contra  quo- 
que  de  usufructu,  et  dc  servitutibus 
praediorum  rusticorum,  item  praedi- 
orum  urbanorum,  invicem  quoque 
proditoe  sunt  actiones ;  ut  si  quis  in- 
tendat, jusnon  esse  adversario  uten- 
di  fruendi,  eundi  agendi,  aquamve 
ducendi ;  item  altius  tolendi,  pros- 
piciendive, vel  projiciendi,   immit- 


leging  that  he  has  a  right  to  the 
usufruct  of  a  field  or  house,  or  a 
right  of  driving  his  cattle,  or  of 
drawing  water  in  the  land  of  his 
neighbor,  this  is  a  real  action.  And 
an  action  relating  to  the  rights  of 
houses  or  city  estates,  which  rights 
are  called  services,  is  also  of  the 
same  kind ;  as  when  a  man  com- 
mences a  suit,  and  alleges,  that  he 
has  a  right  of  prospect,  a  right  to 
raise  his  house,  a  right  of  making  a 
part  of  it  project,  or  of  laying  the 
beams  of  his  building  upon  his 
neighbor's  walls.  There  are  also 
actions  different  from  these,  which 
relate  to  usufructs,  and  the  rights 
of  country  and  city  estates ;  as  when 
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the  complainant  alleges,  that  his 
adversary  is  not  entitled  to  the 
usufruct  of  a  particular  ground,  or 
to  the  right  of  passage,  &c.  &c. 
These  actions  are  also  real,  but  are 
negative  in  their  nature,  and  can- 
not therefore  be  used  in  controver- 
sies respecting  things  corporeal, 
where  the  agent,  or  plaintiff,  is  the 
person  out  of  possession  :  for  a  pos* 
sessor  can  bring  no  action :  there 
are  however,  many  cases,  in  which 
a  possessor  may  be  obliged  to  act 
the  part  of  a  plaintiff;  but  we  re&f 
the  reader  to  tha  book  of  the  digests. 


De  actionibus  prsetoriis  realibus. 

^  ni.  Sed  istse  quidem  actiones,        ^  3.  The  actions  just  mentioned 


tendive:  istse  quoque  actiones  in 
jem  sunt,  sed  negativsc ;  quod  ge- 
nus actionis  in  controvcrsiis  rerum 
corporalium  proditum  non  est ;  nam 
in  his  is  agit,  qui  non  possidet ;  ei 
verd,  qui  possidet,  non  est  actio 
prodita,  per  quam  neget  rem  actoris 
esse.  Sane  non  uno  casu,  qui  pos- 
sidet, nihilominus  is  actoris  partes 
obtinet ;  sicut  in  latioribus  digesto- 
rum  libris  opportunius  apparebit 


qiianmi  mentionem  habuimus,  et 
si  qufB  sunt  similes,  ex  legitimis  et 
civilibus  causis  descendunt.  Alioe 
autem  sunt,  quas  prsetor  ex  sua  ju- 
risdictione  coniparatas  habet,  tam 
in  rem,  quam  in  personam;  quas 
^i  ipsas  necessarium  est  exemplis 
ostendere;  ut  ecce  plerumque  ita 
permittit  prsetor  in  rem  agere,  ut 
vd  actor  dicat,  se  quasi  usucepisse, 
quod  non  usuceperit  vel  ex  diver- 
jso  possessor  dicat,  adversarium 
mum  non  usucepisse,  quod  usuce- 
perit 


and  those  of  a  similar  nature,  are 
derived  from  the  civil  law ;  but  the 
prjBtor,  by  virtue  of  his  jurisdiction, 
hath  introduced  other  actions,  both 
read  and  personal,  of  which  it  will 
be  necessary  to  give  some  examples: 
for  he  often  permits  a  real  action  to 
be  brought,  either  by  allowing  the 
demandant  to  allege,  that  he  hath 
acquired  by  prescription,  what  he 
hath  not  so  acquired;  or,  on  the 
contrary,  by  permitting  a  former 
possessor  to  allege,  that  hvs  adver- 
sary hath  not  acquired  by  prescrip- 
tion, what,  in  reality,  he  hath  so 
acquired. 


Dc  Publiciana. 


$  IV.  Namque,  si  cui  ex  justi 
caus&  res  aliqua  tradita  fuerit,  (ve- 
luti  ex  causi  emptionis,  aut  dona- 
tionis,  aut  dotis,  aut  legatorum,)  et 
necdum  ejus  rei  dominus  eifectus 
est,  si  is  ejus  re  possessionem  casu 


$  4.  If  anything  should  be  deliv- 
ered to  or  deposit^  with  a  man  in 
trust  upon  some  just  account,  as  by 
reason  of  a  purchase,  a  gift,  a  mar- 
riage, or  a  bequest,  and  the  trustee 
should  lose  the  possession,  before  he 
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amiserit,  nuUam  habet  in  rem  di- 
rectatn  actionem  ad  eam  persequen- 
dam :  quippe  ita  prodita)  smit  jure 
civili  actiones,  ut  quis  dominium 
suum  vindicet  Sed,  quia  san^  du- 
rum erat,  eo  casu  deiicere  actionem, 
inventa  est  a  pra^tore  actio,  in  qua 
dicit  is,  qui  possessionem  amisit, 
eam  rem  se  usucepisse,  quam  usu 
non  cepit,  et  ita  vindicat  suam  esse : 
quse  actio  Publiciana  appeilatur, 
quoniam  primum  a  Publicio  prajtorc 
in  edicto  proposita  est. 


hath  gained  a  property  in  the  thing 
possessed,  he  could  have  no  direct 
action  for  the  recovery  of  it ;  inas- 
much as  real  actions  are  given  by 
law  for  the  re-vindication  of  those 
things  only,  in  which  a  man  hatha 
vested  property  or  dominion.  But, 
it  being  hard,  that  an  action  should 
be  wanting  in  such  a  case,  the  prae- 
tor hath  supplied  one,  itl  which  the 
person,  who  hath  lost  his  possession, 
is  allowed  to  prescribe  to  the  thing 
in  question,  although  he  did  not  ob- 
tain it  by  prescription,  and  he  may 
thus  recover.  This  action  is  called 
actio  Publiciana,  because  it  was 
first  instituted  by  the  edict  of  Pab- 
licus  the  prstor. 


De  rescissoria. 


$  V.  Rursus  ex  diverso,  si  quis. 
cum  reipublicae  caus&  abesset,  vel 
in  hostium  potestate  esset,  rem 
ejus,  qui  in  civitate  esset,  usucepe- 
rit,  permititur  domino,  si  possessor 
reipublicsB  causi  abesse  desierit, 
tunc  intra  annum  resciss&  usuca- 
pipne  eam  rem  petere,  id  est,  ita 
petere,  ut  dicat,  possessorum  usu 
non  cepisse,  et  bb  id  suam  rem  es- 
se. Quod  genus  actionis  quibus- 
danuet  aliis  simili  sequitate  motns 
prajtor  accommodat;  sicutex  la- 
tiore  digestorum  seu  pandectarum 
volumine  intelligere  licet 
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$  5.  On  the  contrary,  if  any  roan, 
while  abroad  in  the  service  of  his 
country,  or  a  prisoner  in  the  hands 
of  the  enemy,  should  gain  a  pre- 
scriptive title  to  a  thing,  which  be- 
longs to  another  person  resident  at 
home,  then  the  former  proprietor  is 
permitted  within  a  year  after  the 
return  of  the  possessor  from  public 
service,  to  bring  an  action  against 
him,  the  prescriptive  title  being  re- 
scinded ;  and  may  allege,  that  the 
possessor  hath  not  effectually  pre- 
scribed, so  that  the  thipg  in  litiga- 
tion is  his  own.  Under  the  same 
motive  of  equity  the  prsBtor  hath  a- 
dapted  this  species  of  action  to  cer- 
tain other  persons,  as  we  may  learn 
more  at  large  from  the  digests. 
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De  Paaliana. 


$  TI.  Item,  si  quis  in  firaud'^m 
czedUorum  rem  suam  alicui  tradi- 
derity  bonis  ejus  k  crediUmbos  pos- 
sessis  ex  sententii  pnesidis,  pennit- 
titur  ipsis  cieditoribus,  iesciss&  tra- 
ditione,  earn  rem  petere;  id  est, 
djceve,  eam  rem  traditam  non  esse, 
et  ob  id  in  bonis  debitcHris  mansiase. 


$6.  If  a  debtor  deliver  anything 
to  some  person  in  order  to  defraud 
his  creditors,  they  are  permitted, 
notwithstanding  the  delivery,  to 
bring  an  action  for  the  thing,  if  the 
possession  hath  been  previously  ad- 
judged to  them  by  an  order  of  court: 
that  is,  they  are  allowed  to  plead, 
that  the* thing  was  not  delivered, 
and  of  course,  that  it  continues  to 
be  a  part  of  their  debtor's  goods. 

De  SerTiana  et  quasi- SerTiana,  seu  hypotbecaria. 


^  yn.  Item  Servinia,  «t  quasi 
Serviana,  (qus  itiam  hjrpothecaria 
Tocatur,)  ex  ipsius  prs^toris  juris- 
dictione  substantiam  capiunt  Ser- 
^  viana  autem  experitur  quis  de  rebus 
coloni,  quae  pignoris  jure  pro  mer- 
oedibus  fundi  ei  tenentur.  Quasi 
Serviana  autem  est,  qua  creditores 
pignorahypothecasve  persequuntur. 
Inter  pignos  autem  et  hypothecam, 
(quantum  ad  actionem  hypotheca- 
liam  attinet,)  nihil  interest:  nam 
de  qu&  re  inter  creditorem  et  debi* 
torem  convenerit,  ut  sit  pro  debito 
obligata,  utraque  hac  appellatiohe 
continetur;  sed  in  aliis  differentia 
est :  nam  pignoris  appellatione  eam 
propria  rem  contineri  dicimus,  quae 
simul  etiam  traditurcreditori,max- 
iaik  si  mobilis  sit:  at  eam,  quae 
sine  traditione  nud&  conventione 
tenetur,  propria  hypothecae  appella- 
tione contineri  dicimus. 


§  7,  Also  the  action  Serviana, 
and  the  action  quasi-Serviana, 
(which  is  also  called  hypothecary,) 
take  their  rise  from  the  praetor's  ju- 
risdiction. By  the  action  Serviana, 
a  suit  may  be  commenced  for  the 
property  of  a  farmer,  bound  for 
rent.  The  action  quasi-^rviana 
is  that,  by  which  a  creditor  may 
sue  for  a  thing  pledged  or  hypoth- 
ecated to  him  ]  and,  in  regard  to 
this  action,  there  is  no  difference 
between  a  pledge  and  an  hypothe* 
que;  though  in  other  respects  they 
differ ;  for,  by  the  term  pledge,  is 
meant  that,  which  hath  actually 
been  delivered  to  a  creditor,  espe- 
cially if  the  thing  was  a  moveable ; 
hypothecation  means  the  making 
anything  liable  to  a  creditor  by  a 
nude  agreement  only,  without  de- 
livery. 
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Do  actonibtts  preetoriis  personalibas. 


$  VIII.  In  personam  quoque  ac- 
tiones  ex  sua  jurisdictione  proposi- 
tas  habet  praetor,  veluti  de  pecuni& 
constituta ;  cui  similis  videbatur  re- 
ceptitia.  Sed  ex  nostra  constitu- 
tiono,  (cum,  et  si  quid  plenius  ha- 
bebat,  hoc  in  actionem  pecuniae  con- 
fititutaj  transfusum  est,)  et  ea  quasi 
supervacua  jussa  est  cum  sua  auc- 
toritate  a  nostris  legibus,  recedere. 
Item  praetor  proposuit  actionem  de 
peculio  fiervomm,  filiorumque  fa- 
miliarum ;  et  earn,  ex  qu&  quaeritur, 
an  actor  juraverit ;  et  alias  complu- 


$  8.  Personal  actions  have  also 
been  introduced  by  the  prsetors,  in 
consequence  of  their  authority ;  as 
the  action  de  pecimia  constitute ; 
which  much  resembles  that  called 
receptiiia,  now  taken  away  by  our 
constitution,  as  unnecessary;  and 
whatever  advantageous  matter  it 
contained,  we  have  comprised  in 
the  action  de  pecunia  cotistituta. 
The  praetors  have  likewise  intro- 
duced the  action  concerning  the  j^e- 
ctdium  of  slaves,  and  the  sons  of 
families^  and  alsatbe  action  where- 
in the  question  is,  whether  the  plains- 
tiff  hath  made  oath  of  his  debt  ; 
and  many  others. 


De  constituta  pecunia.    . 
^  IX.  Di  conBtitat&  autem  peeu-        $  9.  A  suit  may  be  biougfat  de 


mi,  enm  omaibua  agitar,  qoicunqne 
vd  pro  se,  vel  pro  alio,  solnturos  se 
eonstitcuBrint,  nul1&  scilicet  stipula- 
tioiie  intarposita:  nam  alioqoi  si 
stipulantt  promiserint,  jure  civili 
tenentur. 


pecunii  constiiuidj  against  any  per- 
son who  hath  engaged  to  pay  mon- 
ey, either  for  himself  or  another, 
without  stipulation;  but,  when  there 
is  a  stipulation,  the  promise  may 
be  inforced  by  the  civil  law. 


De  peculio. 

$  X.  Actiones  autem  de  peculio        §  10.  The  prsBtor  hath  also  given 


ided  adversus  patrem  dominumve 
comparavit  prsstor,  quia  lic^t  ex 
contractu  filiorum  servorumve  ipso 
jure  non  teneatur;  sequum  tamen 
est,  peculio  ienus,  (quod  veluti  pa- 
trimanium  est  filiorum  filiarumque, 
item  servorum,)  condemnari  eos. 


actions  de  peculio  against  fathers 
and  masters,  who  although  they  are 
not  legally  bound  by  the  contracts 
of  their  children  and  slaves,  ought 
in  equality  to  be  bound  to  the  ex- 
tent of  a  peculium,  which  is,  as  it 
were,  the  patrimony,  and  separate 
estate  of  a  son,  a  daughter,  or  jbl 
slave. 
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*   De  actione  in  factaoi  ex  jarejurando. 
$  XI.    Item,    81  quis  postnlante        §  II.  Also  if  any  man,  calledap- 


adrersario  juraTerit,  deberi  sibi  pe- 
cuniam.  quam  peteret,  neqtie  ei  soi- 
yatnr,  jiistissim!;  accommodat  ei  ta- 
lem  actionem,  per  qiiam  non  illud 
qnsritnr,  an  ei  pecunia  debeatur, 
•ed  an  jurarerit 


on  by  the  adverse  party,  make  oath 
that  the  debt,  which  he  sues  for,  is 
due  and  impaid,  the  pr«£tor  most 
justly  indulges  him  with  an  action 
upon  the  fact ;  in  which  no  inquiry 
is  made,  whether  the  debt  be  due, 
but  whether  the  oath  hath  been 
taken. 


De  actionibus  poenalibus. 


§  12.  The  praetors  hare  also  in- 
troduced many  penal  actions,  by 
yirtue  of  their  authority.  Thus, 
they  have  provided  an  action  against 
him,  who  hath  willfully  damaged 
orerased  an  edict;  against  an  eman- 
cipated son,  or  a  freed-man,  who 
hath  commenced  suit  against  his 
parent  or  patron,  without  previous 
permission  from  the  proper  magis- 
trate ;  also  against  any  person,  who 
by  force  or  fraud  hath  hindered  an- 
other from  appeieiring  to  the  process 
of  a  court  of  justice;  and  many  oth- 
ers. 


De  priEJudicialibus  actionibus. 
$  XIII.  PrsBJudiciales  actiones  in        $  13.  Prejudicial  actions  are  also 


§  XIL  Posnales  quoque  actiones 
praetor  peni  mnltas  ox  sua  jurisdic- 
tione  iotroduzit;  veluti  adversus 
eum,  qui  quid  ex  albo  ejus  comi- 
pisset;  et  in  eum,  qui  patroniun 
vel  parentem  in  jus  vocasset,  cum 
id  non  impetrasset ;  item  adversus 
eum,  qui  vi  exemerit  eum,  qui  in 
jus  vocaretur,  cujusve  dolo  alius 
escemerit ;  et  alias  innumerabiles. 


rem  esse  videntur;  quales  sunt, 
per  quas  qu»ritur,  an  aliquis  liber, 
an  libertus  sit,  vel  serviis,  vel  de 
partu  agnoscendo.  Ex  quibus  fe- 
ri  una  ilia  legitimam  causam  habet, 
per  quam  quseritur,  an  aliquis  liber 
sit :  csterae  ex  ipsius  prsetoris  juris- 
dictione  substantiam  capiunt. 


real ;  such  as  those,  by  which  it  is 
inquired,  whether  a  man  is  bom 
free,  or  made  free;  whether  he  be  a 
slave,  or  a  bastard.  But  of  these, 
that  only  arises  from  the  civil  law, 
by  which  it  is  inquired,  whether  a 
man  be  free  bom:  the  rest  origi- 
nate from  the  prstor's  jurisdiction. 
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An  res  sua  condici  possit. 


$  XIY.  Sic  itaqiie  discretis  ac- 
tionibus,  cerium  est,  non  posse  ac- 
torem  suam  rem  ita  ab  aliquo  pe- 
tere,  si  paret^  eum  dare  oporiere: 
nee  euim,  quod  actoris  est,  id  ei  da- 
ri  oportet ;  scilicet,  quia  dari  cui- 
quam  id  intelligitur,  quod  ita  da- 
tur,  ut  ejus  fiat :  nee  res,  quae  jam 
actoris  est,  magis  ejus  fieri  potest. 
Plan&  odio  furum,  quo  magis  plu- 
ribus  actionibus  teneantur,  efiectum 
est,  ut,  extra  poenam  dupli  aiit  qua- 
drupli,  rei  recipiendie  nomine,  fu- 
res  etiam  hac  actione  teneantur,  si 
appareat,  eos  dare  oporiere :  quam- 
Tis  sit  adversus  cos  etiam  hsec  in 
rem  actio,  per  quam,  rem  suam 
quid  esse  petit 


$  14.  Actions  being  thus  either 
real  or  personal,  it  is  certain,  that  a 
man  cannot  sue  for  his  own  proper- 
ty by  a  condiction.  or  a  personal  ac- 
tion in  the  following  form,  viz.  If 
it  appear^  that  the  defendant  ought 
to  give  it  me:  for  the  act  of  giving 
implies  the  conferring  of  property, 
and  that  which  is  already  the  pro- 
perty of  the  plaintiff,  cannot  by 
being  given  to  him,  become  more 
his  own,  than  it  is  already.  But,  in 
order  to  shew  a  detestation  for 
thieves  and  robbers,  and  to  accumu- 
late the  actions  to  which  they  are 
liable,  it  hath  been  determined,  that, 
besides  the  doable  and  quadruple 
penalty,  they  may  be  pursued  by  a 
condiction  for  the  thing  taken,  in  the 
form  before  recited,  if  it  appear,  that 
they  ought  to  give  it.  And  this,  al- 
though the  party  injured  may  also 
bring  a  real  action  against  them,  by 
which  he  may  demand  the  thing 
taken,  as  his  own. 


De  nominibus  actionum. 


^  XV.  Appellamus  autem  in  rem 
quidem  actiones,  vindicationes ;  in 
personam  verd  actiones,  quibus 
dare  aut  facere  oportere  intenditur, 
condictiones ;  condicere  enim  est 
denumliare,  prisca  lingua :.  nunc  ve- 
rd abusiv^  dicimus.  condictjpnem 
actionem  in  personam  esse,  qua  ac- 
tor intendit  dari  sibi  oportere ;  nul- 
la enim  hoc  tempore  eo  nomine  de- 
nuntiatio  fit. 


$  15.  Real  actions  are  called  vm- 
dications ;  and  personal  actions,  in 
which  it  is  intended,  that  something 
ought  to  be  done  or  given,  are  called 
condictions;  for  condicere,  in  old 
language  was  the  same  with  denun- 
tiare  to  denounce :  but  condiction  is 
now  improperly  used  for  a  personal 
action,  by  which  the  plaintiff  con- 
tends, that  something  ought  to  be 
given  to  him ;  for  denunciations  are 
not  in  use. 
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$  XYI.  Sequens  ilia  divisio  est, 
quod  quaedam  actiones  rei  perae- 
quendse  gratia  coniparat»  sunt, 
quaedam  poBuae  perseqnendas,  quafr- 
dam  mistn  sunt. 


Mcanda. 

§  16.  Actions  are  also  farther  di- 
rided  into  those,  which  are  gi^en  to 
recover  the  specific  thing  in  dis- 
pute ;  those,  which  are  given  for  the 
penalty  only :  and  mixed  actions. 


De  actionibas  rei  peraecutoriui. 


^  XVII.  Rei  persequends  caus^ 
comparat9  sunt  omnes  in  rem  ac- 
tiones; earum  ver6  actionum,  quad 
in  personam  sunt,  ex  quidem,  quae 
ex  contractu  nascuntur,  fere  omnes 
rei  persequendae  caus&  comparatae 
Tidentur;  veluti  quibus  mutuam 
pecuniam,  vel  in  stipulatum  deduc- 
tarn,  petit  actor;  item  commodati, 
depositi,  mandati,  pro  socio,  ex 
empto,  vendito,  locato,  conducto. 
Plan^,  si  depositi  agatur  eo  nomine, 
quod  tumuitus,  incendii,  ruinae, 
naufragii  causa  depositum  sit,  in 
duplum  actionem  praetor  reddit,  si 
modo  cum  ipso,  apud  quem  deposit 
tum  sit,  aut  cum  haerede  ejus,  de 
dolo  ipsius  agitur ;  quo  casu  mista 
est  actio. 


^  17.  All  real  actions  are  given 
for  the  recovery  of  the  thing  iu  liti- 
gation ;  which  is  the  object  also  of 
almost  all  the  personal  actions 
which  arise  from  contract;  as  the 
.  action  for  a  mii/tomi,  a  cammodo' 
tumy  or  on  account  of  a  stipulation, 
a  deposit,  mandate,  parmership, 
buying  and  selling,  letting  and  hire- 
ing.  But,  when  a  suit  is  commenced 
for  a  thing  deposited  by  reason  of  a 
riot,  a  fire,  or  any  other  calamity, 
the  praetor  always  gives  an  action 
for  a  double  penalty,  besides  the 
thing  deposited,  if  the  suit  is  brought 
against  the  depositary  himself,  or 
against  his  heir,  for  fraud ;  in  which 
case  the  action  is  mixed. 


De  actionibus  posno  peraecutoriis. 


f  XVIII.  Ex  malefieiis  vero 
proditas  actiones,  aliae  tantum  poenae 
persequendae  caus&  comparatae  sun^ 
aliae  tam  poenae,  quam  rei  perse- 
quendae ;  et  ob  id  mistse  sunt.  Poe- 
nam  tantum  persequitur  quis  ac- 
tione  furti ;  siv^  enim  manifest!  a- 
gatur,  quadrupli,  siv^  non  manifes- 
ti,  dupli,  de  sola  pcen^  agitur :  nam 
ipsam  rem  propria  actione  perse- 
quitur quis,  id  est,  suam  esse  pe- 
tens,  sivi  fur  ipse  earn  rem  possi- 


$  18.  In  cases  of  mal^feasance, 
some  actions  are  for  the  penalty  on« 
ly,  and  some  both  for  the  thing  and 
the  penalty;  which  are  therefore 
called  mixed  actions.  But,  in  an  ac^ 
tion  of  theft,  whether  manifest  or 
not  manifest,  nothing  more  is  sued 
for  than  the  penalty,  which,  in  ma* 
nifest  theft  is  quadruple,  and,  in 
theft  not  manifest,  double :  fbr  the 
owner  may  recover  by  a  separate 
action  what  hath  been  stolen  from 
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deat,  siv^  alius  quilibet.  Eo  am- 
plius  sufaronoB  teem  qIbid  condk* 
tio  est  rei. 


I>e  mistiB  ;  hoc  est,  rei 

$  XIX.  Vi  autem  bonorum 
raptorum  actio  mista  est,  quia  in 
quadruplo  rei  persecutio  coiitine- 
tur;  pcEua  autem  tripli  est.  Sed 
et  legis  Aquiliae  actio,  de  damno 
injurifi  dato,  mista  est ;  non  solum 
si  adversus  inficiantem  in  duplum 
igatur,  sed  interdum  etsi  in  sim- 
pliim  quisque  agat ;  veluti  si  quis 
hominem  claudum  aut  luscum  Oc- 
cident, qui  in  ec  anno  integer  et 
magni  pretii  fuerit ;  tanti  enim 
damnatur,  quanti  is  homo  eo  in 
amio  plurimi  fuerit,  secundum  jam 
traditam  divisionem.  Item  mista 
est  actio  contra  eos,  qui  relicta  sa- 
crosanctis  Ecclesiis,  vel  aliis  vene- 
rabilibus  locis,  legata  vel  fidei-com- 
missi  nomine,  dare  distnlerint,  us- 
que ade6  ut  etiam  in  judicium  vo- 
carehtur :  tunc  enim  et  ipsam  rem 
vel  pecuniam,  quae  relicta  est,  dare 
compelluntur,  et  aliud  tantum  pro 
poena ;  et  id^o  in  duplum  ejus  fit 
condemnatio. 


him,  if  he  demand  the  thing  stolen 
aa  hiB  own,  not  only  against  the 
thief,  but  against  any  other  in  pos- 
session of  his  property.  The  thief 
may  also  be  sued  by  a  condiction 
for  the  thing  itself. 

• 

et  pcmsB  persecntoriis. 

'J  19.  An  action  for  goods  taken 
by  force,  is  a  mixed  action;  because 
the  thing  taken  is  included  under 
the  quadruple  value  to  be  recovered 
by  the  action;  and  thus  the  penalty 
is  but  triple.  The  action,  introduc- 
ed by  the  law  49^«ft'«j  for  damage 
injuriously  done,  is  also  a  mixed 
action ;  not  only  when  given  for 
double  value  against  a  man  deny- 
ing the  fact,  but  sometimes,  when 
the  action  is  only  for  single  value ; 
as  when  a  man  hath  killed  a  slave, 
who  at  the  time  of  his  death  was 
lame,  or  wanted  an  eye,  but  had 
within  the  year  previous  to  his  de- 
cease, been  free  from  any  defect, 
and  of  great  price;  for  in  this  case 
the  defendent  is  obliged  to  pay  as 
much  as  the  slave  was  worth  at  any 
time  within  the  year  preceding  his 
death.  (B.  4.  t.  3.)  A  mixed  action 
may  also  be  brought  against  those, 
who  have  delayed  to  deliver  a  lega- 
cy, or  gift  in  trust,  given  for  the  ben- 
efit of  a  church,  or  any  other  holy 
place,  until  they  have  been  called 
he&re  a  magistrate  for  that  purpose; 
for  then  they  are  compelled  to  deliv- 
er up  the  thing,  or  to  pay  the  mon- 
ey bequeathed,  and  as  much  more, 
by  way  of  penalty ;  and  thus  they 
are  condemned  in  a  donble  amount. 
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De  mistis  ;  id  est,  tarn  in  rem,  quam  in  penKMiam. 


§  XX.  Qusdam  actiones  mis- 
tarn  causam  obtinere  videntur;  tarn 
in  rem,  quam  in  personam ;  qualis 
est  familiiB  erciscimdae  actio,  qun 
competit  cohteredibus  de  dividends 
hsereditate ;  item  communi  divi- 
dundo,  quae  inter  eos  redditur,  inter 
quos  aliquid  commune  est,  ut  id 
dividatur ;  item  finium  regundo- 
rum  actio,  qua  inter  eos  agitur,  qui 
confines  agros  habent.  In  quibus 
tribus  judiciis  permittitur  judici 
rem  alicui  ex  litigatoribus  ex  bono 
et  seqno  adjudicare;  et,  si  unius 
pars  praegravari  videbitur,  eum  in- 
▼icem  cert&  pecuni&  alteri  condem- 
nare. 


$  20.  Some  actions,  are  also 
mixed  as  proceeding  against  the 
thing  as  well  as  against  the  Person: 
of  this  sort  is  the  action  fttmUieB  er- 
ciscumkey  which  may  be  brought 
by  co-heirs  for  the  partition  of  their 
inheritance ;  the  action  cfe  communi 
dividundo,  given  for  the  division  of 
any  particular  things,  which,  exclu- 
sive of  an  inheritance,  are  in  com- 
mon :  and  hkewise  the  action  ^nt* 
um  regundorutn  or  an  action  of 
boundary,  which  takes  place  among 
owners  of  contiguous  estates.  And, 
in  these  three  actions,  it  is  wholly 
in  the  power  of  the  judge  to  give 
the  ground,  or  thing  in  dispute,  to 
either  of  the  parties  litigant,  and 
then  to  oblige  "that  party,  if  neces- 
sity so  require,  to  recompense  his 
adversary,  by  paying  him  a  sum 
certain,  in  amends  for  any  inequal- 
ity in  the  adjudication. 


Divisio  tertia. 


$  XXI.  Omnes  autem  actiones 
vel  in  simplum  conceptie  sunt,  vel 
in  duplum,  vel  in  triplum,  vel  in 
quadruplum ;  ulterius  autem  nulla 
actio  extenditur. 


<^  21.  All  actions  are  for  the 
single,  double,  triple,  or  quadruple 
value  of  the  thing  in  litigation ;  for 
no  action  extends  farther. 


De  actionibus  in  simplum. 


$  XXII.  In  simplum  agitur, 
veluti  ex  stipulatione,  ex  mutui 
datione,  ex  empto,  vendito,  locato, 
conducto,  mandato,  et  denique  ex 
aliis  quam  plurimis  causiB. 


^  22.  The  single  value  is  sued 
for,  when  an  action  is  given  upon 
a  stipulation,  a  loan,  a  mandate, 
the  contract  of  bu3ring  and  selling, 
letting  and  hireing ;  and  also  upon 
several  other  accounts. 
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In  duplum.    ^^ 

$  XXIII.  In  diiplum  agimus,  $  23.  The  double  value  is  sued 
veluti  furti  nee  manifest!,  damni  for  in  an  action  of  theft  not  mani' 
injuriae  ex  lege  Aquilia,  deposit!  ex    fest,  of  injury,  by  the  law  Aquilia^ 


quibusdam  causis :  item  servi  cor- 
rupt!, quae  competit  in  eum,  cujus 
hortatu  consiliove  servus  alienus 
fugerit,  aut  contumax  adversus  do- 
tninum  factus  est,  aut  luxuriosi  vi- 
vere  cceperit,  aut  denique  quolibet 
modo  deterior  factus  sit;  in  qua 
actione  earum  ctiam  rerum,  quas 


and  sometimes  in  an  action  of  depo- 
sit. Also  in  an  action  brought,  on 
account  pf  a  slave  corrupted,  against 
him,  by  whose  advice  such  a  slave 
hath  fled  from  his  master,  grown 
disobedient,  extravagant,  or  become 
in  any  manner  the  worse ;  and,  in 
this  action,  an  estimate  is  to  be  made 
fugiendo  servus  abstulcrit,  aestima-  of  whatever  things  the  slave  hath 
tio  dcducitur :  item  ex  legato,  quod    stolen  from  his  master,  before  his 


venerabilibus  locis  relictum  est,  se- 
cundum ca,  qusB  supra  diximus. 


flight  An  action  for  the  detention 
of  a  legacy,  left  to  an  holy  place,  ia 
also  given  for  double  value,  as  we 
have  before  remarked. 


In  triplum. 

_^  ' 

^  XXIV.   Tripli   verd  agimus,        §  24.  A  suit  may  be  brought  for 


cum  quidam  majorem  ver&  aestima- 
tione  quantitatem  in  libello  con- 
ventionis  inserimt,  ut  ex  hac  causi 
viatores,  id  est,  execu tores  litium 
ampliorem  summam,  sportulamm 
nomine,  exigerent:  tunc  enim  id, 
quod  propter  eorum  causam  dam- 
num passus  fuerit  reus,  in  triplum 
ab  actore  consequetur;  ut  in  hoc 
tripio  etiam  simplum,  in  quo  dam- 
hum  passus  est,  connumeretur. 
Quod  nostra  constituto  introduxit, 
quae  in  nostro  codice  fulget,  ex  qui 
procul  dubio  certum  est,  ex  lege 
condictitiam  emanare. 


triple  value,  when  any  person  in- 
serts a  greater  sum.  than  is  due  to 
him,  in  the  libel  of  convention,  to 
the  intent,  that  the  officers  of  any 
court  may  exact  a  larger  fee,  or  per- 
quisite from  the  defendant;  in  which 
case  the  latter  may  obtain  the  triple 
value  of  the  extraordinary  fee  from 
the  plaintifl^,  including  the  fee  in  the 
triple  value.  The  fees  of  officers 
are  regulated  by  our  constitution, 
and  it  is  not  to  be  doubted,  but  that 
the  action,  called  condiciio  ex  legCj 
may  be  given  by  Virtue  of  that 
ordinance. 


In  quadruplum. 

$  XXV.  Quadrupli  autem  agi-       ^  25.  A  suit  may  be  commenced 

tur ;  veluti  furti  manifesti :  item  de    for  quadruple  value,  by  an  action 
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eOf  quod  motus  caus&  factum  sit ; 
deque  ea  pecunia,  qnee  in  hoc  data 
sit,  ut  is,  cui  datur,  calumoise  causi 
ncgotium  aiicui  faceret,  vel  non  fa- 
ceret.  Item  ex  lege  condictitia, 
nostra  ex  constitutione,  oritur,  in 
fuadrupUim  condemnationem  im- 
ponens  iis  executoribus  litium^  qui 
contra  nostrsecon^titutionis  uormam 
k  reis  quicquam  exegerint. 


for  theft  manifest,  by  an  action 
tor  putting  a  man  in  fear,  and 
by  an  action  on  account  of  mo- 
ney, given  to  bring  on  a  litigious 
suit  against  some  third  person,  or 
on  account  of  money  given  to  desist 
from  it  A  condictiou  ex  lege^  for 
the  quadruple  value,  arises  also  from 
our  constitution  against  those  offi* 
cers  of  courts  of  justice,  who  demand 
any  thing  from  the  party  defendanti 
contrary  to  the  regulations  of  the 
said  constitution. 


Subdivisio  actionum  in  duplum. 


4XXYI.  Sed  furti  quidem  nee 
manifesti  actio  et  servi  corrupti^ 
esteris,  de  quibus  simul  locuti  su« 
mus,  eo  differunt,  quod  h»  actiones 
omnimodo  dupli  sunt;  at  istae,  id 
est,  damni  injuriuo  ex  lege  Aquilia 
et  interdum  depositi,  inficiatione 
duplicantur;  in  confitentem  autem 
i^  simplum  dantur.  Sed  ilia,-  quae 
de  iis  competit.  qua?  relicta  venera- 
bilibus  locis  sunt,  non  solium  infici- 
atione duplicatur,  sed  etiam  si  dis- 
tulerit  relicti  solutionem,  usque 
quo  jussu  magistratuum  convenia- 
tur:  in '  confitentem  verd,  aute- 
quam  jussu  magistratuum  conve- 
niator,  aolventem,  simpli  redditur. 


$  26.  But  an  action  of  theft  not 
manifest,  and  an  action  on  account 
of  a  slave  corrupted^  differ  from 
the  others,  of  which  we  have 
spoken,  in  that  they  always  inforce 
a  condemnation  in  double  the  value; 
but  in  an  action,  given  by  the  law 
Aquilia  for  an  injury  done,  and 
sometimes  in  an  action  of  deposit, 
the  double  value  may  be  exacted 
in  case  of  denial ;  but  if  the  defend- 
ant  confesses,  the  single  value  only 
can  be  recovered.  In  an  action 
brought  for  a  legacy  to  pious  uses, 
due  to  any  holy  place  or  society,  the 
penalty  is  not  only  doubled  by  the 
denial  of  the  defendant,  but  also  by 
any  delay  of  payment,  which  may 
be  adjudged  to  have  given  a  just 
cause  for  citing  the  defendant  before' 
a  ma^tcate ;  but  if  the  legacy  be 
paid,  before  siny  citation  issue3  at 
the  dommand  of  the  judge,  the 
sii^l^  yalue  only  can  be  required. 
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Subdivisio  actionum  in  quadruplum. 


$  XXVII.  Item  actio  de  eo, 
qnod  metus  causd  factum  sit,  k  cae- 
teris,  de  quibus  simul  locuti  sumiis, 
eo  differt,  quod  ejus  nature  tacit^ 
continetur,  ut,  qui  judicis  jussu  ip- 
sam  rem  actori  restituat,  absolva- 
tur:  quod  in  caeteris  casibus  non 
est  ita,  sed  omnimodo  quisque  in 
quadruplum  condemnatur ;  quod 
est  et  in  furti  manifesti  actione. 


$  27.  An  action  for  putting  a 
man  in  fear,  differs  also  from  other 
actions  in  quadruplum,  because  it 
is  tacitly  implied  in  the  nature  of 
this  action,  that  the  party,  who  hath 
obeyed  the  command  of  the  judge^ 
in  restoring  the  things  taken,  may 
be  dismissed;  for,  in  all  other  ao» 
tions  for  the  fourfold  value,  every 
man  must  be  condemned  to  pay 
the  full  penalty,  as  in  the  action  of 
theft  manifest. 


Divisio  quarta  de  actionibus  bonse  fidei. 


^  XXVIII.  Actionum  autem 
quaedam  bona:  fidei  sunt,  qusedam 
stricti  juris.  Bonse  fidei  sunt  hae : 
ex  empto,  vendito ;  locate,  conduc- 
to;  negotiorum  gestorum;  man- 
dati ;  despositi ;  pro  socio ;  tutelse ; 
commodati;  pigneratitia ;  famiUsB 
erciscundce;  communi  dividundoj 
^prscscriptis  verbis,  quss  de  sesti- 
mato  proponitur;  et  ea,  quae  ex 
][)ermutatione  competit;  et  hseredi- 
tatis  petitio.  Quamvis  enim  us- 
que adhuc  incertum  erat,  inter  bo- 
nse  fidei  judicia  connumeranda  hae- 
reditatis  petitio  esset,  an  non ;  nos- 
tra tamen  constitutio  apert^,  eam 
esse  bonse.  fidei)  disposuit 


t)e  rei  uxorieg  actione,  in  ex 

$  XXIX.  Puerat  antea  et  rei 
nxoria;  actio  una  ex  bonse  fidei  judi- 
diis:  sed  cum.  pleniorem  esse  ex 
dtipulatu  actionem  invenientes,  om- 
JQM,  quod  res  uxoris  ant6a  hft- 


§  28.  The  fourth  division  is  into 
actions  of  good  faith,  and  actions  of 
strict  right.  Those  of  good  faith 
are  the  following;  viz.  actions  of 
buying  and  selling,  letting  and  hire- 
ing;  of  affairs  transacted,  of  man- 
date, deposit,  partnership,  tutelage, 
Joan,  mortgage ;  of  the  partition  of 
an  '  inheritance,  or  the  division  of 
any  thing  or  things,  which  belong 
in  common  to  several  persons ;  also 
actions  in  prescribed  words,  which 
are  either  estimatory,  or  derived 
from  commutation;  and  lastly  the 
demand  of  an  inheritance :  for  al- 
though it  hath  long  been  doubtful  to 
whaf  class  this  action  belonged; 
our  constitution  hath  clearly  num* 
bered  it  among  actions  of  good 
iaith. 

atipulatu  actionem  transfusa. 

$  29.  The  action  rei  uxorim  for 
the  recovery  of  a  marriage  portion, 
was  formerly  numbered  among  the 
actions  of  good  faith;  but  wben^ 
upon  finding  the  action  of  stipida^ 
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bebat,  cum  mnltis  divisionibns,  in 
actionem  ex  stipulatu,  quae  de  doti- 
bus  exigendis  proponitur,  transtu- 
lerimus,  merito  rei  uxorise  actione 
sublata;  ex  stipulatu  actio,  quae  pro 
ca  introducta  est,  naturam  bonoe  fi- 
dei  judicii  tantum  in  exactione  do- 
tis  meruit,  ut  bon»  fidci  sit;  scd 
et  tacitam  ei  dcdimus  hypothecam. 
PriTeferri  aiitem  aliis  creditoribus  iu 
hypothecis  tunc  censuimus,  cum  ip- 
sa mulicr  de  dote  sua  experiatur, 
cujns  solius  providentia  hoc  induxi- 
mus. 


tion  to  be  more  full  and  advantage- 
ous, we  abrogated  the  action  rei 
fixoriiBj  and  transferred  all  its  ef- 
fects, with  the  addition  of  many  o- 
ther- powers,  to  the  action  of  stipu- 
lation given  to  recover  marriage 
portions,  we  then  not  only  thought, 
that  this  action  of  stipulation^  as  far 
as  it  related  to  marriage  portions, 
deserved  to  he  numbered  with  ac- 
tions of  good  faith,  but  we  also  add- 
ed to  it  by  implication,  the  effect  of 
a  mortgage :  and  we  judged  it  pro- 
per, that  women,  in  whose  sole  be- 
half we  have  thus  ordained,  should 
be  preferred  to  all  other  creditors  by 
mortgage,  whenever  they  them- 
selves sue  for  their  marriage  por- 
tions. 


De  potestato  judicis  in  judicio  bonse  fidei,  et  de  compensa- 

lionibus. 


$  XXX.  In  bonae  fidei  judiciis, 
libera  potestas  permitti  vidctur  ju- 
dici  ex  bono  t;t  a:quo  aestimandi, 
quantum  actori  restitui  debeat.  In 
quo  ct  illud  coctinetur,  ut,  si  quid 
invicera  praestare  actorem  oporteat, 
CO  compensato,  in  reliquum  is,  cum 
quo  actum  est,  debeat  condemnari. 
Bed  et  in  stricti  jnris  judiciis  ex 
rcscripto  divi  Marci,  opposita  doli 
mali  exceptione,  compensatio  indu- 
cebatur.  Sed  nostra  constitutio 
easdem  compeusationes,  quae  jure 
aperto  nituntur,  latins  introduxit, 
ut  actiones  ipso  jure  minuant,  siv6 
in  rem,  siv^  in  personam,  sive  alias 
quascunque;  excepts  soU  depositi 
actione,  cui,  aliquid  compensationis 
nomine  opponi,  sau^  iuiquum  esse 
eredimus;  ne,  sub  praetextu  com- 


^  30.  In  all  actions  of  good  faith 
a  full  power  is  given  to  the  judge  of 
calculating,  according  to  the  rules 
of  justice  and  equity,  how  much 
ought  to  be  restored  to  be  plaintiff; 
and  of  course,  when  the  plaintiff  is 
found  to  be  indebted  to  the  defend- 
ant in  a  less  sum,  it  is  in  the  power 
of  the  judge  to  allow  a  compensa- 
tion, and  to  condemn  the  defendant 
in  the  payment  of  the  difference; 
and,  even  in  actions  of  strict  right, 
the  emperor  Marcus  introduced  a 
compensation  by  opposing  an  ex- 
ception of  fraud :  but  we  have  ex- 
tended compensations  much  farther 
by  our  constitution,  when  the  debt 
of  the  defendant  is  evident ;  so  that 
actions  of  strict  right,  real,  personal, 
or  of  whatever  kind  may  be  dimin- 
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pensationis,     depositarum    rerum 
quis  exactione  defraudetur. 


ished  by  compensation ;  except  only 
an  action  of  deposit,  against  which 
we  have  not  judged  it  proper  to  per- 
mit any  Compensation  to  be  alleged, 
lest  the  pretence  of  compensation 
should  give  color  and  encourage- 
ment ot  fraud. 


De  actionibus  arbitrariis. 


$  XXXI.  Praeterea,  actiones 
qnasdam  arbitrarias,  id  est,  ex  ar- 
bitrio  judicis  pendentcs,  appella- 
mus ;  in  quibus  nisi  arbitrio  judicis 
is,  cum  quo  agitur,  actori  satisfaci- 


§  31.  Some  actions  moreover  we 
call  arbitrary,  as  depending  upon 
the  discretion  of  the  judge :  for,  in 
these,  if  the  party  do  not  at  the  de- 
cree of  the  court,  exhibit  whatever 


at,  veluti  rem  rejstituat,  vel  exhibe-'   is  required,  restore  the  thing  in  liii- 


at,  vel  solvat,  vel  ex  noxali  caus& 
servum  dedat,  condemnari  debeat. 
Sed  istse  actiones  tam  in  rem,  quam, 
in  personam,  inveniuntur;  in  rem; 
veluti  Publiciana,  Serviana  de  re- 
bus coloni,  quasi  Serviana,  qu«  c- 
tiam  hypothccaria  vocatur ;  in  per- 
sonam ;  veluti  quibus  de  eo  agitur, 
quod  vi  aut  metus  causa,  aut  dolo 
malo,  factum  est ;  item  cum  id, 
quod  certo  loco  promissum  est,  pc-> 
litur:  ad  exhibendum  quoque  ac- 
tio ex  arbitrio  judicis  pcndet.  In 
his  enim  actionibus,  et  cscteris  si- 
milibus,  permittitur  judici  ex  bono 
et  sequo,  secundum  cujiisque  rei, 
de  qua  actum  est,  naturam,  sesti- 
mare,  quemadmodiim  actori  satisfi- 
eri  oporteat. 


gation,  pay  the  value  of  it,  or  give 
up  a  slave  in  consequence  of  an  ac- 
tion of  mal-feasance,  he  ought  to  be 
condemned.  Of  these  arbitrary  ac- 
tions some  are  real  and  some  per- 
sonal: real,  as  the  action  Pubhciana, 
Serviana,  andqifasi Serviana^  which 
is  likewise  called  hypothecary : 
others  are  personal,  as  those,  by 
which  a  suit  is  commenced  on  ac- 
count of  something  done  by  force, 
fear  or  fraud;  or  on  account  of 
something,  which  was  promised  to 
be  paid  or  restored  in  a  certain 
place  ;  and  the  action  ad  exhiben* 
dum,  which  was  given  to  the  intent, 
that  something  particular  should  be 
exhibited,  is  also  of  the  same  kind: 
in  these  and  the  like  actions,  the 
judge  may  determine,  according  to 
equity  and  the  nature  of  the  thing 
sued  for,  in  what  manner  and  pro- 
portion the  plaintiif  ought  to  receive 
siUislaction. 

Quinta  divisio,  de  inccrta)  quantitatis  petjtiono.    ^ 

$  XXXII.   Curare  autem  debet        ^  32.  A  judge  ought,  as  much 
judex,  ut  omnind,  quantum  possi*    as  possible,  so  to  frame  his  sentencey 


342 


LfB.  IV.    TIT.  YI. 


bile  ei  sit,  certae  peciinioB  vol  rei 
sententiam  ferat;  etiamsi  de  incer- 
td  quantitate  apud  eum  actum  est. 


De  pluris 

^  XXXIII.  Si  quis  agens  inten- 
tione  sua  plus  complexus  fuerit, 
quam  ad  eum  pertineat,  caus&  ca- 
debat,  id  est,  rem  amittebat ;  nee 
facile  in  integrum  restituebatur  a 
praetore,  nisi  minor  erat  xxv  annis; 
huic  enim,  sicut  in  aliis  causis,  cau- 
sSl  cognita,  succurrebatur,  si  lapsus 
juventute  fuerat;  ita  et  in  hac  cau- 
sa succurri  solitum  erat.  San^,  si 
tam  magna  causa  justi  erroris  in- 
terveniebat,  ut  etiam  constantissi- 
mus  quisque  labi  posset,  etiam  ma- 
jori  xxv  annis  succurrebatur ;  velu- 
ti  si  quis  totum  legatum  petierit, 
post  deinde  prolati  fuerint  codicilli, 
quibus  aut  pars  legati  ademptasit, 
aut  quibusdam  aliis  legata  data 
sint;  qua3  efficiebant,  ut  plus  peti- 
isse  videreiur  petitor,  quam  dod- 
rantem;  atque  ideo  lege  Falcidia 
legata  minuebantur.  Plus  autem 
quatuor  modis  petitur ;  re,  tempore, 
loco,  et  causa.  Re,  vcluti  si  quis 
pro  decem  aureis,  qu»  ei  debeban- 
tur,  viginti  petierit ;  aut  si  is,  cujus 
ex  parte  res  est,  totam  eam,  vel  ma- 
jorem  partem,  suam  esse  intende- 
rit  Tempore,  veluli  si  quis  ante 
diem  vel  ante  conditionem  petierit : 
qua  enim  ratione  qui  tardius  solvit, 
quam  solvere  deberet,  minus  sol- 
vere intelligitur,  eadem  ratione,  qui 
prjemature  petit,  plus  petere  vide- 


that  it  may  be  given  for  a  thing  or 
sum  certain;  although  the  claim, 
upon  which  the  sentence  is  founded, 
may  be  for  an  incertain  sum  or 
quantity. 

pctitionc. 

§  33.  Formerly,  if  a  plaintiff 
claimed  more  than  bis  due,  he  failed 
in  his  cause ;  that  is,  he  lost  his  debt: 
nor  was  it  easy  for  him  to  be  rein- 
stated by  the  praetor,  unless  he  was 
under  the  age  of  25  years :  for  in 
this,  as  well  as  in  other  cases,  it  was 
usual  to  aid  minors,  if  it  appeared 
that  the  error  was  owing  to  their 
youth;  and  if  the  error  was  such, 
that  a  skilful  person  might  have 
been  led  into  it,  then  even  persons 
of  full  age  might  have  been  aided 
by  the  magistrate :  for  example,  if 
a  legatee  had  demanded  his  whole 
legacy,  and  codicils  were  afterwards 
(unexpectedly)  produced,  by  which 
a  part  of  it  was  revoked,  or  new 
legacies  bequeathed  to  other  persons, 
so  that  the  plaintiff  appeared  to 
have  demanded  more  than  three 
fourths  of  his  legacy;  because  it 
was  subject  to  a  diminution  by  the 
law  falcidia  ;  yet,  in  such  case,  the 
legatee  would  be  relieved.  A  man 
may  demand  more  than  what  is 
due  to  him  in  four  several  respects, 
viz.  in  respect  to  the  thing  itself; 
to  time ;  to  place ;  and  to  the  cause. 
In  respect  to  the  thing;  as  when 
the  plaintiff,  instead  of  ten  aurei, 
due  to  him,  demands  twenty :  or 
if,  when  he  owns  but  part  of  some 
particular  thing,  he  claims  the  whole 


HB.  17.    TIT.  T^. 


m 


\m.  l«(V:p  phis  petitur,  y^uticum 
quis  id,  quod  certo  loco  Siibi  dari 
9tipiilat\^  e^t,  alio  loco  petit  s'mh 
commcmptratione  iUius  loci,  iu  quo 
sibi  dari  stipulatqs  est;  verba  gra- 
tis, si  is^  qui  ita  stipulatus  fiieriti 
Ephesi  dare  spondes ;  Romss  pur^ 
intendat,  sibi  dari  oportere.  Ide6 
antem  plus  petere  intelligitur,  quia 
utilitatem,  quamhaberetpromissor, 
si  Ephesi  solveret,  adimit"  ei  pura 
intentione:  propter  quam  causam 
alio  loco  petentl  arbitraria  actio 
proponitur ;  in  qua  scilicet  ratio  ha- 
betur  utilitatis,  qu8e  promissori  com- 
petitura  fuisset,  si  illo  loco  solveret, 
qua  se  sojiuturum  spopondit  Quae 
nlilitas  plerumque  in  mercibus 
maxima  iuvenitur:  veluti  vino,  oleo, 
irnmeuto,  quse  per  singulas  regio- 
nes  diversa  babent  pretia.  Sed  et 
pecunia)  nAmerata  noa  in  omuibus 
regionibus  sub  iisdem  usuris  fbene* 
rantur.  Si  quis  tamen  Ephesi  pe* 
tat,  id  est,  eo  loco  petat,  in  quo,  ut 
sibi  detur,  stipulatus  est,  pur&  ac^ 
tione  rect^  agit :  idque  etiam  prae- 
tor demonstrat,*  scilicet,  quiautili*^ 
tas  solvendi,  salva  est  promissori 
Huic  autem,  qui  loco  plus  petere 
intelligitur,  proximus  est,  qui  causa 
plus  petit :  ut  ecce,  si  quis  ita  k  te 
stipuletnr,  hominem  Stichunij  aut 
decern  aureos^  dare  spondee  ;  deinde 
alterum  petat,  veluti  hominem  tan- 
tum,  aut  decem  aureos  tantum. 
Ided  autem  plus  petere  intelligitur, 
quia  in  eo  genere  stipulationis  pro- 
missoris  est  electio,  utrum  pecuni- 
am,  an  hominem,  solvere  malit: 
qui  igitur  pecuniam  tantum,  vel  ho- 


or  a  greater  3(iare  than  bo  is  entitle^ 
to.  In  respect  to  time,  as  when  the 
plaintiff  makes  his  demand  before 
the  day  of  payment,  or  before  the 
time  of  the  performance  of  a  con* 
dttion ;  for,  as  he,  who  does  not  pay 
so  soon  as  bo  ouglit,  is  always  un- 
derstood to  pay  less  than  he  ought, 
so,  by  parity  of  reasoning,  who- 
ever sues  prematurely  demands 
more  than  his  due.  In  respect  to 
place  J  as  when  any  person  requires 
that  something  stipulated  to  be  de- 
livered at  a  certain  place,  should  be 
delivered  at  some  other  place,  with- 
out noticing  the  place  originally  sti- 
pulated ;  as  if  TUiuSj  should  stipu- 
late in  these  words ;  do  you  promise 
to  give  such  a  partiadar  thing  at 
Ephesus?  and  should  afterwards 
declare  upon  a  contract  to  deliver 
at  Rome ;  for  Titius  would  thus  be 
understood  to  demand  more  than  his 

* 

due,  by  endeavouring  to  deprive  his 
debtor  of  the  advantage  he  might 
have  had  in  paying  or  delivering  at 
Ephesus,  It  is  on  this  account, 
that  an  arbitrary  action  is  given  to 
bim^  who  would  demand  payment 
in  a  place  different  from  that  agreed 
upon ;  for,  in  that  action,  the  ad- 
vantage, which  might  have  accrued 
to  the  debtor,  by  paying  bis  debt  in 
the  place  stipulated,  is  taken  into 
consideration.  This  advantage  is 
generally  found  the  greatest  in  mer* 
chandise;  as  in  wine,  oil,  com,  &c. 
which,  in  different  places,  bear  dif- 
ferent prices ;  and,  indeed,  money 
itself  is  not  lent  everywhere  at  the 
same  interest  But,  if  a  man  would 
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minem  fantum,  sibi  dari  oportere 
intendit,  eripit  clectionem  advcrsa- 
rio,  et  eo  modo  suam  quidern  con- 
ditionem  meliorem  facit,  adversarii 
xeid  sui  deteriorem.  Qua  de  causa 
talis  in  e&  re  prodita  est  actio,  ut 
quis  intendat  hominem  Stichurn  aut 
aureos  decern  sibi  dari  oportere,  id 
est,  ut  eodein  modo  peteret,  quo  sti- 
pulatus  est.  Praterea,  si  quis  gen- 
eraliter  hominem  stipulatus  sit,  et 
specialiter  Stichum  petat :  aut  gen- 
eralitervinum  stipulatus  sit,  et  spe- 
cialiter campanum  petat ;  aut  gen- 
eraliter  purpuraui  stipulatus  sit,  de- 
inde  specialiter  Tyriam  petat;  plus 
petere  iutelligitur,  quia  electionem 
adversario  tollit  cuistipulationis  ju- 
re liberum  fuit  aliud  solvere,  quam 
quod  peteretur.  Quiuetiam  licet 
villisimum  sit,  quod  quis  petat ;  ni- 
hilominus  plus  petere  intelligitur- 
quia  sa^p^  accidit,  ut  promissori 
facilius  sit  allud  solvere,  quod  ma- 
joris  pretii  est.  Sed  ha&c  quidem 
antea  in  usu  fuerant :  postea  vero 
lex  Zenoniana,  et  nostra,  rem  co- 
nrctavit  Et,  si  quidem  tempore 
plus  fuerit  petitum,  quid  statui  op- 
orteat,  Zenonis  divse  memorise  lo- 
quitur constitutio.  Sin  autem  quan- 
titate,  vel  alio  modo,  plus  fuerit  pe- 
titum, in  omne,  si  quod  forte  dam- 
num ex  hac  causa  accident  ei,  con- 


sue  the  performance  of  a  stipulation 
at  Ephesus,  or  at. any  other  place, 
where  it  was  agreed,  that  it  should 
be  performed,  he  may  legally  com- 
mence his  suit  by  a  pure  action,  that 
is  without  mentioning  the  place; 
and  this  the  praetor  allows  of,  inas- 
much as  the  debtor  does  not  lose  any 
advantage.  Next  to  him,  who  de- 
mands more  than  his  due,  in  regard 
to  place,  is  he,  who  demands  more 
than  his  due,  in  regard  to  the  cause ; 
as  for  instance,  if  TUivs  stipulate 
thus  with  you :  do  you  promise  to 
give  either  your  slave  tStichus  ortefi 
aurei  7  and  then  demand  either  the 
slave  specially,  or  the  money  spe- 
cially; in  this  case  Titius  wovlA  be 
adjudged  to  have  demanded  more , 
than  his  due,  the  right  of  election 
being  in  you  by  whom  the  promise 
was  made ;  and  therefore,  when  Tir 
tins  sues  either  for  the  money  spe- 
cially, or  for  the  slave,  he  takes  a- 
way  your  election,  and  betters  his 
own  condition,  by  making  yours 
worse  :  and  it  is  upon  this  account 
that  an  action  has  been  given,  by 
which  the  party  agent  or  plaintiif 
may  make  his  demand  conforma- 
ble to  the  stipulation,  and  claim  ei- 
ther the  slave  or  the  money.  And 
further,  if  a  man  should  stipulate, 
generally,  that  wine,   purple  or  a 
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tat  quern  plus  petitum  fuerit,  com* 
missa  tripili  condemnatione,  sici^t 
supra  diximus,  puniatur. 


slave,  should  be    given  him,  and 
should  afterwards  sue  for  the  wine 
of  Campania,  the  purple  of  Tyre,  or 
the  slave  Stichus  in  particular,  he' 
would  then  be  adjudged  to  have  de- 
manded more  than  his  due ;  for  the 
power  of  election  would  thus  be  taken 
from  the  adverse  party,  who  was  not 
bound  by  the  stipulation  to  pay  the 
thing  specifically  demanded;  and  al- 
though, in  any  of  these  cases,  the 
thing  sued  for  should  be  of  little  or 
no  value,  yet  the  demandant  would 
be  thought  to  claim  more  than  his 
due ;  because  it  is  often  easier  for 
the  debtor  to  pay  the  thing  stipulat- 
ed, although  it  may  be  of  greats 
value  than  the  thing    demanded. 
Such  was  the  law  according  to  the 
ancient  practice,   in  regard  to  an 
over-demand,  viz.  that  the  demand- 
ant should  lose  even  that  which  was 
really  due  to  him.  But  this  law  has 
been  greatly  restrained  by  the  con- 
stitution of  Zeno  the  empeior,  and 
by  our  own ;  for,  if  more  than  is 
due  be  demanded  in  respect  of  time, 
the  judge  must  be  directed  in  his 
proceeding  by  the  constitution  of  that 
emperor  of  glorious  memory;  but, 
if  in  respect  of  quantity,  or  on  any 
other  account,  then  the  loss  suffered 
by  him,  upon  whom  the  demand  is 
made,  must  be  recompensed,  as  we 
have  before  declared,  by  a  decree  of 
triple  damages  against  ihe  plaintiff. 


De  minoris  summae  petitione. 


$  XXXIY.  Si  minus  intentione 
su&  complexus  fuerit  actor,  quam 
ad  eum  pertineat;  veluti  si,  cum  ei 
decem  aurei  deberentur,  quinque 
sibi  dari  opportere  intenderit ;  aut 
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^  34.  If  a  plaintiff  sue  for  less, 
than  he  has  a  claim  to,  demanding, 
for  instance,  only  five  aurei,  when 
ten  are  due ;  or  the  moiety  of  aq  es- 
tate, when  the   whole  belongs  to 
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81,  eum  tmu«  ftmduB  ejus  esset,  par- 
tem dimidiam  «aam  esse  petierit ; 
ein^  periculo  ftgit:  in  reliquum 
enim  nihilomlnae  judex  adreveari- 
xsm  eodem  judleio  ei  condemnat,  ex 
omstituticme  diirtt  memorisi  2etio- 
Aie. 


ii  aliud  pro 

5  XXXV.  SI  quis  aliud  pro  alio 
intenderit,  nihil  eum  periclitari  pla- 
cet, sed  in  eodem  judicio,  cognilA 
treritate,  errorem  suum  corrigere  ei 
permittitut  Teluti  si  is,  qui  hominem 
Stichum  petere  deberet,  Erotem  pe- 
tierit ;  aut  si  quis  ex  testamento  dari 
riW  oportere  intenderit,  quod  ex 
dtipnlata  debetur. 


him ;  he  acts  safely ;  for  the  judg^ 
in  consequence  of  Zeno's  constitn* 
tion,  may  nevertheless  condemn  the 
adverse  party,  under  the  same  pro- 
cess, to  the  payment  or  delivery  of 
all,  which  appears  of  right  to  belong 
to  the  plaintiff. 

alio  petatur. 

§  36.  When  a  plaintiff  demands 
one  thing  instead  of  another,  he 
risks  nothing  by  the  mistake,  which 
he  is  allowed  to  correct  under  one 
and  the  same  process :  as  if  a  liti- 
gant should  demand  the  slave  Ero- 
tes,  instead  of  the  slave  Stichus,  or 
should  claim,  as  due  by  testament, 
what  is  found  to  be  due  upon  stipu- 
lation. 


Divisio  sexta.     Do  peculio. 


§  36.  There  are  also  some  actions, 
by  which  we  do  not  always  sue  for 
the  whole,  which  is  due  to  us,  but 
for  the  whole,  or  less,  as  it  proves 
to  be  most  expedient ;  thus,  when  a 
suit  is  brought  against  ihepeculium 
of  a  son  or  slave,  if  the  pecuUuin 
be  sufficient  to  answer  the  demand, 
the  father  or  master  must  be  con- 
demned  to  pay  the  whole  debt ;  but, 
if  the  peculvum  be  not  sufficient, 
the  judge  can  condemn  the  defend- 
ants only  to  the  extent  of  its  value. 
We  will  hereafter  explain,  in  its 
proper  place,  what  we  mean  by  the 
term  pccuHuth. 

De  repotitione  dotis. 

f  XXXVII.  Item,  6i  de  dote  in  §  87.  Als6,  if  a  woman  bring  suit 
jndiek)  malier  agat,  placet,  eatentis  for  the  restitution  of  her  marriage 
fiiaritiim  eondemnari  debere,  qua-    portion,  themanmu$tbecondemned 


^  XXXVI.  Sunt  praeterea  qu»- 
flmn  actiones,  quibus  non  semper 
iolidum,  quod  nobis  debetur,  prese- 
quimur,  sed  modo  solidum  perse- 
quimiur,  modo  minus ;  ut  ecce,  si  in 
peeuUum  filii  servive  agamus :  nam, 
ai  non  minus  in  peculio  idt,  quam 
persequimur,  in  solidum  dominus 
paterye  condemnatur ;  si  ver6  mi- 
eus  iaveniatur,  eatenits  condemnat 
judex,  quateniw  in  peculio  sit- 
iatoflmndiiMMH^im  autem  pecuUum 
iateUigi  d^beat,  auo  ordine  propone- 
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tenuis  facere  possit ;  id  est,  quate- 
nils  facilitates  ejus  patiuntur.  Ita- 
que,  si  dotis  quantitati  concurrant 
facultates  ejus,  in  solidum  danma- 
tur;  sin  minus,  in  tantum,  quan- 
tum facere  potest.  Propter  reten- 
tionem  quoque  dotis  repetitio  mi- 
nuitur ;  nam  ob  impensas,  in  res 
dotales  factas,  marito  quasi  reten- 
tio  concessa  est,  quia  ipso  jure  ne- 
cessariis  sumptibus  dos  minuitur; 
siciit  ex  latioribus  digestorum  libris 
cognoscere  licet 


to  pay  as  far  as  he  is  able ;  i.  e.  aa 
fSur  as  his  ability  or  solvency  will 
permit :  therefore,  if  the  portion 
demanded  and  the  ability  of  the 
man  be  equal,  he  must  be  adjudg- 
ed to  satisfy  the  whole  demand; 
but,  if  his  ability  be  less  than  the 
claim,  he  must  nevertheless  be  con- 
demned  to  pay  as  much  as  he  is 
able.  But  the  claim  of  a  woman 
may  in  thiis  case  be  lessened  by  a 
retention ;  for  the  husband  is  per- 
mitted to  retain  an  equivalent  for 
whatever  he  hath  necessarily  ex- 
pended upon  the  estate  given  with 
his  wife,  as  a  marriage  portion; 
but  this  will  fully  appear  by  a 
perusal  of  the  digests,  to  which  fltf 
reader  is  referred. 


De  actione  advursus  parentem,  patronum,  socium^  et  dona- 

torem. 


^  XXXVIII.  Sed  et,  si  quis  cum 
parente  suo  patronove  agat,  item  si 
socius  cum  socio  judicio  societatis 
agat,  non  plus  actor  consequitur, 
quam  adversarius  ejus  facere  po- 
test. Idem  est,  si  quis  ex  dona- 
tione  SU&  convenitur. 


§  38.  If  any  person  sue  bis  pa- 
rent, patron,  or  partner,  the  plain- 
tiff cannot  obtain  sentence  for  a 
greater  sum,  than  his  adversary  is 
able  to  pay ;  it  is  the  same  when  a 
donor  is  sued  on  accoimt  of  his 
donation. 


De  compensationibus. 
§  XXXIX.  Compensationes  quo-        §  39.    When  a  compensation  is 


que  opposite  pleritimque  efficiunt, 

ut   minus    quisque    consequatur, 

qiiam  ei  debeatur.    Nam  ex  bono 

et  aequo  habita  ratione  ejus,  quod 

invicfem  actorem  ex  eSdem  causd 
prsestare  oportet,  poterit  judex  in 

reliquum  eum,    cum  quod  actum 

est,  condemnare ;  siciit  jam  dictum 

est. 


alleged  by  the  defendant,  it  gener- 
ally happens,  that  Uie  plaintiff  re* 
covers  less  than  his  demand ;  &i  it 
is  in  the  power  of  the  judge,  as  we 
have  before  declared,  to  give  an 
equitable  deduction  from  the  de- 
mand of  the  plaintiff  of  whatever 
he  owes  to  the  defendant,  and  to 
condemn  the  defendant  to  the  pay- 
ment only  of  the  remainder ;  as  it 
hath  already  been  observed. 
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De  eo,  qui  bonis  cessit. 


$  XL.  Cum  eo  quoque,  qui  cre- 
ditoribus  suis  bonis  cessit,  si  pos- 
tea  aliquid  acquisierit,  quod  idone- 
um  emolumentum  habeat,  ex  inte- 
gro  in  id,  quod  facere  potest,  cre- 
ditores  experiunter.  Inhumanum 
enim  erat,  spoliatum  fortunis  suis 
in  solidum  damnari. 


§  40.  Creditors  also,  to  whom 
a  debtor  hath  made  a  cession  of 
his  goods,  may  afterwards,  if  he 
hath  gained  any  considerable  ac- 
quisition, bring  a  fresh  suit  against 
him,  for  as  much  as  he  is  able  to 
pay,  but  not  more ;  for  it  would  be 
inhuman  to  condemn  a  man  in  so- 
lidunij  who  hath  already  been  de- 
prived of  his  whole  fortune. 


TITULUS    SEPTIMUS. 

QUOD  CUM  EO,  QUI  IN  ALIENA  POTESTATE  EST,  NEGO- 

TIUM  GESTUM  ESSE  DICITUR. 

D.  xiv.  T.  5.    C.  iv.  T.  16. 

Scopus  et  nexus. 

QUIA  tamen  superius  mention-        We  have  already  mentioned  the 


em  habuimus  de  actione,  qu§  in 
pecuUum  filiorum  servorumque 
agitur,  opus  est,  ut  de  hac  actione 
et  de  cseteris,  quse  eorundem  nomi- 
ne in  parentes  dominosve  dari  so- 
lent,  diligentius  admoneamus.  Et 
quia,  siv^  cum  servis  negotium  ges- 
tum  sit,  sivfe  cum  iis,  qui  in  potes- 
tate  parentum  sunt,  eadem  fere  ju- 
ra servantur,  ne  verbosa  fiat  dispu- 
tatio,  dirigamus  sermonem  in  per- 
sonam servi  dominique,  idem  intel- 
lecturi  de  liberis  quoque  et  parenti- 
bus,  quorum  in  potestate  sunt ; 
nam,  si  quid  in  his  propria  serve- 
tur,  separatim  ostendemus. 


action  which  may  be  brought 
against  the  pectdium,  or  separate 
estate  of  a  son  or  slave ;  it  is  now 
necessary  to  speak  oi  it  more  fully, 
and  also  of  some  other  actions, 
which  are  allowed  to  children  and 
slaves  against  their  parents  and 
masters.  But,  as  the  law  is  almost 
the  same,  whether  an  affair  be 
transacted  with  a  slave,  or  with 
one  who  is  under  the  power  of  his 
parent,  to  avoid  prolixity  we  will 
treat  only  of  slaves  and  their  mas- 
ters, leaving  what  we  say  of  them 
to  be  understood  also  of  parents 
and  children  under  power ;  for 
whatever  is  pecuUar  to  children 
and  parents,  we  shall  point  out 
separately. 
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§  I.  Si  igitur  jussu  domini  cum 
servo  negotiuin  gestum  erit,  in  so- 
lidum  praetor  adversus  dominum 
actionem  pollicetur;  scilicet  quia 
is,  qui  ita  contrahit,  fidem  domini 
sequi  videtur. 


De  actione  quod  jussu. 

§  1.  For  any  business  negotiated 
by  a  slave  acting  under  the  com- 
mand of  his  master,  the  prsetor  will 
give  an  action  against  the  master 
for  the  whole  value  of  tlie  transac- 
tion ,••  for  whoever  contracts  with  a 
slave,  is  presumed  to  have  done  it 
on  a  confidence  in  the  master. 


De  exercitaria  et  institoria  actione. 


.  §  II.  E&dem  ratione  prsetor  du- 
as  alias  in  sohdum  actiones  polli- 
cetur; quarum  altera  exercitoria, 
altera  institoria,  appellatur.  Exer- 
cioria  tunc  habet  locum,  cum  quis 
servum  suum  magistnun  navi  prae- 
posuerit,  et  quid  cum  eo,  ejus  rei 
gratii,  cui  praBpositus  erit,  contrac- 
tum  fuerit  Ided  autem  exercito- 
ria vocatur,  quia  exercitor  is  appel- 
latur, ad  quem  quotidiamus  navis 
quaestus  pertinet.  Institoria  tunc 
locum  habet,  cum  quis  tabeinae 
fort^,  aut  cuilibet  negotiationi,  ser- 
vum suum  praeposuerit,  et  quid 
cum  eo,  ejus  rei  causa,  cui  praepo- 
situs  erit,  contractum  fuerit  Ided 
autem  institoria  appellatur,  quia, 
qui  negotiationibus  praeponuntur, 
institores  vocantur.  Istas  tamen 
duas  aotiones  prsetor  reddit,  et  si 
liberum  quis  hominem,  aut  alie- 
num  servum,  navi  aut  tabernae  aut 
tabemae  aut  cuilibet  negotiationi 
praeposuerit ;  scilicet,  quia  eadem 
aequitatis  ratio  etiam  eo  casu  inter- 
veniat. 


§  2.  The  praetor  also  gives  two 
other  actions  in  solidum  upon  the 
same  motive;  the  one  exercitorial 
the  other  msiitoria.  The  action  ex- 
erciioria  takes  place,  when  a  master 
hath  made  his  slave  commander  of 
a  vessel,  and  some  contract  hath 
been  entered  into  with  the  slave  in 
that  capacity.  This  action  is  named 
exercitoria^  because  he  to  whom  the 
daily  profits  of  d  ship  belong,  is  cal- 
led exercitor.  The  action  itistUoria 
is  made  use  of,  when  a  master 
hath  given  his  slave  the  manage- 
ment of  a  shop,  or  committed  Any 
particular  aflair  to  his  direction,  on 
account  whereof  some  one  hath 
been  induced  to  enter  into  a  contract 
with  the  slave;  and  this  action  is 
called  institoria^  because  all  persons, 
to  whom  a  negotiation  is  committed, 
are  denominated  institores.  The 
praetor  hath  likewise  been  induced, 
by  the  same  equity,  to  give  these 
two  actions  against  any  man,  who 
employs  a  free  person,  or  the  slave 
of  another,  in  the  management  of  a 
ship,  a  warehouse,  or  any  particular 
affair. 
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De  tribntoria. 


$  III.  Introduxit  et  aliam  ac- 
tionem praetor,  qun  tributoria  voca- 
tur;  namque,  si  senrus  in  peculia- 
ri  merce,  sciente  domino,  negotie- 
tur,  et  quid  cum  eo  ejus  rei  causi 
contractum  erit,  ita  praetor  jus  di- 
cit,  ut,  quicquid  in  his  mercibus 
erit,  quodque  ind^  receptum  erit, 
id  inter  dominum,  si  quid  ei  debe- 
bitur,  et  cseteros  creditores,  pro 
rati  portione  distribuatur :  et  ided 
tributoria  vocatur,  quia  ipsi  domi- 
no distributionem  prsetor  permittet. 
Nam,  si  quis  ex  creditoribus  que- 
ratur,  quasi  minus  ei  tributum  sit, 
quam  oportuerit,  hanc  ei  actionem 
accommodat,  quae  tributoria  appel- 
latur. 


§  3.  The  praetor  hath  also  intro- 
duced another  action  called  tribute 
ria;  for,  if  a  slave  widi  the  know- 
ledge of  his  master,  trade  upon  his 
peculmnij  and  contracts  are  there- 
upon made  with  him,  the  prsetor  or- 
dains, that  the  merchandize,  or  mo- 
ney, arising  from  his  traffic,  shall  be 
distributed  between  the  master,  (iC 
he  has  any  just  claim,)  and  the  rest 
of  the  creditors  in  a  ratable  propor- 
tion :  and  it  is  called  tributoria  be- 
cause  the  master  himself  is  permit- 
.ted  to  make  the  distribution :  but,  if 
any  creditor  complain,  that  too  small 
a  share  hath  been  allowed  him,  the 
praetor  will  give  this  action,  called 
tributoria. 


De  peculio,  et 

$  IV.  Praeterea  introducta  est 
actio  de  peculio,  deque  eo,  quod 
in  rem  domini  versum  erit;  ut 
quamris  sin^  voluntate  domini  ne- 
gotium  gestum  erit,  tamen,  sive 
quid  in  rem  ejus  versum  fuerit,  id 
totum  praestare  debeat;  siv^  quid 
non  sit  in  rem  ejus  versum,  id  eate- 
ni^s  praestare  debeat,  quateni^s  pe- 
culium  patitur.  In  rem  autem  do- 
mini versum  intelligitur,  quicquid 
necessario  in  rem  ejus  impenderit 
servus,  veluti  si  mutuatus  pecuni- 
am  creditoribus  ejus  solverit,  aut 
cedificia  ruentia  fulserit,  aut  fami- 
lisB  frumeutum  emerit,  vel  eiiam 
fundum,  aut  quamlibet  aliam  rem 
necessariam  mercatus  erit  Ita- 
que,  si  ex  decem  puta  aureis,  quos 


de  in  rem  verso. 

$  4.  The  action  concerning  a  jm- 
eulium,  and  things  converted  to  the 
profit  of  the  master,  hath  likewise 
been  introduced  by  the  praetor ;  for 
although  business  hath  been  trans*- 
acted  by  a  slave,  without  consent  of 
his  master,  yet,  where  the  profit  aris- 
ing is  converted  to  the  master's  bene^ 
.  fit,  he  ought  to  be  answerable :  and) 
although  the  mastershouldderiveno 
emolument,  he  ought  to  be  answera- 
ble to  the  amount  of  the  pecuKum. 
Whenever  any  thing  is  necessarily 
expended  by  a  slave  upon  the  mas- 
ter's afiairs,  it  is  understood  to  be  a 
conversion  to  his  benefit ;  as  if  a 
slave  who  hath  borrowed  money, 
should  pay  the  debts  of  his  master, 
repair  his  buildings,  purchase  an  es- 
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sarvus  tans  k  Titio  mutuo  acoepit, 
cceditori  tuo  quinque  aureos  solve* 
lit,  reliquos  yerd  quinque  quolibet 
modo  consumpserit,  pro  quinque 
quidem  in  solidum  damnari  debes ; 
pro  CflDteris  yerd  quinque  eateniiSy 
quatenus  in  peculio  sit.  Ex  quo 
scilicet  appatet,  si  toti  decern  auiei 
in  rem  tuam  yersi  fuerint,  totos  de* 
cem  aureos  Titium  consequi  posse  • 
lic^t  enim  una  sit  actio^  qui  de  pe- 
culio, deque  eo,  quod  in  rem  domini 
yersum  sit,  agitur;  tamenduas  ha- 
bet  condemnationea  Itaque  judex, 
apud  quern  de  e&  actione  agitur, 
ante  dispicere  solet,  an  in  rem  dom- 
ini yersum  sit ;  nee  aliter  ad  pecu« 
lii  cestimationem  transit,  quam  aut 
nihil  in  tern  domini  versum  intelli- 
gatur,  aut  Hon  totum.  Cum  autem 
quflBritur,  quantum  in  peculio  sit, 
antededuoitur,  quicquidseryusdomr 
ino,  eiy^,  qui  in  potestate  ejus  sit, 
debet;  et,  quod  superest,  id  solum 
peculium  intelligitur.  Aliquando 
tamen  id,  quod  ei  debet  servus,  qui 
in  potestate  domini  sit,  non  deduci- 
tur  ex  peculio ;  yeluti  si  is  in  ipsi* 
us  peculio  sit ;  quod  eo  pertinet,  ut, 
si  quid  vicario  suo  servus  debeat, 
id  ex  peculio  ejus  non  deducatur. 


tate,  provision,  or  any  other  useful 
thing :  therefore,  if  out  of  ten  aurei, 
borrowed  by  a  slave,  he  should  pay 
only  five  to  his  master's  creditors, 
and  squander  the  rest,  the  master 
would  be  hable  to  the  payment  in 
solidum  of  the  five  aurei,  but,  as  to 
the  other  five,  he  could  be  obliged 
to  pay  only  so  much  as  the  peeuiir 
%tm  would  answer:  hence  it  will 
appear,  that  if  all  the  ten  aurei  had 
been  converted  to  the  master's  e« 
molument,  the  lender  might  have 
recovered  the  whole ;  for  although 
it  is  one  and  the  same  action,  a» 
gainst  a  peculium^  and  for  the  re- 
covery of  what  a  slave  hath  con- 
verted to  his  master's  use,  yet  it 
carries  with  it  two  difibrent  con« 
demnations :  hence,  the  judge  does 
not  estimate  the  value  of  the  peeu* 
Uwn,  tmtil  he  has  examined  how 
much  if  any  hath  been  expended 
for  the  service  of  the  master :  but| 
when  tha  judge  proceeds  to  the  val- 
uation of  the  peculiuniy  a  deduc- 
tion is  made  of  what  the  slave  owes 
to  his  master,  or  to  any  other  under 
the  power  of  his  master,  and  the 
remainder  only  is  considered  as  pe* 
culium.  But  it  sometimes  hapjpens 
that  what  one  slave  owes  to  anothear 
under  the  power  of  the  same  mas- 
^ter,  is  not  deducted ;  as  when  th0 
slave  who  is  the  creditor,  oomposes 
a  part  of  bis  debtor's  pecuHmm  ;  for, 
if  a  slave  be  indebt^  to  his  vica- 
rial slave,  this  debt  cannot  be  de- 
ducted from  the  pectUitim, 

De  concursu  dictarum  actionum. 

§  V.  Cseterum  dubium  non  est,        §  S.  It  is  nevertheless  certain 
quin  is  quoque,  qui  jussu  domini    that  he,  who  hath  contracted  with 
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contraxerit,  cuique  institoria  vel 
exeicitoria  actio  competit,  de  pecu- 
lio,  deque  eo,  quod  in  rem  domini 
versum  est,  agere  possit.  Sed  erit 
stultissimus,  si,  omissa  actione,  qu& 
facillim^  solidum  ex  contractu  con- 
sequi  possit,  se  ad  difficultatem 
perducat  probandi,  in  rem  domini 
versum  esse,  vel  habdre  servum  pe- 
culium,  et  tantum  habere,  ut  soli- 
dum sibi  solvi  possit.  Is  quoque, 
cui  tributoria  actio  competit,  seque 
de  peculio,  et  de  in  rem  verso,  age- 
re  potest ;  sed  san&  huic  modo  tribu- 
toria expedit  agere,  modo  de  pecu- 
lio, et  de  in  rem  verso.  Tributoria 
ided  expedit  agere,'  quia  in  ea  domi- 
ni conditio  praecipua  non  est;  id 
est,  quod  domino  debetur,  non  de- 
ducitur,  sed  ejusdem  juris  est  dom- 
inus,  cujus  et  cieteri  creditores ;  at, 
in  actione  de  peculio,  ante  deduci- 
tur,  quod  domino  debetur ;  et  in  id, 
quod  reliquum  est,  creditori  domi- 
nus  condemnatur.  Rursus  de  pe- 
culio ided  expedit  agere,  quod  in  hac 
actione  totius  peculii  ratio  habetur ; 
at  in  tributori&  ejus  tantiim,  quo 
negotiatur;  et  potest  quisque  terti& 
fort^  parte  peculii,  aut  quarts,  vel 
etiam  minim&,  negotiari ;  majorem 
autem  partem  in  prsediis  aut  fcene- 
bri  pecunia  habere.  Prout  ergd  ex- 
pedit, ita  quisque  vel  banc  actionem, 
vel  illam,  eligere  debet  Cert^, 
qui  potest  probate,  in  rem  domini 


a  slave  at  the  command  of  the  mas- 
ter and  is  Ihtitled  either  to  the  action 
institoria  or  exercitoria,  is  also  inti- 
tled  to  the  action  de  peculio,  and 
de  in  rem  verso :  but  it  would  be 
highly  imprudent  in  any  party  to 
relinquish  an  action,  by  which  he 
could  easily  recover  his  whole  de- 
mand, and,  by  recurring  to  another, 
reduce  himself  to  the  difficulty  of 
proving,  that  the  money  he  lent  to 
the  slave  was  ccmverted  to  the  use 
of  the  master,  *  or  that  the  slave  is 
possessed  of  a  peculium  sufficient  to 
answer  the  whole  debt.  He  also, 
to  whom  the  action  tributoria  is 
given,  is  equally  intitled  to  the  action 
de  peculioy  and  de  in  rem  verso  ;  but 
it  is  expedient,  in  some  cases,  to  use 
the  one,  and  in  some  cases  the  oth- 
er :  but  the  action  tributoria  is  gen- 
erally preferable,  because,  in  this, 
the  condition  of  the  master  is  not 
principally  regarded ;  i.  e.  there  is 
no  previous  deduction  made  of  what 
is  due  to  him,  his  title  being  esteem- 
ed in  the  same  light  with  that  of 
other  creditors ;  but,  in  the  action 
de  peculio,  the  debt  due  to  the  mas- 
ter is  first  deducted,  and  he  is  con- 
demned only  to  distribute  the  re- 
mainder among  the  creditors.  A- 
gain,  in  some  cases,  it  may  be  more 
convenient  to  bring  the  action  de 
peculio,  because  it  affects  the  whole 
peculium,  whereas  the  action  triAu- 
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▼ersum  esse,  de  in  lem  ireiso  agere    toria  regaids  only  so  mnch  of  it  as 
debet.  hath  been  made  use  of  in  traffic ; 

and  it  is  possible,  that  a  slave  may 
have  trafficed  only  with  a  third,  a 
fourth,  or  some  very  small  part,  and 
that  the  rest  consists  of  lands,  slaves, 
or  money,  lent  at  interest  There- 
fore it  behooves  every  man  to  chose 
that  remedy,  which  may  be  most 
beneficial  to  him ;  but,  if  the  creditor 
can  prove  a  conversion  to  the  use 
of  the  master,  he  ought  to  proceed 
by  the  action  de  in  rem  verso. 

De  filiis-faniilias. 

$  VI.  Quae  diximus  de  servo  et  $  6.  What  we  have  said,  con- 

de  domino,  eadem  intelligimus  et  ceming  a  slave  and  hismaster,  takes 

de  filio  et  fili&,  qt  nepote  et  nepte,  et  place  equally  in  regard  to  children 

patre  avove,  cujusin  potestate  sunt,  under  power,  and  their  parents. 

Desenalus-consulto  Macedoniano. 

§  VII.  lUud  proprie   servatur  in  .     §7,  But  children  are,   in  some 

eorum  persona,  quod  senatus-con-  respects,  particularly  regarded  by 

sultiun    Macedonianum    {frohibuit  the  Macedonian  decree  of  the  sen* 

mutuas  pecunias  dari  eis,   qui  in  ate,  which  prohibits  money  to  be 

potestate  parentis  sunt:  et  ei,  qui  lent  them,  while  under  power  of 

crediderit,  denegatur  actio  tam  ad-  their  parents ;  for  creditors  are  not 

versus  ipsium  filium  filiamve,  nepo-  suflfered  to  bring  any  action,  either 

tem  neptemve,   (siv^  adhuc  in  po-  against  the  children,  even  after  they 

testate  sint,  siv^  morte  parentis,  vel  are  emancipated,  or  against  their 

emancipatione,  suae  potestatis  esse  parents,   who  emancipated    them, 

cseperint,)  quam  adversus  patrem  This  caution  was  adopted  by  the 

avumvi,  sivfe  eos  habeat  adhuc  in  seriate,  because  young  heirs,  loaded 

potestate,  sivi  emancipaverit.   Qu»  with  debts  .contracted  for  luxury, 

ided  senatus  prospexit,  quia  ssepe  have  laid  snares  against  the  lives  6f 

onerati  aere  alieno  crepitarum  pe-  their  parents, 
cuniarum,  quas  in  luxuriam  consu- 
mebant,  vitse  parentum  insidiaban- 
tur. 

De  actione  directa  in  patrem  vel  dominum. 

^  Vin.  lUud   in  summa  admo-        §8.   In 'fine,  we  may  observe, 
nendi  sumus,  id,  quod  jussu  patris    that  whatever  hath  been  contracted 
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dominiTe  contractum  fuerit,  quod- 
que  in  rem  ejus  TeFsum  erit,  diiee- 
to  quoque  posse  k  patre  dominoTB 
oondici,  tatiquam  si  principaliter 
dum  ipso  negotium  gestum  esset 
Ei  quoque^  quiexercitoria  yet  insti- 
tutoria  actione  tenetur,  directo  pos- 
se condici  placet,  quia  hujus  quoque 
jussju  contractum  intelligitur. 


for  at  the  commaiid  of  a  panMit  or 
master,  and  converted  to  their  qIr^ 
may  be  recovered  by  a  direct  action 
against  the  father  or  master  in  the 
same  manner,  as  if  the  contract  had 
been  originally  made  with  them. 
And  he,  who  is  liable  to  the  action 
institoria  or  elhibitoria,  may  also 
besued  by  a  direct  action,  inasmuch 
as  the  contract  is  presumed  to  have 
been  made  at  his  command. 


TITULUS    OCTAVUS 

DE  NOXALIBUS  ACTIONIBUS. 
D.  ix.  T.  4.    C.  iii.  T.  41. 

De  servis.     Summa. 


EXmaleficiis  servorum,  veluti  si 
fortum  fecerint,  aut  bonarapuerint^ 
tot  damnum  dederint,  aut  injuriam 
tommiserint,  noxales  actiones  pro* 
dit^sunt;  quibus  domino  damnato 
permittitur  aut  litis  sestimationdm 
mdl^rt^  ^aut  ipsum  hominem  noxse 
Mdote. 


Noxal  actions  are  given  onacc6unt 
of  the  offences  of  slaves ;  as  when 
a  slave  commits  a  theft  or  robbery, 
or  does  any  damage  or  injury. 
And,  when  the  master  or  owner  rf 
a  slave  is  condemned  upon  tfiis  ac«- 
count,  it  is  in  his  option  either  to 
pay  the  estimate  of  the  damage 
done,  or  deliver  up  his  slave  as  a 
lecompcnoe. 


$  I.  Noxa  autem  est  ipsum  cor- 
pus, quod  nocuit ;  id  est,  servus : 
noxia  ipsum  maleficium ,  veluti  fur- 
tum,  rapina,  damnum,  injuria, 


Quid  sit  noxa  et  noxia. 

§  1.  Noxa  is  the  slave,  the  offend- 
er. No:tia  is  the  offeinfce,  whiethei: 
theft,  damage,  rapine  at  injury. 
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Ratio  harum  actionura. 


$  II.  Summ&  autem  ratione  per- 
missum  est  noxae  deditione  fungi ; 
namque  erat  iniquum,  nequiliam 
eorum  ultra  ipsorum  corporiim  do* 
minis  damnosam  esse. 


4  ^-  It  is  reasonably  permitted  to 
the  master  to  deliver  up  the  offend- 
ing slave :  for  it  would  be  unjust  to 
make  the  master  liable,  beyond  the 
body  of  the  slave  himself 


Effectus  noxse  deditionis. 


$  III.  Dominus,  noxali  judicio 
servi  sui  nomine  conventus,  ser- 
vum  actori  noxse  dedendo  libera- 
tur;  nee  minus  in  perpetuum  ejus 
servi  dominium  k  domino  transfer- 
tur:  sin  autem  damnum  ei,  cui 
deditus  est,  servus  resarcierit  quae- 
fiiti  pecimiS,  auxilio  prsetoris,  inyito 
domipOy  aianamittetur. 


$  3,  In  a  noxal  action  broqgh^ 
against  a  master,  he  may  clear  himL- 
self  by  giving  up  his  slave  to  the 
plaintiff,  in  whom  the  property  will 
become  ab§olutely  vested;  but,  if 
the  slave  can  satisfy  his  new  mas- 
ter in  money  for  the  damage^  h^ 
may  be  manumitted  ^oa  application 
to  the  praetor,  though  hi^  jxew  .ma^ 
ter  should  be  unwilling. 


De  origine  harum  actionum. 


4  ly.  Smit  autem  constitutse 
Dnzales  aeticxies,  aut  legibns,^  ant 
edieto  prcetoris;  legibus,  veluti 
furti  ex  lege  xii  tabularmn,  danmi 
injuriss  ex  lege  Aquilia;  edieto 
prsBtoris,  veluti  injuriarum,  et  vi 
bonorum  raptorum. 


^  4.  Noxal  actions  are  appointed 
either  by  the  laws,  or  by  the  edict 
of  the  prstor.  By  the  laws,  as  for 
Ifaeft,  by  the  law  of  the  twelve  tables; 
for  injurious  damage,  by  the  laW 
Aquilia;  for  injuries  and  goofli 
taken  by  force,  by  the  praetor's  edict 


Qui  conveniuntur  noxali  actione. 


$  y.  Omnis  autem  noxalis  actio 
capit  sequitur;  nam,  si  servus 
tuns  Qoxam  commiserit,  quamdiu 
in  tu&  pote$tate  sit,  tecum  actio  est : 
fii  autem  ia  alterius  potestatem  per- 
reo&nXj  cum  illo  incipit  actio  esse : 
at.  si  manumissus  fuerit,  directo 
ipse  tenetur,  et  extinguitur  noxae 
deditio.  Ex  4iver8o  quoque  di- 
lecta  actio  noxalis  esse  incipit; 
nam,  ai  liber  homo  noxiam  commi- 
serit, et  is  servus  tuus  esse  ccBpe- 


$  5.  No  real  actions  follow  the 
person ;  thus,  the  master  is  U^iUb 
while  the  slave  belongs  'to  hjaoa ;  if 
the  slave  become  subject  to  a  cieir 
master,'then  he  becomes  liable ;  but, 
if  the  slave  be  manumitted,  he  a»sf 
be  prosecuted  by  a  direct  action;  and 
the  noxiB  deditio^  is  extinguiahed. 
But  an  action,  which  was  at  first 
direct,  may  afterwards  became  nox- 
al ;  for  if  a  free  man,  guilty  of  loidf 
feasance,  become  a  slave,  (and  our 
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rit,  (quod  quibusdam  casibus  effici 
p'rimo  libro  tradidimus,)  incipit 
tecum  esse  noxalis  actio,  quae  ante 
directa  fuisset. 


first  book  shews  ia  what  cases  this 
may  happen,)  then  the  direct  action 
against  the  slave,  is  changed  into  a 
noflcal  action  against  the  master. 


Si  servus  Domino  noxiam  commiserit,  rel  contra. 


^  YI.  Si  servus  domino  noxiam 
commiserit,  actio  nulla  nascitur; 
namque  inter  dominum  et  eum,  qui 
in  potestate  ejus  est,  nulla  dbliga- 
tio  nasci  potest.  Ideoque,  si  in 
alienam  potestatem  servus  pervene- 
rit,  aut  manumissus  fuerit,  neque 
cum  ipso,  neque  cum  eo,  cujus 
nunc  in  potestate  sit,  agi  potest: 
unde,  si  alienus  servus  tibi 
noxiam  commiserit,  et  is  postea 
in  potestate  tu&  esse  coeperit,  in- 
terdicitur  actio;  quia  in  eum  ca- 
sum  deducta  sit,  in  quo  consistere 
non  potuit  Idedque,  licet  exierit 
de  tu&  potestate,  agere  non  potes ; 
quemadmodum  si  dominus  in  ser- 
vum  suum  aliquid  commiserit,  nee, 
fli  manumissus  aut  alienatus  fuerit 
servus,  ullam  actionem  contra  do- 
minum habere  potest. 


$  6.  Although  a  slave  commit 
mal-feasance  against  his  master,  yet 
no  action  is  given ;  for  no  obligation 
can  arise  between  a  master  and  his 
slave ;  and  if  the  slave  pass  under 
the  power  of  another  master,  or  is 
manumitted,  no  action  lies  either 
against  him  or  his  new  master; 
whence  it  follows,  that,  if  the  slave 
of  another  should  commit  mal-feas- 
ance against  you,  and  become  your 
slave,  the  action  is  forbidden:  for 
the  case  has  arisen  in  which  it  can- 
not be  brought.  Therefore,  al- 
though a  slave  hath  passed  out  of 
your  power,  you  cannot  sue  him : 
neither  can  a  slave,  who  hath  been 
aliened  or  manumitted,  bring  any 
action  against  his  late  master. 


De  filiis-familiarum. 


$  VII.  Sed  veteres  quidem  hoc 
in  filiis-familiarum  masculis  et  fee- 
minis  admisere;  noVa  autem  ho- 
minum  conversatio  hujusmodi  as- 
peritatem  rect^  respuendam  esse 
existimavit,  et  ab  usu  communi  hoc 
penitiis  recessit.  Quis  enim  patia- 
tur,  filium  suum,  et  maxime  filiam, 
in  noxam  alii  dan  ?  ut  pen^  per  fi- 
lii  corpus  pater  magis  quam  filius 
pericUtetur ;  cum  in  filiabus  etiam 
pudicitia^  favor  hoc  ben^  excludat. 


§  7.  The  ancients  indeed  admitted 
this  law  of  the  forfeiture  of  the  per- 
son, even  in  cases  of  children,  whe- 
ther male  or  female :  but  later  times 
have  rightly  thought,  that  such  ri- 
^rous  proceeding,  ought  to  be  ex- 
ploded ;  and  it  hath  therefore  passed 
wholly  into  disuse :  for  who  could 
suffer  a  son,  and  more  especially  a 
daughter,  to  be  delivered  up  as  a  for- 
feiture to  a  stranger?  for,  in  the 
case  of  a  son,  the  punishment  of  the 
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£t  ideo  placiiit,  in  senros  tantum- 
xnodo,  noxales  actiones  esse  propo- 
nendas ;  cum,  apud  veteres  legum 
commentatotes,  iiivenerimus  ssepi- 
us  dictum,  ipsos  filios-familiarum 
pro  suis  delictis  posse  conveniri. 


father  would  be  greater,  than  that 
of  the  son ;  and,  in  the  case  of  a 
daughter,  the  rules  of  modesty  for- 
bid the  practice.  It  hath  therefore 
prevailed,  that  noxal  actions  should 
apply  to  slaves  only :  and,  we  find 
It  often  laid  down  in  the  old  books, 
that  sons  of  a  family  may  be  sued 
for  their  own  misdeeds. 


TITULUS    NONUS., 

SI  aUADRUPES  PAUPERIEM  PECISSE  DICATUR. 


D.  ix.  T.  1. 


De  actione,  si  quadrupes  ex  I.  xii.  tab. 


ANIMALIUM  nomine,  qu»  ra- 
tione.  carent,  si  qua  lasciviS,  aut 
pavore,  aut  feritete,  pauperiem  fe- 
cerint,  noxalis  actio  lege  xii  tab. 
prodita  est:  qu»  animalia,  si  noxdd 
dedantur,  proficiunt  reo  ad  libera- 
tionem ;  quia  ita  lex  xii  tabularum 
scripta  iest,  ut  puta,  si  equus  calci- 
trosus  calce  percusserit,  aut  bos, 
cornu  petere  solitus,  cornu  petierit. 
Hsec  autem  actio  in  iis,  quae  contra 
naturam  moventur,  locum  habet; 
caeterum,  si  genitalis  sit  feritas,  ces- 
sat  actio.  Denique,  si  ursus  fuge- 
rit  k  domino,  et  sic  nocuerit,  non 
potest  quondam  dominus  conveniri, 
quia  desiit  dominus  esse,  ubi  fera 
evasit.  Pauperis  autem  est  dam- 
num sin^  injuria  facientis  datum ; 
nee  enim  potest  animal  injuriam 


A  noxal  action  is  given  by  the 
law  of  the  12  tables  when  damage 
is  done  by  brute  animals,  through 
wantonness,  fright,  or  furiousness ; 
and  when  delivered  up  in  atone- 
ment for  the  damage  done,  the  de- 
fendant is  cleared  from  the  action  : 
for  it  is  thus  written  in  the  law  of 
the  12  tables,  if  a  horse,  apt  to  kick, 
should  strike  with  his  foot ;  or  if  an 
ox,  accustomed  to  gore,  should 
wound  any  man  with  his  horns,  ^c. 
But  a  noxal  action  takes  place  only 
when  animals  act  contrary  to  their 
nature ;  for,  when  the  ferocity  of  a 
beast  is  innate,  no  action  can  be 
given  ;  so  that,  if  a  bear  break 
loose  from  his  master,  and  mischief 
be  done,  the  master  cannot  be  sued ; 
for  he  ceased  to  be  the  master  as 
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fecisse  did,  quod  seasu  caret 
Hsec  quidem  ad  noxalem  pertinent 
actionem. 


soon  as  the  beast  escaped.  The 
word  pauperies  denotes  a  damage, 
by  which  no  injury  is  intended;  for 
an  animal,  void  of  reason,  cannot 
be  said  to  have  committed  an  inju- 
ry. Thus  much  as  to  noxal  actions 


De  actione  sedilitia,  concurrente  cum  actione  de  pauperie. 


^  I  Cseterum  sciendum  est,  sedi- 
litio  edicto  prohiberi  nos  canem, 
verrem,  aprum,  ursum,  leonem,  ibi 
habere,  qua  vulgd  iter  fit;  et,  si 
adversus  ea  factum  erit,  et  nocitum 
libero  homini  esse  dicatur,  quod 
bonum  et  sequum  judici  videtur, 
tanti  dominua  condemnetur ;  caete- 
rarum  verd  rerum,  quanti  damnum 
datum  sit,  dupU.  Prseter  has  au- 
tem  sedilitias  actiones,  et  de  paupe- 
rie locum  habebit ;  nunquam  enim 
actiones,  prsesertim  poenales,  de  e&- 
dem  re  concurrentes,  alia  aliam 
consnmit. 


§  1.  It  must  be  observed,  that 
the  edict  of  the  Edile  forbids  any 
man  to  keep  a  dog,  a  boar,  a  bear, 
or  a  lion,  where  there  is  a  public 
passage  or  highway :  and  if  this 
prohibition  be  disobeyed,  and  any 
freeman  receive  hurt,  the  master  of 
the  beast  may  be  condenmed  at  the 
discretion  of  the  judge ;  yet,  in  oth- 
er caises  of  damage,  the  condemna- 
tion must  be  in  double  the  amount. 
Besides  the  EdUUian  action,  an  ac- 
tion for  damage,  called  pauperies, 
may  also  take  place  against  the 
same  person :  for  actions,  espeeial'- 
ly  penal  actions,  may  concur  on 
account  of  the  same  thing,  withMi 
the  one  destrojring  the  other. 


'#-<^— I 


TITULUS    DECIMUS. 

DE  ns,  PER  aUOS  AGERE  POSSUMUS. 
Per  quos  agere  liceat. 


NUNC  admonendi  sumus,  agere, 
posse  quemlibet  hominem  aut  suo 
nomine  aut  alieno.  Alieno,  veluti 
procuratorio,  tutorio,  curatorio ; 
cum  olim  in  usu  fuisset,   alterius 


We  must  now  remark,  that  any 
man  may  commence  a  suit,  in  his 
own  name,  or  in  that  of  another, 
as  of  a  proctor,  a  tutor,  or  a  curatory 
but  anciently,  one  person  could  not 
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sue  in  the  name  of  another,  unless 
in  a  public  cause,  in  a  cause  to  es- 
tablish freedom,  or  in  a  cause  of 
tutelage.  It  was  afterwatds  per- 
mitted by  the  law  Hostilia,  that  an 
action  of  theft  might  be  brought  in 
the  names  of  captives :  or  of  per- 
sons absent  upon  the  affairs  of  the 
republic;  or  who  w^re  ui^der  the 
care^of  tutors.  But,  as  it  was  found 
in  later  times  to  be  highly  inconve- 
nient, that  any  man  should  be  pro- 
hibited, either  from  suing,  or  defend- 
ing in  the  name  of  another,  it  by 
d^;rees  became  a  practice  to  sue  by 
proctors ;  for  ill  health,  old  age,  the 
necessity  of  travelling,  and  many 
other  causes,  continually  prevent 
mankind  from  being  able  to  prose- 
cute their  own  affairs  in  perscm. 

Ctuibus  ooodis  procurator  constituatur. 

^  I.  Procur&Wr  neque  <;crtis  ver-        §  1  A  proctor  may  be  appointed 


nomine  agi  non  posse,  nisi  pro  pop- 
ulo,  pro  libertate,  pro  tuteU.  Pr»- 
terea  lege  Hostili&  permissum  erat 
furti  agere  eorum  nomine,  qui  apud 
hostes  essent,  aut  reipublicse  causi 
abessent,  quiv^  in  eorum  cujus  tut&- 
1&  essent  Sed,  quia  hoc  non  mini- 
mam  incommoditatem  habebat, 
quod  alieno  nomine  neque  agere, 
neque  excipere  actionem  Ucebat, 
'c<Bperunt  homines  per  procuratorea 
Utigare.  Nam  et  morbus  et  astas  et 
aecessaria  peregrinatio,  itemque  al- 
ls multie  caus»,  ssspe  hominibus 
impedim^ito  sunt,  quo  minus  rem 
suam  ipsi  ezequi  possint. 


bis,  neque  jnrttsente  semper  adver- 
dario,  imd  et  plenimqiie  eo  ignoran- 
te,  constituitur :  cuicunque  enim 
permiseris  rem  tuam  agere,  aut  de- 
fendere,  is  tuus  procurator  intelli- 
gitut. 


without  any  certam  form  of  words, 
nor  is  the  presence  of  the  adverse 
party  required;  indeeditis  generally 
done  without  his  knowledge.  Wlio- 
ever  is 'employed  to  sue  or  defend 
for  another,  is  understood  to  be  a 
proctor. 


daibas  modis  tqtores  Tel  caratores  coMtituuntvr. 

^  n.  Tutores  et  curatores  que-  ^  2.  We  have  already  explained 
madmodum  constituautur,  primo  li-  in  the  first  book,  how  tutors  and 
bro  expositum  est.  curators  may  be  appointed. 
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TITULUS   UNDECIMUS. 

DE  SATISDATIONIBUS. 
D.  ii.  T.  8.    C  ii.  T.  57. 


De  judicio 

SATISDATIONUM  podus  ali- 
us  antiquitati  placuit,  aliumnovitas 
per  usum  amplexa  est.  Olim  enim, 
si  in  rem  agebatur,  satisdare  pos- 
sessor compellabatur,  ut,  si  victus 
esset,  nee  rem  ipsam  restitueret,  nee 
litis  sestimationem,  potestas  esset 
petitori  aut  cum  eo  agendi,  aut  cimi 
fide-jussoribus  ejus ;  quae  satisdatio 
appellatur  judicatutn  solvi :  und^ 
autem  sic  appelletur,  facile  est  in- 
telligere;  namque  stipulabatur  quis, 
ut  solveretur  sibi,  quod  fuisset  judi- 
catum ;  multo  magis  is,  qui  in 
rem  actione  conveniebatur,  satis- 
dare  cogebatur,  si  alieno  nomine  ju- 
dicium accipiebat  Ipse  autem,  qui 
in  rem  agebat,  si  suo  nomine  pete- 
bat,  satisdare  non  cogebatur.  Pro- 
curator vero,  si  in  rem  agebat,  satis- 
dare jubebatur,  remrcUam  dominum 
habUurum:  periculum  enim  erat, 
ne  interiiim  dominus  de  e&dem  re 
experiretur.  Tutores  verd  et  cura- 
tores  eodem  modo,  quo  procurato- 
res,  satisdare  debere  verba  edicti  fa- 
ciebant.  Sed  aliquando  his  agenti- 
bus  satisdatio  remittebatur.  Hs^ 
ita  erant,  si  in  rem  agebatur. 


personal!. 

In  taking  security,  the  ancient 
practice  differs  from'  the  modem; 
for  merely  in  a  real  action,  the  de-* 
fendant,  in  possession,  was  compel- 
led to  give  security,  so  that,  if  he 
lost  his  cause,  and  could  neither 
restore  the  thing  itself,  nor  pay  the 
value  of  it,  the  demandant  mightt>e 
enabled  either  to  sue  him,  or  his 
bail :  and  this  species  of  bail  is 
termed  jndidcUum  solvi :  nor  is  it 
difficult  to  understand,  why  it  is  so 
called ;  ,  for  as  every  demandant 
stipulated,  that  the  things  adjudged 
to  him  should  be  paid,  it  was  still 
more  reasonable,  that  the  person 
sued  in  a  real  action  should  be  oblig- 
ed to  give  security,  if  he  received 
judgment  in  the  name  of  another* 
A  plaintiff  in  a  real  action  suing  in 
his  own  name,  was  not  called  to 
give  security :  but  a  proctor  ^as  or- 
dered to  give  security,  that  his  acts 
would  be  ratified  by  his  principal, 
rem  ratam  dominum  hcUnturum; 
for  the  danger  ^was,  lest  the  client 
should  bring  a  fresh  suit  for  the 
same  thing;  and  by  the  words  of 
the  edict  even  tutors  and  curators 
were  compellable  to  give  security, 
as  well  as  proctors,  though  it  was 
sometimes  remitted  when  they  were 
plaintiffs.  Such  was  the  practice 
in  real  actions. 
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De  judicio 

$  I.  Si  verd  in  personam,  ab  ac- 
tons quidem  parte,  eadem  obtine- 
bant,  quae  diximus  in  actione,  qu& 
in  rem  agitur ;  ab  ejus  verd  parte, 
cum  quo  agitur,  siquidem  alieno 
nomine  aliquis  interveniret,  omni- 
modo  satisdaret;  quia  nemo  de- 
fensor in  aliend  re  sin^  satisdatione ' 
idoneus  esse  creditur.  Quod  si 
proprio  nomine  aliquis  judicium 
accipiebat  in  personam,  jtuiioatum 
sohd  satisdare  non  cc^batur. 


personalis 

§  1.  The  rules  as  to  security,  on 
part  of  the  plaintiff,  which  were  ob- 
served in  real,  obtained  also  in  perso- 
nal actions;  and,  if  the  defendant 
proceeded  in  another's  name,  he  was 
obliged  to  give  caution ;  for  no  one 
was  reputed  a  competent  defendant 
in  the  cause  of  another,  unless  se- 
curity  was  given:  but,  whenever 
another  man  was  convened  in  a  per- 
sonal action  if  the  defendant  stood 
suit  in  his  own  name  he  was  not 
compelled  to  give  bail  jtuii  ccUum 
solvi  i.  e.  fully  to  comply  with  the 
judgment  of  the  court. 


Jus  novum.     De  reo. 


§  II.  Sed  hodie  hsec  aliter  obser- 
vantur.  Sivi  enim  quis  in  rem  ac- 
tione convenitur,  siv^  personali,  suo 
nomine,  nullam  satisdationem  pro 
litis  sstimatione  dare  compellitur ; 
sed  pro  suA  tantum  person^,  quod  in 
judicio  permaneat  usque  ad  termi- 
nimi  litis ;  vel  conmiittitur  sus  pro- 
missioni  cum  jurejurando,  quam 
juratoriam  cautionem  vocant;  vel 
nudam'promissionem,  vel  satisdati- 
onem, pro  qualitate  persons  suie, 
dare  compellitur. 


$  2.  But  at  present  a  different 
practice  prevails;  for,  ,a  defendant 
sued  in  his  own  name,  either  in  a 
real  or  personal  action,  is  not  com- 
pellable to  give  security  for  the  pay- 
ment of  the  estimation  of  the  suit, 
but  only  for  his  own  person;  to 
wit,  that  he  will  remain  in  judgment 
until  the  cause  is  determined;  and 
this  seourity  is  sometimes  given  by 
sureties;  sometimes  by  a  promise 
upon  oath,  which  is  called  a  jurato- 
ry caution;  and  sometimes  by  a 
simple  promise  without  oath,  ac- 
cording to  the  quality  of  the  de- 
fendant. 


De  procuratore  actoris. 

$  m.  Sin  autem  per  procurato- 
rem  lis  vel  infertur  vel  suscipitur,,in 
actoris  quidem  person^,  si  non  man- 
datum  actis  insinuatum  est,  vel  prs- 
sens  dominus  litis  in  judicio  procu- 

ratoris  sui  personam  confirmaverit, 

46 


$  3.  But,  where  a  suit  is  com- 
menced or  defended  by  a  proctor,  if 
the  proctor  of  the  plaintiff,  does  not 
either  enrol  a  mandate  of  appoint- 
ment in  the  acts  of  court,  (that,  is, 
file  his  power  of  attorney)  or  cause 
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ratam  lem  dominum'habiturum, 
satisdationem  procurator  dare  com- 
pellitur :  eodem  observando  et  si  tu- 
tor vel  curator,  vel  aliae  tales  per- 
sonse,  quae  alienariun  rerum  gube'r- 
hationem  receperunt,  litem  quibus- 
dam  per  alium  inferunt. 


his  client  to  nominate  him  publicly, 
he  is  obliged  to  give  security,  that 
his  client  will  ratify  his  proceeding. 
Such  is  the  rule  also  if  a  tutor,  cura- 
tor, or  agent,  commences  suit  by  a 
proctor. 


De  procuratore  rei  prassentis. 

§  nr.  Si  trerd  aliquis  convenitur,        §  4.  When  a  party  is  sued,  and  is 


fiiquidem  prsesens  procuratorem 
dare  paratus  est,  potest  rel  ipse  in 
judicium  venire,  et  sui  procurato- 
ris  personam  per  jtidicaium  solvi 
satisdationem  solemni  stipulatione 
firmare ;  vel  extra  judicium  satis- 
dationem exponere,  per  quam  ip- 
se sui  procuratoris  fidejussor  exis- 
tat  pro  OTxmihusjudiceitum  solvi  sa- 
tisdationis  clausulis :  ubi  et  de  hy- 
pothec^ suarum  rerum  convenire 
oompellitut,  siv^  in  judicio  promi- 
serit,  sivi  extra  judicium  caverit, 
ut  tarn  ipse  quam  httiedes  ejus  ob- 
ligentur.      Alia   insuper    cauteU, 


ready  to  nominate  a  proctor,  he  may 
appear  in  open  court,  and  confirm 
the  nomination  by  giving  the  cbxL' 
tionjudicatum  solvi  under  the  usual 
stipulation ;  or  he  may  appear  out 
of  court,  and  become  himself  the 
surety,  that  his  proctor  will  perform 
all  the  covenants  in  the  instrument 
of  caution;  and  whether  this  be 
done  in  court  or  out  of  court,  he 
must  make  his  estate  chargeable, 
that  his  heirs,  as  well  as  himself^ 
may  be  bound.  And  a  fieirther  cau« 
tibn  or  security  must  be  given,  thai 
he  will  either  appear  in  person  at 


(Nttisdatione  propter  personam  ipsi-  v  the  time  of  pronouncing  sentencei 


US  exponend&,  quod  tempore  sen* 
tentise  tecitandsB  in  judicium  veni- 
et,  vel,  si  non  vmerit,  omnia  dabit 
fidejussor  quse  in  condemnatione 
^ontinenlur,  nisi  fuerit  provocatiun. 


or  that  his  surety,  in  case  of  non- 
appearance, shall  be  boimd  to  pay 
whatever  the  sentence  exacts,  if  no 
appeal  be  interposed. 


De  procuratore  rei  absent  is. 


§  V.  Si  verd  reus  praestd  ex 
qu&cunque  caus&  non  fuerit,  et  ali- 
us velit  defensionem  ejus  subire, 
nulla  differentia  inter  actiones  in 
rem  vel  personales  introducenda, 
potest  hoc  facere ;  ita  tamen  ut  sa- 
tisdationem ^Wico/t^m  sobn  pro  litis 
»stimatione  prsestet.    Nemo  enim 


§  5.  When  a  defendant  does  not 
put  in  an  appearance,  then  any  o- 
ther  person,  who  is  willing,  may 
take  upon  himself  the  defence  for 
him,  and  this  may  be  done  either  in 
a  real  or  personal  action  without 
distinction,  if  the  caution  ^Wico/um 
sohi  be  entered  into  for  the  payment 
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fe^undiim  veterem  regulam  (ut 
jam  dictum  est)  alieme  rei  sin^  sar 
tiadationa  defensor  idoneus  intelli- 
gitur. 


of  the  estimation  of  the  snit;  for  no 
man,  according  to  the  ancient  rule 
already  mentioned,  can  be  said  to 
defend  the  cause  of  another  legally, 
unless  security  be  given. 


Unde  httc  forma  discenda. 


§  YI.  Qtam  omnia  apertius  et 
perfectius  quotidiano  judiciorum 
usu  in  ipsis  rerum  documentis  ap- 
parent. 


^  6.  But  such  formalities  may 
be  more  perfectly  learned,  from  thi^ 
usage  and  practice  of  courts. 


Ubi  hsec  forma  obsenranda. 


^  YII.  Quam  formam  non  so- 
liUn  in  hac  regi&  urbe,  sed  etiam 
omnibus  hostris  provinciis,  (etsi 
propter  imperitiam  forti  aliter  cele- 
bratur,)  obtinere  censemus:  cmn 
Decesse  sit,  omnes  provincias  caput 
omnium  nostrarum  civitatum,  id 
est,  banc  regiam  urbem,  ejusque 
abservantiam,  sequi. 


$  7.  We  have  judged  it  expedi- 
ent, that  these  forms  shall  prevail, 
not  only  in  Oonstantinoplej  but  also 
in  all  our  other  provinces,  (al- 
though through  ignorance  they 
may  have  practiced  differently;)  for 
it  is  necessary,  that  all  the  provinces 
should  be  guided  by  the  example  of 
the  Capitol  of  our  dominions,  and  fol- 
low the  practice  of  our  roy*!  city- 


<   ^a^  » 


TITULUS    DUODECIMUS. 

DE    PERPETUIS    ET    TEMEORAUBUS    ACTIONIBUS,    BT 
aVM  AD  HiEREDES  ET  IN  HiEREDES  TRANSEUNT. 


C.  iv.  T.  11. 


De  perpetuis  et  temporalibus  actionibus. 

.  All  those  actions,  which  took  their 
rise  from  the  law,  the  decrees  of  this 
senate  or  the  constitutions  were 
anciently  considered  as  alwayn  ip 


HOC  loco  admonendi  sumus,  eas 
quidem  actiones,  que  ex  lege,  sen- 
atusve  consulto,  siv^  ex  sacris  con- 
stitutionibus,  profi.ciscuntur,  perp^ 
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tuo  solere  antiquitiis  competere,  do- 
nee sacrsB  constitutiones  tarn  in 
rem,  quam  in  personam,  actionibus 
certos  fines  dederunt :  eas  vero, 
quee  ex  propri&  praetoris  jurisdic- 
.  tione  pendent,  pleriimque  intra  an- 
num  vivere ;  nam  et  ipsius  prseto- 
ris  intra  annum  erat  imperium. 
Aliquando  tamen  et  in  perpetuum 
extendtmtur,  id  est,  usque  ad  fi- 
nem  constitutionibus  introductum ; 
quales  sunt  ese,  quas  bonorum  pos- 
sessori,  cseterisquae,  qui  hssredis 
loco  sunt,  accommodat  Furti 
quoque  manifesti  actio,  quamvis 
ex  ipsius  prsetoris  jurisdictione  pro- 
fiscatur,  tamen  perpetu6  datur; 
absurdum  enim  esse  existimavit, 
anno  earn  terminari. 


force ;  but  the  later  emperors  hare 
by  their  ordinances  fixed  certain  li- 
mits both  to  real  and  personal  ac- 
tions. Actions,  given  by  virtue  of 
the  prsetor's  authority,  are  general- 
ly limited  to  one  year ;  for  such  is 
the  duration  of  his  office;  but  some- 
times the  praetorian  actions  are 
made  perpetual;  that  is  they  are 
extended  to  the  limits  introduced  by 
the  constitutions :  such  are  those 
actions,  which  the  prastor  gives  to 
the  possessors  of  goods,  and  to  oth- 
ers, who  hold  the  place  of  heirs. 
The  action  of  manifest  theft  is  also 
perpetual,  although  it  proceed  from 
the  mere  authority  of  the  praetor  - 
for  it  was  thought  absurd,  to  limit 
this  action  to  a  year. 


De  actionibus,  quae  in  haeredes  transeunt  vel  noD. 


$  I.  Non  autem  omnes  actiones, 
qu8B  in  aUquem  aut  ipso  jure  compe- 
tunt,  aut  k  prsetore  dantur,  et  in 
haeredem  aequ^  competunt,  aut  dari 
Solent  Est  enim  certissima  juris 
regula,  ex  maleficiis  poenales  acti- 
ones in  haeredem  rei  non  compete- 
re ;  veluti  furti,  vi  bonorum  rapto- 
rum,  injuriarum,  damni  injuriae: 
sed  haeredibus  hujusmodi  actiones 
competunt,  nee  denegantur;  excep- 
ts injuriarum  actione,  et  si  qua  alia 
similis  inveniatur.  Aliquando  ta- 
men, etiam  ex  contractu  actio  con- 
tra haeredem  non  competit ;  veluti 
cum  testator  dolos^  versatus  sit,  et 
ad  haeredem  ejus  nihil  ex  eo  dolo 
pervenit :  poBuales  autem  actiones, 
quas  supra  diximus,  si  ab  ipsis 
principalibus  personis  fuerintcon- 


^  1.  Not  all  actions  in  general, 
which  either  the  law,  or  the  praetor, 
allows  also  against  a  man,  will  be 
also  allowed  against  his  heirs :  for 
it  is  a  sure  rule  of  law,  that  penal 
actions,  arising  from  mal-feasance, 
will  not  lie  against  the  heir  of  an  of- 
fender ;  such  as  theft,  rapine,  inju- 
ry, or  damage  injuriously  done:  but 
these  actions  will  pass  to  heirs,  and 
are  never  denied,  but  in  an  action  of 
injury,  and  in  other  cases  of  a  sim- 
ilar nature.  Sometimes  even  an  ac- 
tion of  contract  will  not  lie  against 
an  heir ;  as  when  a  testator  acts 
fraudulently,  and  nothing  comes  to 
the  possession  of  the  heir  by  reason 
of  the  fraud  :  but,  if  the  penal  ac- 
tions, of  which  we  have  already  spo- 
ken, are  once  contested  by  the  prin- 
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testate,  et  hmedibus  dantar  et  con- 
tra hseredes  transeunt 


Si,  pendente  judicio, 

^  n.  Superest,  ut  admoneamus, 
quod,  si  ante  rem  judicatam  is,  cum 
quo  actum  est,  satisfaciat  actori, 
officio  judicis  convenit  earn  absol- 
Tere;  licet  in  e&  caus&  fuisset  judi- 
cii  accipiendi  tempore,  ut  danuiari 
deberet ;  et  hoc  est,  quod  antea  vul- 
go  dicebatur,  omnia  judicia  absolu- 
toriaesse. 


cipal  parties  concerned,  they  will 
afterwards  pasis  both  to,  and  against, 
the  heirs  of  such  parties. 

reus  actori  satisfecerit. 

§  2.  Lastly  it  is  the  duty  of  the 
judge  to  dismiss  the  defendant,  if 
before  sentence  he  should  fully  sat- 
isfy the  plaintiff,  although  pending 
the  suit,  his  cause  seemed  so  bad, 
that  he  deserved  to  be  condemned; 
and  upon  this  account  it  was  an- 
ciently a  common  saying,  that  all 
actions  were  dismissible. 


1  •  I 


TITULUS   DECIMUS-TERTIUS. 

DE  EXCEPTIONIBUS. 
D.  xliv.  T.  1.    C.  viii.  T.  36. 

Continuatio.     Ratio  exceptionum. 


SECIUITUR,  ut  de  exceptioni- 
bus  dispiciamus.  Gomparatao  au- 
tem  sunt  ezceptiones  defendendo- 
rum  eorum  grati&,  cum  quibus  agi- 
tur ;  s8Bp^  enim  accidit,  ut  licet  ipsa 
persecutio,  qu&  actor  experitur,  jus- 
ta  sit,  tamen  iniqua  sit  adversus 
eum,  cum  quo  agitur. 

De  exceptione  quod  metus 

$  I.  Yerbi  grati&,  si  metu  coac- 
tus,  aut  dolo  inductus,  aut  errore 
lapsus,  stipulanti  Titio  promissisti, 
quod  non  debueras  promittere,  pa- 
Uim  est,  jure  civili  te  obligatum  es- 
se, et  actio,  qu&  intenditur,  dare  te 
oportere,  efficax  est ;  sed  iniquum 


It  follows,  that  we  should  treat 
of  exceptions.  Exceptions  have 
been  introduced  into  causes  for  the 
defence  of  the  party  cited ;  for  it  of- 
ten happens,  that  a  suit,  which  in 
itself  is  just,  may  yet  become  un- 
just, when  commenced  against  a 
wrong  person. 

causa,  de  dolo,  in  factum. 

$  I.  If  you  for  example  compelled 
by  fear,  or  induced  by  fraud  or  mis- 
take, make  an  imprudent  promise 
to  TUius,  under  stipulation ;  yet  it 
is  evident,  you  are  bound  by  the 
civil  law,  and  THHiis  may  have  an 
efficacious  action:  but  it  may  be 
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est,  te  condemnari :  idedque  datur 
tibi  exceptio,  quod  metus  caus&,  aut 
doli  mail,  aut  in  factum,  composita 
ad  impugnandam  actionem. 


unjust,  that  a  condemnation  should 
follow,  and  therefore  you  are  per- ' 
mitted  to  plead  exceptive  matter 
calculated  to  defeat  the  action,  by 
setting  forth,  that  the  promise  was 
extorted  by  fear  or  fraud,  or  other- 
wise by  alleging  the  peculiar  cir- 
cumstances of  the  case ;  (and  these 
are  called  exceptions  in  factum  com- 
posUa  /I.e.  exceptions  on  the  &ct) 


De  non  numerata  pecunia. 


^  II.  Idem  juris  est,  si  quis  qua- 
si credendi  causi  pecuniam  k  te  sti- 
pulatus  fuerit,  neque  numeraverit 
Nam,  eam  pecuniam  k  te  petere 
posse  eum,  certum  est ;  dare  enim 
te  oportet,  cum  ex  stipulatione  te- 
nearis.  Sed,  quia  iniquum  est,  eo 
nomine  te  condemnari,  placet,  ex- 
ceptione  pecuniae  non  numerates,  te 
defendi  debere ;  cujus  tempora  nos 
(secundum  quod  jam  superioribus 
libris  scriptum  est)  constitutione 
nostrfi  coarctavimus. 


$  2.  So  is  the  law  in  case  anyone 
should  obtain  your  promise  to  repay 
money  that  you  never  received.  It 
is  certain,  he  may  sue  you  for  the 
money,  for  you  are  bound  by  the  sti- 
pulation. But  as  it  would  be  unjust, 
that  you  should  be  condemned  upon 
that  account,  you  are  allowed  to 
plead  the  exception  pecunitB  nan 
numercUcBj  of  money  not  paid.  But 
by  our  express  constitution  we  have 
shortened  the  time  allowed  for  bring- 
ing this  exception,  as  we  have  al- 
ready observed  in  the  former  book. 


De  pacto. 

§  III.    Prseterea  debitor,  si  pac-        ^  3.  Moreover,  although  a  erodi* 


tus  fuerit  cum  creditore,  ne  &  se  pe- 
cunia peteretur,  nihilominus  obliga- 
tusmanet;  quia  pacto  convento  ob- 
ligationes  non  omnino  dissolvun- 
tur ;  qu&  de  caus&  efficax  est  adver- 
sus  eum  actio,  quam  actor  intendit, 
»i  paretj  eum  dare  apartere:  sed, 
quia  iniquum  est,  contra  pactionem 
eum  condemnari,  defenditur  per  ex- 
ceptionem  pacti  conventi. 


tor  agree  not  to  sue  his  debtor,  yet 
the  debtor  remains  bound ;  for  obli- 
gations are  not  to  be  wholly  dis- 
solved by  a  mere  agreement :  and 
therefore  an  action  in  this  &fna,  si 
pafet^  eum  dare  aportere^  would  be 
efficacious  against  the  debtor;  but, 
as  it  would  be  unjust,  that  the  debt- 
or should  be  condemned  to  make 
payment,  notwithstanding  the  a- 
greement,  he  is  therefore  permitted 
to  defend  himself  by  an  exception 
of  compact. 
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De  jurejurando. 

^  lY.  jEquBj  si  debitor  creditor        $  4  If  an  oath  be  administered 


deferente  juraverit,  nihil  se  dare  op- 
ortere,  adhuc  obligatus  permanet; 
sed,  quia  iniquum  est,  de  perjurio 
queri,  defenditur  per  exceptionem 
jurisjnrandi.  In  iis  quoque  actioni^ 
bus,  quibus,  in  rem  agitur,  sequ^ 
necessarisB  sunt  exceptiones ;  velu- 
ti  si  petitore  deferente  possessor  ju- 
raverit,  earn  rem  suam  esse,  et  ni- 
hilo  minus  petitor  eandem  rem  vin- 
dicet;  lic^t  enim  verum  sit,  quod 
intendit,  id  est,  ejus  esse ;  iniquum 
tamen  est,  possesorum  condemnari. 


to  a  debtor  at  the  instance  of  his 
creditor,  and  he  swears,  that  noth- 
ing is  due,  yet  he  still  remains 
bound :  but,  as  it  would  not  be 
right,  thatthe  plain  ti£fsh6uld  after- 
wards complain  of  perjury,  the 
debtor  may  defend  himself  by  al- 
ledging  his  own  oath  by  way  of  ex- 
ception. Exceptions  are  equally  ne- 
cessary in  real  actions;  as  when  the 
party  in  possession  at  the  request 
of  the  demandant  swears,  that  the 
thing  in  dispute  is  his  own,  and  the 
demandant  will  nevertheless  en* 
deavour  to  recover  it :  for  although 
the  demandant's  allegation  be  true ; 
viz.  that  the  thing  claimed  apper- 
tains to  him,  yet  it  is  unjust,  that 
the  possessor  should  be  condemned. 

De  re  judicata. 

$  V.   Item,  si  judicio  tecum  ac-       ^  6.  If  you  have  been  sued  either 


tum  fuerit,  sivfe  in  rem,  sivfe  in  per- 
sonam, nihilominus  obligatio  durat; 
et  ided  ipso  jure  de  eadem  re  pos- 
tea  adversus  te  agi  potest :  sed  de- 
bes  per  exceptionem  rei  judicata^ 
adjuvari. 


upon  a  real  or  personal  action,  the 
obligation  nevertheless  remains;  and 
therefore,  in  strict  law,  you  may  a- 
gain  be  sued  upon  the  same  account ; 
but  you  may  plead  the  former  trial 
in  bar,  and  be  aided  by  the  exoep*- 
tion  Rei  judicatas. 


De  cedtefid  exceptionibus. 

$  VI.  H«c,  exempli  caus&,  retu-  ^  6.  It  may  suffice  to  have  giv- 

lisse  sufflciat ;    alioqui,   quam  ex  en  these  instances  of  exceptions  in 

mullis  variisque  causis  exceptiones  general ;  but  in  how  many  and  in 

necessari»  sint,  ex  latioribus  diges-  what  various  cases  they  are  neces- 

torum  sen  pandectarum  libris  intel-  sary,  may  be  learned  from  the  lar- 

ligi  potest,  ger  books  of  the  digests,  or  pandects. 
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Divisio  prima. 


$yil.  Quanim  quaadam  ex  le- 
gibus,  Tel  iis,  qus  le^  vicem  ob- 
tinent,  vel  ex  ipsius  prsetoris  juris- 
dictione,  substantiam  capiunt. 


$  7.  Some  exceptions  piocoed 
from  the  laws  themselres,  or  from 
regulations  that  hold  the  place  of 
laws ;  others  from  the  authority  of 
the  prsBtor. 


DiYisio  seciinda. 

$  ym.  Appellantur  autem  ex-  ^  8.  Some  exceptions  are  called 
ceptiones  alis  perpetuse  et  peremp-  perpetual  and  peremptory :  others 
torisBi  ali»  temporales  et  dilitatori®.    are  temporary  and  dilatory. 

De  peremptoriis. 

$  IX.   Perpetuse  et  peremptori®        §  9.  The  perpetual  and  peremp- 


sunt,  quffi  semper  agentibus  ob- 
stante et  semper  rem,  de  qu&  agitur, 
perimunt ;  qualis  est  exceptio  doli 
mali,  et  quod  metiis  causd  factum 
est,  et  pacti  convent!,  cum  ita  con- 
venerit,  ne  omnino  pecunia  petere- 
tur. 


tory  are  those,  which  always  ob- 
struct the  plaintiff  and  destroy  the 
force  of  the  action — of  this  sort  is 
the  exception  of  fraud,  of  fear,  and 
of  compact,  when  it  is  agreed  that 
the  money  shall  not  be  sued  for. 


De  dilatoriis. 


$  X.  Temporales  atque  dilato- 
ri»  sunt,  qus  ad  tempus  nocent,  et 
temporis  dilationem  tribuunt ;  quar 
lis  est  pacti  conventi,  cum  ita  con- 
venerit,  ne  intra  certum  tempus  a- 
geretur,  veluti  intra  quinquennium ; 
nam,  finito  eo  tempore,  non  impe- 
ditur  actor  rem  exequi.  Ergo  ii, 
quibus  intra  certum  tempus  agere 
volentibus  objicitur  exceptio  aut 
pacti-conventi,  aut  alia  similis,  dif- 
ferre  debent  actionem,  et  post  tem- 
pus agere  J  ided  enim  dilatoriss  istie 
exceptiones  appellantur.  Alioqui, 
si  intra  tempus  egerint  objecta- 
que  sit  exceptio,  neque  eo  judicio 
quicquam  consequebantur  propter. 


^  10.  Temporary  and  dilatory 
exceptions  are  those,  which  operate 
for  a  time,  and  create  delay ;  such 
is  an  agreement  not  to  sue  within  a 
certain  time,  as  five  years ;  but  at 
the  expiration  of  that  time  the  cred- 
itor may  proceed:  and  therefore 
those,  against  whom  this  exception 
ptzcti  convenii  or  any  other  similar 
can  be  objected,  must  delay  their  ac- 
tion, and  sue  when  the  time  is  ex- 
pired ;  hence,  these  exceptions  are 
term^  dilatory:  and  formerly,  if 
the  plaintiff  had  sued  before  the 
time,  and  exception  was  taken,  it  not 
only  barred  the  claim  for  that  time, 
but  prevented  the  plaintiff  from  pro- 
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exceptionem,  neque  post  teropus 
olim  agere  poterant,  cum  temeri 
rem  in  judichmi  deducebani  et  con- 
smnebant ;  qu&  ratione  rem  amitte- 
bant  Hodie  autem  non  ita  strict^ 
hoc  procedere  volumus;  sed  eum, 
qiii  ante  tempus  pactionis  vel  obli- 
gationis  litem  inferre  ausus  sit,  Ze- 
nonian»  constitutioni  subjacere 
censemus,  quam  sacratissimus  le- 
gislator de  iis,  qui  tempore  plus  pe- 
tierint,  protulit:  et  inducas,  quas 
ipse  actor  sponte  indulserit,  vel  quas 
natura  actioniscontinet,  si  oontemp* 
serit,  in  duplum  habeant  ii,  qui  ta- 
lem  injuriam  passi  sunt;  et,  post 
eas  finitas,  non  alitor  litem  suscipi- 
ant,  nisi  omnes  expensas  litis  antea 
acceperint:  ut  actores,  taU  poend 
perterriti,  tempora  litium  doceantur 
observare. 


De  dilatoriis 

^  XL  Pnetarea  etiam  ex  peraoni 
smit  dilatoriffi  exceptiooes,  quales 
sunt  procuratoriaB ;  veluti  si  per 
militem,  aut  mulierem,  agere  quis 
Tdit :  nam  militibus  nee  pro  patre, 
vel  matre,  vel  uxoie,  nee  ex  sacro 
rescriptb,  procuratorio  nomine  ex- 
periri  conceditur;  suis  vero  nego- 
tiis  superesse  sin^  ,offens&  militaris 
disciplinsB  possant.  Eas  verd  ex- 
ceptiones,  quad  olim  procuratoribus 
propter  infamiam  vel  dantis,  vel 
ipsius  piocuratoris,  opponebantur, 
cum  in  judiciis  frequentari  nullo 
modo    perspeximus,    conquiescere 

47 


ceeding  at  the  expiration  of  tba  iimm 
agreed  on ;  for  he  was  reputed  to 
have  lost  his  right,  by  having  rashly 
commenced  suit.  But  we  have  been 
willing  to  mitigate  this  rigor,  so 
that  whoever  presumes  tocommence 
a  suit  before  the  time  limited  by  a^ 
greement,  shall  be  subject  to  the 
constitution  of  Zeno  concerning 
those,  who  demand  more  than  their 
due;  and,  ifa  plaintiff  break  in  upon 
the  time,  which  he  has  spontane- 
ously grantedjor  contemns  lie  limits 
which  the  nature  of  some  actions 
allow,  the  defendant  thus  injured, 
beoomes  intitled  to  twice  the  time 
before  allowed,  and,  even  when 
that  is  expired,  cannot  be  obliged  to 
enter  an  appearance,  until  he  has 
been  reimbursed  the  whole  of  his 
expenses ;  and  this  we  have  ordain- 
ed in  terroreniy  that  plaintiffs  may 
be  taught  to  observe  the  proper  tinje 
of  commencing  their  suits. 

ex  persona. 

$  11.  Dilatory  exeeptioos  Mqr 
also  be  personal,  as  tbose  sffmst 
proctors,  where  a  suitor  employs  % 
soldier,  or  a  woman  to  «ct  Sofbim; 
for  soldiers  are  not  permitled  Iq  Mt 
as  proctors  even  in  b^ttlf  of  a  falfa- 
er,  a  mother,  or  a  wi&,  sUhou^ 
they  obtain  the  sanction  of  aa  im- 
perial rescript;  but  they  iBtay  su- 
perintend their  own  affairs,  without 
offendingagainst  military  discipline. 
But  we  have  put  a  stop  to  the  ex- 
ceptions of  infamy,  which  were  for- 
merly  made,  both  against  proctors 
and  their  constituents,  having  ob* 
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sancimus ;  ne,  dum  de  his  alterca- 
tux,  ipsius  negotii  discreptio  prote- 
letUT. 


served  them  to  be  little  practised, 
and  fearing,  lest  by  such  alterca- 
tions, an  inquiry  into  the  merits  of 
causes  should  be  retarded. 


TITULUS    DECIMUS-QUARTUS. 

DE  REPUCATIONIBUS. 
De  replicatione. 


INTERDUM  evenit,  ut  excep- 
tio,  qus  prim&  facie  justa  videtur, 
tamen  iniqu^  noceat :  quod  cum  ac- 
cidit,  ali&  allegatione  opus  est,  adju- 
vandi  actons  grati& ;  quae  replica- 
tio  vocatur,  quia  per  earn  replicatur 
atque  resolvitur  jus  exceptionis; 
veluti  cum  pactus  est  aliquis  cum 
debitore  suo,  ne  ab  eo  pecuniam  pe- 
tat,  deinde  postea  in  contrarium 
■pacti  sunt,  id  est,  ut  creditori  petere 
liceat :  si  creditor  agat,  et  excipiat 
debitor,  ut  ita  demum  condenmetur, 
si  non  convenerit,  ne  earn  pecuniam 
creditor  petat,  nocet  ei  exceptio; 
convenitenim  ita':  namque  nihilo- 
minus  hoc  verum  manet,  lic^t  pos- 
tea in  contrarium  pacti  sint.  Sed, 
quia  iniquum  est,  creditorem  exclu- 
di,  replicatio  ei  dabitur  ex  posterio- 
re  pacto  convento. 


Sometimes  an  exception,  which 
appears  at  first  view  to  be  valid,  is 
not  so ;  and  when  this  happens,  an 
additional  allegation  is  necessary  in 
aid  of  the  plaintiff,  called  a  replica- 
tion, because  the  force  of  the  excep- 
tion is  replicated,  that  is,  unfolded, 
and  destroyed  by  it ;  as  if  a  credi- 
tor should  covenant  with  his  debtor 
not  to  sue  him,  and  the  contrary 
should  afterwardsbe  agreed  between 
them,  in  consequence  of  which  the 
creditor  brings  an  action,  to  which 
the  debtor  excepts,  alleging  the 
agreement  of  his  creditor  not  to  sue : 
in  this  case  the  exception  would  be  of 
weight,  as  such  an  agreement  was 
actually  made,  although  another 
was  made  afterwards  to  a  cootrary 
effect :  but,  as  it  would  be  unjust, 
that  a  creditor  should  be  thus  con- 
cluded, he  is  allowed  to  plead  the 
subsequent  compact,  by  way  of  re- 
plication. 
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De  duplicatione. 

$  I.  Rursus  interdum  evenit,  ut        §  1.  It  also  sometimes  happens, 


replicatio,  qusB  primi  facie  justa 
est,  inique  noceat;  quod  cum  acci- 
dit,  ali&  allegatione  opus  est,  adju- 
vandi  rei  gratis ;  quas  duplicatio 
vocatur. 


that  a  replication  at  first  appears 
conclusive,  though  it  be  not  so ;  in 
this  case  another  allegation,  called 
a  duplication,  may  be  offered  by 
the  defendant.     (Rejoinder.) 


De  triplicatione. 


^  II.  Et/  si  rursus  ea  prim&  facie 
justa  videatur,  sed  propter  aliquam 
causam  actori  iniqu^  noceat,  rur- 
sus ali&  allegatione  opus  est,  qua  ac- 
tor adjuvetur;  quae  dicitur  tripli- 
catio. 


^  2.  And  when  a  duplication  car- 
ries with  it  an  appearance  of  jus- 
tice, but  is  wrongfully  urged  a^ 
gainst  the  plaintiff,  he  may  also,  in 
his  turn,  put  in  another  allegation, 
which  is  termed  a  triplication. 
(Surrejoinder.) 


De  ceteris  exceptionibus. 


§  III.  Quarum  omnium  excep- 
tionum  usum  interdiim  ulterius, 
quam  diximus,  varietas  negotio- 
rum  introducit;  quas  onmes  aper- 
tius  ex  digestorum  latiore  volumine 
facile  est  cognoscere. 


^  3.  But  in  the  great  variety  of 
business,  the  use  of  these  exceptions 
is  extended  still  farther,  than  we 
have  mentioned ;  of  which  a  fuller 
knowledge  may  be  obtained  firom 
the  larger  volumes  of  the  digests. 
(Rebutter,  Surrebutter.) 


Ctu8B  exceptiones  fidejussoribus  prosunt  vel  non. 


§  IV.  Exceptiones  autem,  qui- 
bus  debitor  defenditur,  pleriunque 
accommodari  solent  etiam  fidejus- 
soribus ejus ;  et  recti  :  quia,  quod 
ab  iis  petitur,  id  ab  ipso  debitore 
peti  videtur ;  quia  maudati  judicio 
redditurus  est  eis,  quod  ei  pro  eo 
solverint.  Qu& .  ratione,  et  si  de 
non  petenda  pecimia  pactus  quis 
cum  eo  fuerit,  placmt,  perinde  suc- 
currendum  e3^  per  exceptionem 
pacti  conventi  iUis  quoque,  qui  pro 
eo  obligati  sunt,  ac  si  etiam  cum 
ipsis  pactus  esset,  ne  ab  eis  pecunia 


^  4.  The  exceptions,  hf  which  a 
debtor  may  defend  himself,  are  ge- 
nerally and  properly  allowed  to  be 
used  by  his  bondsmen;  for  a  de- 
mand made  upon  them,  is,  as  it 
were,  a  demand  upon  the  debtor 
himself,  who  is  compellable  by  an 
action  of  mandate  to  pay  over  to 
his  sureties  whatever  they  have 
been  obliged  to  pay  upon .  his  ac- 
count :  and  therefore,  if  a  creditor 
hath  covenanted  with  his  debtojr 
not  to  sue  him,  the  bondsmen  may 
be  aided  by  an  exception  of  com^ 
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peteretur.  Sanfe  quaedam  excepti- 
tiones  non  solent  his  accommodari. 
Ecce  enim  debitor,  si  bonis  suis 
cesserit,  et  rum  eo  creditor,  expe- 
riatur,  defenditur  per  exceptionem, 
si  bonis  cesserit :  sed  haec  exceptio 
fidejussoribus  non  datur ;  ide6  sci- 
licet, quia,  qui  alios  pro  debitore 
obligat,  hoc  maximfe  prospicit,  ut, 
cum  facultatibus  lapsus  fuerit  debi- 
tor, possit  ab  iis,  quos  pro  co  obli- 
gayity  suum  cooaequi 


pact,  just  as  if  the  promise  had  been 
made  to  them.  But  some  exceptions 
cannot  be  used  in  behalf  of  sureties ; 
for  although,  when  a  debtor  hath 
made  cession  of  his  goods,  he  may 
defend  himself  by  pleading  a  cessio 
banonim,  as  an  exception  to  a  suit 
brought  by  a  creditor;  the  same 
exception  cannot  aid  the  bondsmen ; 
for  whoever  demands  sureties  al- 
ways means  to  recover  his  debt  from 
them,  in  case  of  failure  in  the  prin* 
cipal  debtor. 


•  m  • 


TITULUS    DECIMUS-QUINTUS- 

DE  INTERDICTIS. 
D.  xUii.  T.  1.    C.  viii.  T.  1. 


Continuatio  et  definitio. 


SEQUITUR,  ut  dispiciamus  de 
interdictis,  seu  actionibus,  quae  pro 
his  exercentur.  Erant  autem  in- 
terdicta  fbrmas  atqoe  ccmceptiones 
Terborum,quibus  praetor  aut  jubebat 
aliquid  aut  fieri  prohibeat;  quod 
tunc  maxim^  fiebat,  cum  de  posses- 
sione  aut  quasi  possessione  inter 
aliquos  contendebatur. 

Divisio 

$  I.  Summa  autem  divisio  inter- 
Aictorum  haec  est,  quod  aut  prohi- 
bitoria  sunt,  aut  restitutoria,  aut 
tehibitoria.  Prohibitoria  sunt,  qui- 
lus  praetor vetat  aliquid  fieri;  velu- 
li;  vim  sin^  vitio  possidenti,  vel 
nMirtuam  inferenti,  quo  ei  jus  erat 


We  are  now  led  to  treat  of  inter- 
dicts, or  of  those  actions,  which  sup- 
ply their  place.  Interdicts,  were  cer- 
tain forms  of  words,  by  which  the 
praetor  either  conmianded  or  prohi- 
bited something  to  be  done;  and 
were  chiefly  used,  when  any  con- 
tention arose  concerning  possession, 
or  jt^o^t-possession. 

prima. 

§1.  The  first  division  of  them  is 
into  prohibitory,  restoratory,  and 
exhibitory  interdicts.  Prohibitory 
are  those,  by  which  the  praetor  for- 
bids something  to  be  done,  as  when 
he  forbids  force  to  be  used  against  a 
lawful  possessor ;  or  against  a  per- 
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inferendi ;  vel  in  sacro  loco  sedifi- 
cari,  vel  in  flumine  publico  rip&Te 
ejus  aliquid  fieri,  quo  pejus  navige- 
tur.  Restitutoria  sunt,  quibus  re- 
stitui  aliquid  jubet;  veluti  bono- 
rum  possessor!  possessionem  eo- 
rum,  quae  quis  pro  haerede,  aut  pro 
possessore,  possidet  ex  e&  hseredi- 
tate;  aut  cum  jubet,  ei,  qui  vi  de 
possessione  dejectus  sit,  restitui- 
possessionem.  Exhibitor^a  stmt.per 
quae  jubet  exhiberi ;  veluti  eum,  cu- 
jus  de  libertate  agitur ;  aut  libertum, 
cui  patronus  operas  indicere  velit ; 
aut  parenti  liberos,  qui  in  potestate 
ejus  sunt.  Sunt  tamen,  qui  putent, 
interdicta  ea  propria  vocari,  quae 
prohibitoria  sunt;  quia  interdicere 
sit  denuntiare  et  prohibere;  resti- 
tutoria autem  et  exhibitoria  propria 
decreta  vocari :  sed  tamen  obtinuit, 
omnia  interdicta  appellari;  quia 
inter  duos  dicuntur. 


son  who  is  burying  another,  where 
he  hath  a  right ;  or  when  he  forbids 
an  edifice  to  be  raised  in  a  sacred 
place,  or  hinders  a  work  from  being 
erected  in  a  public  river,  or  on  the 
banks  which  may  render  it  less  na- 
vigable. The  restoratory,  direct 
something  to  be  restored,  as  the  pos- 
session of  goods  to  the  universal 
successor,  who  has  been  kept  out  of 
possession  by  one,  who  hath  no 
right;  or  when  the  praetor  com- 
mands possession  to  be  restored  to 
him,  who  hath  been  forcibly  eject- 
ed. And  the  exhibitory  interdicts 
are  those,  by  which  the  praetor  com- 
mands some  exhibit  to  be  made,  as 
of  a  slave,  for  example  concerning 
whose  liberty  a  cause  is  depending ; 
or  of  a  free-man,  from  whom  a 
patron  would  exact  the  service  due 
to  him;  or  of  children  to  their  parent, 
under  whose  power  they  are.  Some 
nevertheless  imagine,  that  interdicts 
can  with  propriety  be  only  prohibi- 
tory, because  the  word  interdicere 
signifies  to  denounce  and  prohibit ; 
— and  that  the  restoratory  and  ex- 
hibitory interdicts  might  more  pro- 
perly be  called  decrees :  yet  by  us- 
age they  are  ^11  termed  interdicts, 
because  they  are  pronounced  be- 
tween two,  [irUer  duos  dicuntur,] 
the  demandant  and  the  possessor.^ 


Divisio  secunda. 


§  n.  Sequens  divisio  interdicto- 
rum  haec  est ;  quod  quaedam  adipis- 
cendae  possessionis  causa  compara- 
ta  sunt,  quaedam  retinendae,  quae- 
dam  recuperandsB. 


§  2.  The  second  division  of  inter- 
dicts is  into  those,  which  are  given 
for  the  acquisition,  the  retention,  or 
the  recovery  of  a  possession. 


3/4 


UB.  IV.    TIT.  XV. 


De  interdictis  adipiscendsB. 

^  III.   Adipiscendse  possession-        ^  3.  An  interdict  for  obtaining 


is  causa  interdictum  accommoda- 
tur  bonorum  possessori,  quod  ap- 
pellatur,  Quorum  bonorum;  ejus- 
que  vis  et  potestas  hsec  est,  ut,  quod 
ex  iis  bonis  quisque,  quorum  pos- 
sessio  alicui  data  est,  pro  hserede 
aut  pro  possessore  possideat,  id  ei, 
cui  bonorum  possessio  date  est,  res- 
tituere  debeat.  Pro  haerede  autem 
possidere  videtur,  qui  putat  se 
haeredem  esse.  Pro  possessore  is 
possidet,  qui  nullo  jure  rem  heere- 
ditariam,  vel  etiam  totam  hseredi- 
tatem,  sciens  ad  se  non  pertimere, 
possidet.  Ideo  autem  adipiscen- 
dae  possessionis  vocatur  interdic- 
tum, quia  ei  tantum  utile  est,  qui 


possession  called  Quorum  Bonorum, 
is  given  to  him,  to  whom  the  praetor 
commits  possession  of  the  goods  of  a 
deceased  person ;  and  it  obliges  all 
persons,  who  retain  goods  as  heirs 
or  possessors,  to  restore  such  goods 
to  those,  to  whom  the  possession 
hath  been  committed  by  the  magis- 
trate :  and  note,  that  he  is  reputed 
to  possess  as  heir,  who  conceives 
himself  so  to  be ;  and  he  is  deemed 
the  possessor,  who  without  authori- 
ty retains  a  part  or  the  whole,  of  an 
inheritance,  knowing  the  possession 
does  not  belong  to  him.  An  inter- 
dict of  acquisition  is  so  called,  be- 
cause, it  is  useful  to  him  only,  who 


nunc  prim^m  conatur  adipisci  pos-    Jirst  endeavours  to  acquire  the  pos- 


sessionem; itaque,  si  quis  adeptus 
possessionem  amiserit  eam,  hoc  in- 
terdictum ei  inutile  est.  Interdic- 
tum quoque  Salvianum  adipiscen- 
dse  possessionis  causd  comparatum 
est ;  eoque  utitur  dominus  fimdi  de 
rebus  coloni,  quas  is  pro  mercedi- 
bus  fundi  pignori  futuras  pepigis- 
set. 


session ;  and  therefore  it  would  be 
useless  to  one,  who  had  acquired  a 
possession,  and  afterwards  lost  it. 
The  ScUvian  interdict,  is  also  ap- 
pointed for  the  acquisition  of  posses- 
sion ;  and  is  used  by  proprietors  of 
farmS;  against  goods  which  their 
tenants  have  pledged,  for  the  pay- 
ment of  rent 


De  interdictis  retinend®. 


^  IV.  Retinendae  possessionis 
caus&  comparate  sunt  interdicta,  Uti 
possidetis,  et  utruhi;  cum  ab  utra- 
que  parte  de  proprietete  alicujus 
rei  controversia  sit,  et  ante  quaera- 
tur,  uter  ex  litigatoribus  possideat, 
et  uter  petere  debeat :  namque,  ni- 
si ante  exploratum  fuerit  utrius 
eorum  possessio  sit,  non  potest  pe- 
titoria  acto  instituti ;  quia  et  civilis 


^  4.'  The  interdicts  Uti  possidetis 
and  Utrvbi  have  been  introduced 
for  the  purpose  of  reteining  posses- 
sion ;  for  in  a  controversy,  concern- 
ing property,  it  is  necessary  to  in- 
quire, which  of  the  partie)5  is  in  pos- 
session, and  who  ought  to  be  plain- 
tiff; for,  until  the  possession  be  as- 
certained, an  action  of  demand  can- 
not be  instituted ;  and  both  civil  and 
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et  naturalis  ratio  facit,  ut  alius  pos- 
sideat,  et  alius  a  possidente  petat 
Et,  quia  long^  commodius  est,  et 
potius  possidere,  quam  petere,  ide6 
pleniimque,  et  ferfe  semper,  ingens 
existit  contentio  de  ipsa  possessione. 
Commodum  autem  possidenti  in 
eo  est,  quod,  etiam  si  ejus  res  non 
sit,  qui  possidet,  si  tnodo  actor  non 
potuerit  suam  esse  probare,  remanet 
in  suo  loco  possessio ;  propter  quam 
causam,  cum  obscura  sunt  utrius- 
que  jura,  contra  petitorem  judicari 
solet  Sed  interdicto  quidem  Uti 
possidetis  de  fundi  vel  aedium  pos- 
sessione contenditur:  Utrubi  vero 
interdicto  de  rerum  mobilium  pos- 
sessione, quorum  vis  ac  potestas 
plurimam  inter  se  differentiam  apud 
veteres  habebat :  nam  Uti  possidetis 
interdicto  is  vincebat,  qui  interdicti 
tempore  possidebat;  si  modo  nee 
"vi,  nee  cUm,  nee  precarid,  nactus 
fuerat  ab  adversario  possessionem : 
etiamsi  alium  yi  expulerat,  aut 
cl^m  arripuerat  alienam  possessio- 
nem, aut  precarid  rogaverat  ali- 
quem,  ut  sibi  possidere  liceret. 
Utrubi  vero  interdicto  is  vincebat, 
qui  majore  parte  anni  nee  vi,  nee 
clam,  nee  precarid,  ab  adversario 
possidebat.  Hodie  tamen  aliter 
observatur;  nam  utriusque  inter- 
dicti potestas  (quantum  ad  posses- 
sionem pertinet)  exsequata  est,  ut 
ille  vincat  et  in  re  soli,  et  in  re  mo- 
bili.  qui  possessionem,  nee  vi,  nee 


natural  law  teach  us  that,  when 
one  party  is  in  possession,  the  other 
must  be  claimant;  but  as  it  is  more 
advantageous  to  be  possessor,  than 
demandant,  there  is  generally  great 
contention  for  the  possession;  for 
although  the  possessor  is  not  in  re- 
aUty  tfie  true  proprietor,  yet  the 
possession  will  still  remain  in  him, 
if  the  plaintiflF  does  not  prove  the 
thing  in  litigation  to  be  his  own  : 
and  therefore,  when  the  rights  of 
parties  are  not  clear,  the  sentence  is 
always  against  the  demandant.  By 
the  interdict  Uti  possidetis,  the  pos- 
session of  a  farm  or  house  is  con- 
tended for;  and,  ij  the  interdict 
Utrubi,  the  possession  of  things 
moveable  is  disputed.  These  inter- 
dicts anciently  differed  much  in 
their  force  ad  effects ;  for,  by  Uti 
possidetis,  the  party  in  possession  at 
the  bringing  of  the  interdict,  pre- 
vailed, if  he  had  not  obtained  the 
possession  from  his  adversary,  by 
force,  clandestinely,  or  precariously : 
but  it  was  not  material  in  what  man- 
ner the  possessor  had  obtained  the 
possession  from  any  other  person ; 
and,  by  the  interdict  Utrubi,  that 
party  prevailed  who  had  been  in 
possession  for  the  greatest  part  of 
the  year  preceding  the  contest,  if  he 
had  not  €u;quired  that  possession 
clandestinely,  precariously,  or  by 
force.  But  the  present  practice  is 
otherwise ;  for  the  force  of  either  in- 
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ehm  nee  precarib,  ab  adversario, 
litis  contestatn  tampoie,  detioet 


terdict,  as  to  possession  is  now  made 
equal ;  so  that  in  any  cause,  either 
concerning  things  moveable  or  im- 
moveable, that  party  prevails,  who 
was  in  possession  at  the  c<Mnmenc^ 
ment  of  the  suit,  if  it  be  not  shown 
that  he  gained  such  possession  by 
force,  by  clandestine  means,  or  pre- 
cariously ;  (that  is  under  the  adver- 
sary himself.) 


De  retinenda  et  acquirenda  possessione. 


§  V.  Possidere  autem  videtur 
quisque,  non  soliim  si  ipse  posside- 
at,  sed  et  si  ejus  nomine  aliquis  in 
possessione  sit,  lic^t  is  ejus  juri  sub- 
jectus  non  sit ;  qualis  est  colonus  et 
inquilinus.  Per  eos  quoque,  apud 
quos  deposuerit  quis,  aut  quibus 
commodaverit,  ipse  possidere  vide- 
tur ;  et  hoc  est,  quod  dicitur,retine- 
re  possessionem  posse  aliquem  per 
quemlibet,  quis  ejus  nomine  sit  in 
possessione.  Quinetiam  animo  quo- 
que solo  retineri  possessionem  pla- 
cet ;  id  est,  ut,  quamvis  neque  ipse 
sit  in  posessione  neque  ejus  nomine 
alius,  tamen  si  non  reliquendse  pos- 
sessionis  animo,  sed  postea  reversu- 
rusind^  decesserit,  retinere  posses- 
sionem videatur.  Adipisci  vero  pos- 
sessionem per  quos  aliquis  potest, 
secundo  librp  exposuimus ;  nee  ilia 
dubitatio  est,  quin  animo  solo  adi- 
pisci possessionem  nemo  possit 


$  6.  A  man  is  considered  in  pos- 
session, not  only  when  he  is  himself 
so,  but  when  any  other  person,  al- 
though not  under  his  power,  holds 
possession  in  his  name ;  as  a  farmer, 
or  a  tenant  A  man  may  also  pos- 
sess, by  means  of  those,  to  whom  he 
hath  committed  the  thing  in  litiga- 
tion, either  as  a  deposit  or  a  loan ; 
and  this  is  meant  when  it  is  said  that 
a  man  may  retain  possession  by 
means  of  another,  who  possesses  in 
his  name.  It  is  moreover  held,  that 
a  possession  may  be  retained,  by  the 
mere  intention  only ;  for,  although 
a  man  is  neither  in  possession  him* 
self,  nor  any  other  for  him,  but  has 
quitted  the  possession  of  certain 
lands  with  an  intent  to  return  to 
them  again,  he  shall  nevertheless  be 
deemed  to  continue  in  possession. 
We  have  already  explained,  in  the 
second  book,  by  what  persons  aman 
may  acquire  possession;  and,  al- 
though it  may  be  retained  by  inten- 
tion only,  yet  this  is  not  sufficient 
for  the  acquisition  of  possession. 
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De  interdicto  recuperandee,  et  afflnibus  remediis. 


§  VI,  Recuperandsd  possessiotiis 
causa  solet  interdici,  si  quis  ex  pos* 
sessione  fundi  vel  sedium  vi  dejec- 
tus  fuerit;  nam  ei  proponitur  inter- 
dictum  Ufide  vi,  per  quod  is,  qui 
dejecet,  cogitur  ei  restituere  pos- 
sessionem, lic^t  is  ab  eo,  qui  vi  de- 
jecit,  vi,  cl^m,  vel  precario,  posside- 
at  Sed  ex  constitutionibus  sacris, 
(ut  supra  diximus,)  si  quis  rem  per 
vim  occupaverit,  siquidem  in  bonus 
ejus  est,  dominio  ejus  privatur ;  si 
aliena,  post  ejus  restitutionem,  etiam 
sestimationem  rei  dare  vim  passo 
compellitur.  Qui  autem  aliquem 
de  possessione  per  vim  dejecerit, 
tenetur  lege  Julia  de  vi  privata,  aut 
de  vi  publicft.  Sed  de  vi  private, 
si  sin^  armis  vim  fecerit ;  sin  autem 
armis  eum  de  possessione  vi  expu- 
lerit,  de  vi  publicfi  tenetur.  Armo- 
rum  autem  appellatione  non  solum 
scuta  et  gladios  et  galeas,  sed  et 
fustes  et  lapides,  significari  intelli- 
gimus. 


$  6.  The  interdict  for  recovery 
of  possession  is  generally  employed, 
when  any  one  hath  been  forcibly 
ousted  from  the  possession  of  his 
house  or  estate ;  who  then  becomes 
entitled  to  the  interdict  Unde  m,  by 
which  the  intruder  is  compelled  to 
restore  him  to  possession,  although 
he,  who  had  been  thus  forcibly  oust- 
ed, was  himself  in  possession  by 
clandestine  means,  by  force,  or  pre- 
cariously. But,  as  we  have  said  be- 
fore, the  imperial  constitutions  pro- 
vide, that,  whoever  seizes  a  ihin^ 
by  force^  if  it  be  his  own,  he  shall, 
lose  his  property  in  it;  and,  if  it  be- 
long to  another,  he  shall  be  compel- 
led not  only  to  make  restitution, 
but  to  pay  the  full  value  to  the  par- 
ty, who  suffered  the  force.  But 
whoever  ousts  another  out  of  pos- 
session by  force,  is  likewise  subject 
to  the  law  JtiUd  de  mprivcUa  or  de 
vi  publica  ;  if  the  seizing  or  intrusion 
was  effected  without  weapons,  then 
the  offender  is  only  hable  to  the  l9,w 
de  vi  privata  ;  but,  if  by  an  armed 
force,  he  is  then  subject  to  the  law 
de  vi  publicA.  We  comprehend  not 
only  shields,  swords,  and  helmets 
under  the  term  arms,  but  also  olubs 
and  stones. 


Divisio  tertia. 


^  VII.  Tertia  divisio  interdicto- 
rum  est,  quod  aut  simplicia  sunt, 
aut  duplicia.  Simplicia  sunt,  velu- 
ti  in  quibus  alter  actor,  alter  reus 
est ;  qualia  sunt  omnia  restitutoria, 
aut  exhibitoria ;  nam  actor  is  est,  qui 
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§  7.  The  third  division  of  inter- 
diets  is  into  simple  and  double :  the 
simple  are  those,  in  which  there  is 
both  a  plaintiff  and  a  defendant; 
and  of  this  sort  are  all  restoratory 
and  exhibitory  interdicts:  for  the 
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desiderit  aut  exhiberi  aut  restitui ; 
reus  autem  is  est,  k  quo  desideratur, 
ut  restituat,  aut  exhibeat.  Prohib- 
itoriorum  autem  interdictorum  alia 
simplicia  sunt,  alia  duplicia.  Sim- 
plicia  sunt,  veluti  cum  pisetor  pro- 
hibet  in  loco  sacro,  vel  in  flumine 
publico,  rip&ve  ejus,  aliquid  fieri: 
nam  actor  est,  qui  desiderat,  ne 
quid  fiat ;  reus  est,  qui  aliquid  fa- 
cere  conatur.  Duplicia  sunt,  velu- 
ti ITti  possidetis  interdictum,  et 
Utrubi.  Ided  autem  duplicia  vo- 
cantur,  quia  par  utriusque  litigato- 
ris  in  his  conditio  est;  nee  quis- 
quam  praocipu^  reus  vel  actor  intel- 
ligitur,  sed  unusquisque  tam  rei, 
^quam  actoris  partes  sustinet. 


plaintiff,  is  he,  who  requires  some- 
thing to  be  exhibited  or  restored; 
and  the  defendant  is  he,  firom  whom 
the  exhibition  or  restitution  is  re- 
quired. But  of  the  prohibitory  in- 
terdicts some  are  simple,  some 
double;  simple,  when  the  prsetor 
forbids  something  to  be  done  in  a 
sacred  place,  on  a  public  river,  or 
upon  the  banks  of  it ;  and  the  de- 
mandant, actor  or  plaintiff,  is  he, 
who  desires,  that  some  act  should 
not  be  done,  and  thedefendant  is  he, 
who  endeavors  to  do  it  The  in- 
terdicts Uti  possidetis  and  Uinebi 
are^  instances  of  the  double  inter- 
dicts ;  double,  because  in  these  the 
condition  of  either  litigant  is  equal, 
the  one  not  being  understood  to  be 
more  particularly  the  plaintiff, or 
the  defendant,  than  the  other :  inas- 
much as  each  sustains  the  part  of 
both. 


De  ordine  et  vetere  exitu. 


§  Vni.  De  ordine  et  vetere  ex- 
itu  interdictorum  supervacuum  est 
hodie  dicere ;  nam  quoties  extra  or- 
dinem  jus  dicitur,  (qualia  sunt  ho- 
die omnia  judicia,)  non  est  necesse 
reddi  interdictum:  sed  perind^  ju- 
dicatur  sini  interdictis,  ac  si  utiUs 
actio  ex  caus&  interdicti  reddita  fu- 
isset. 


^  8.  It  would  be  superfluous  at 
this  day  to  speak  of  the  order,  and 
ancient  effect  of  interdicts ;  for  when 
judgments  are  extraordinary,  (as 
all  judgments  now  are)  an  interdict 
becomes  unnecessary.  Judgments 
are  therefore  now  delivered  with- 
out interdicts,  in  like  manner,  as  if 
a  beneficial  action  were  given  in 
consequence  of  an  interdict. 
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TITULUS    DECIMUS-SEXTUS. 


DE  PCENA  TEMERE  LITIGANTIUM. 


De  poenis 

NUNC  admonendi  sumus,  mag- 
nam  curam  egisse  eos,  qui  jura  sus- 
tinebant,  ne  facile  homines  ad  liti- 
gandum  procederent;  quod  et  no- 
bis studio  est.  Idque  eo  maxim^ 
fieri  potest,  quod  temeritas  tarn  a- 
gentium,  quam  eorum,  cum  quibus 
agitur,  modo  pecuniari^  poeni,  mo- 
do  jurisgurandi  religione,  modo  in- 
famise metu  coerceatur. 


in  genere. 

Our  magistrates  have  ever  been 
careful  to  hinder  men  from  engag- 
ing inconsiderately  in  law  suits: 
and  it  hath  been  our  study  also. 
The  better  to  prevent  such  suits, 
the  rashness  of  both  plaintifiis  and 
defendants  hath  been  properly  re- 
strained, by  pecuniary  punishments, 
the  coercion  of  an  oath,  and  the 
fear  of  infamy. 


De  jurejorando  et 

§  I.  Ecce  enim  jusjurandum  om- 
nibus, qui  conveniuntur,  ex  consti- 
tutione  nostrd  defertur;  nam  reus 
non  aliter  suis  allegationibus  utitur, 
nisi  prius  juraverit,  quod,  putans  se 
bon&  instanti&  uti,  ad  contradicen- 
dum  pervenit  At,  adversus  infici- 
antes,  ex  quibusdam  causis  dupli 
actio  constituitur ;  veluti  si  damni 
injurise,  aut  legatorum  locis  vener- 
abilibus  relictorum,  nomine  agatur. 
Statim  autem  ab  initio  pluris  quam 
simpli  est  actio ;  veluti  furti  mani- 
festi,  quadrupli ;  nee  manifesti,  du- 
pli: nam  ex  his,  et  aliis  quibus- 
dam causis,  siv^  quis  neget,  siv^  fa- 
teatur,  pluris  quam  simpli  est  actio. 
Item  actoris  quoquecalumnia  coer- 
cetur ;  nam  etiam  actor  pro  calum- 
m&  jurare  cogitur  ex  nostrd  con- 
stitutione,  quod  non  calumniandi 
animo  Utem  movisset,  sed  existi- 
mando.  se  bonam  causam  habere. 


poena  pecuniaria. 

§  1.  By  virtue  of  one  of  our  con- 
stitutions, an  oath  must  be  admin- 
istered to  every  man  against  whom 
an  action  is  brought ;  for  a  defend- 
ant may  not  plead,  until  he  hath  first 
sworn,  that  he  proceeds  upon  a  firm 
belief  that  his  cause  is  good.  But 
actions  lie,  in  particular  cases,  for 
double  and  triple  value  against  those 
who  deny  the  cause  of  action  ;  as 
when  a  suit  is  commenced  on  ac- 
count of  injurious  damage,  or  for 
a  legacy  left  to  a  sacred  place,  as  a 
church,  hospital,  &c.  There  are 
also  actions,  upon  which  more  than 
the  simple  value  is  recoverable  at 
the  time  of  their  commencement; 
as  upon  an  action  of  theft  manifest, 
which  is  for  fourfold  the  value ;  an 
action  of  theft  not  manifest,  for 
double  the  value ;  because  in  these, 
and  some  other  cases,  the  action  is 
at  first  given   for  more  than  the 
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Utriufique  etiam  partis  advocati  jus- 
jurandum  subeunt,  quod  aM  nostra 
constitotione  comprehensum  est. 
HflBC  autem  omnia  pro  veteri  cal- 
umniiB  actione  introducta  sunt,  qus 
in  desuetudinem  abiit ;  quia  in  par- 
tem decimam  litis  actores  multabat, 
quod  nusquam  factum  esse  inveni- 
mus :  sed  pro  his  introductum  est 
et  prffifatum  jusjurandum,  et  ut  im- 
probus  litigator  et  damnum  et  im- 
pensas  litis  inferre  adversario  suo 
cogatiur. 


simple  value,  whether  the  de£md- 
ant  denies  or  confesses  the  charge 
brought  against  him.  The  calum- 
ny of  the  plaintiff  is  also  under  re- 
straint ;  for  he  too  is  compelled  by 
our  constitution  to  swear,  that  he 
did  not  commence  the  suit  with  an 
intention  to  calumniate :  but  upon 
thorough  confidence  that  he  had  a 
good  cause :  and,  the  advocates  on 
both  sides  are  likewise  compellable 
to  take  a  similar  oath,  the  substance 
of  which  is  set  forth  in  another  of 
our  constitutions.  This  practice 
hath  been  introduced  in  the  place 
of  the  ancient  action  of  calumny, 
which  compelled  the  plaintiff  to  pay 
the  tenth  part  of  his  demand  as  a 
punishment,  but  is  now  disused ; 
and,  instead  of  it,  we  have  intro- 
duced the  before-mentioned  oath, 
and  have  ordained,  that  every  rash 
litigant,  who  hath  failed  in  his 
proof,  shall  be  compelled  to  pay  his 
adversary  the  damages  and  costs  of 
suit. 


0e  infamia. 


$  II.  Ex  quibusdam  judiciis 
damnati  ignominiosi  fiunt;  veluti 
fiirti,  vi  bonorum  raptorum  injuria- 
rum,  de  dolo ;  item  tutelae,  manda- 
ti,  depositi,  directis,  non  contrariis 
actionibus :  item  pro  socio,  quae  ab 
utrdque  parte  directa  est ;  et  ob  id 
quilibet  ex  sociis,  eo  judicio  dam- 
natus,  ignominid  notatur.  Sed  fur- 
ti  quidem,  aut  vi  bcnorum  rapto- 
rum, aut  injuriarum,  aut  de  dolo, 
non  soKim  damnati  notantur  igno- 
minift,  sed  et  pacti ;  et  rect^ :  plu- 
rimum  enim  interest,  utriim  ex  de- 


§  2.  In  some  cases  the  parties 
condemned  become  infamous,  as 
in  actions  of  theft,  rapine,  injury, 
or  fraud.  Also  in  an  action  of  tu- 
telage, mandate,  or  deposit,  if  it  be 
a  dir&^y  and  not  a  contrary  action. 
An  action  of  partnership  has  also 
the  same  effect ;  for  it  is  direct  in 
regard  to  all  the  partners;  and 
therefore  any  one  of  them,  who  is 
condemned  in  such  action,  is  brand- 
ed with  infsimy.  Not  only  those, 
who  have  been  condemned  in  an 
action  of  theft,   rapine,   injury,  or 
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licto  aliquis,  an  ex  contractu,  debi- 
tor sit. 


De  in  jus 

§  III.  Omnium  autem  actionum 
instituendarum  principium  ab  e& 
parte  edicti  proficiscitur,  qu&  prae- 
tor edicit  de  in  jus  vocando.  Uti- 
que  enim  in  primis  adversarius  in 
jus  Yocandus  est;  id  est,  ad  eum 
vocandus,  qui  jus  dicturus  sit.  Qui 
parte  praetor  parentibus  et  patronis 
item  parentibus  liberisque  patrono- 
rum,  et  patronarum,  hunc  prsestat 
honorem,  ut  non  alitor  liceat  liberis 
liberisque  eos  in  jus  vocare,  quam 
si  id  ab  ipso  prsBtore  postulaverint 
et  impenetraverint  Et  si  quis  ali- 
tex  Yocaverit,  in  eum  pcBnam  suli- 
dorum  quinquaginta  constituit. 


fraud,  are  rendered  infamous ;  but 
those,  also,  who  have  bargained  to 
prevent  a  criminal  prosecution ;  and 
this  is  a  right ;  for  there  is  a  wide 
difference  between  a  debtor,  on  ac- 
count of  a  debtor  upon  contract. 

vocando. 

§  3.  AH  actions  take  their  rise 
from  that  part  of  the  praetor's  edict, 
in  which  he  treats  de  tnjtis  vocando 
of  calling  parties  into  court :  for  the 
first  step  in  matters  of  controversy, 
is  to  cite  the  adverse  party  to  ap- 
pear before  the  judge,  who  is  to  de- 
termine the  cause.  In  the  same 
part  of  the  edict  the  praetor  hath 
treated  parents  and  patrons,  and 
even  the  parents  and  children  of  pa- 
trons and  patronesses,  with  so  great 
respect,  that  he  does  not  suffer  them 
to  be  called  into  judgment  by  their 
children  or  their  freedmen,  until  ap- 
plication hath  been  first  made  to 
him,  and  leave  obtained ;  and,  if 
any  man  presume  to  cite  such  per- 
son otherwise,  he  is  subject  to  a 
penalty  of  fifty  solidi. 
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TITULUS    DECIMUS-SEPTIMUS. 


DE  OFFICIO  JUDICIS. 


De  officio  judicis  in  genere. 


SUPEREST,  ut  de  officio  judi- 
cis dispiciamus.  Et  quidem  in  pri- 
mis  illud  observare  debet  judex,  ne 
aliter  judicet,  quam  legibus,  aut  con- 
stitutionibus,  aut  moribus,  proditum 
est. 


It  remains,  that  we  inquire  into 
theoffice  andduty  of  a  judge;  whose 
first  care  it  ought  to  be  not  to  de- 
termine otherwise,  than  the  laws, 
the  constitutions,  or  the  customs  and 
usages  direct. 


De  judicio  noxali. 


^  I.  Idedque,  si  noxali  judicio 
aditus  est,  observare  debet,  ut,  si 
condenmandus  videtur  dominus, 
ita  debeat  condenmare:  Publium 
MaviumLucio  Titio  in  decern  aure- 
OS  candemno ;  aiU  noxam  dedere. 


^  1.  And. therefore,  if  a  suit  be 
commenced  by  a  noxal  action,  the 
judge  ought  always  to  observe  the 
following  form  of  condemnation,  if 
the  defendant  ought  to  be  condem- 
ned :  e,  g.  I  condemn  PtMius  MtB- 
vius  to  pay  Lucius  Titius  ten  awreiy 
or  to  deliver  up  the  slave,  who  did 
the  damage. 


De  actionibus  realibus. 


.  ^  II.  Et,  si  in  rem  actum  sit  eo- 
riim  judice,  siv^  contra  petitorem 
judicaverit,  absolvere  debet  pos- 
sessorem ;  siv^  contra  possessorem, 
jubere  ei  debet,  ut  rem  ipsam 
restituat  cum  fructibus.  Sed  si 
possessor  neget,  in  pra&senti  se  res- 
tituere  posse,  et  sinfe  frustratione  vi- 
debitur  tempus  restituendi  causa 
pejere,  indulgendum  est  ei ;  ut  ta- 
men  de  litis  sestimatione  caveat 
cum  fidejussore,  si  intra  tempus, 
quod  ei  datum  est,  non  restituerit 
Et,  si  hsereditas  petita  sit,  eadem 


^  2.  When  a  real  action  is 
brought  before  a  judge,  and  he  pro- 
nounces against  the  demandant,  the 
possessor  ought  then  to  be  acquitted; 
if  against  the  possessor,  he  must  be 
admonished  to  restore  the  very  thing 
in  dispute,  together  with  all  its  pro- 
duce. But,  if  the  possessor  should 
.allege,  that  he  is  unable  to  make  im- 
mediate restitution,  and  petition  for 
longer  time,  without  any  seeming 
intention  to  frustrate  the  sentence, 
he  is  to  be  indulged ;  provided  he 
gives  security  for  the  full  payment 
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circa  fructiis  inteivemmit,  qu»  diz- 
imus  interrenire  de  singularum  re- 
rum  petitione.  lUorum  autem 
fructuum  quos  culpa  su&  possessor 
non  perceperit,  siv^  illorom,  quos 
perceperit,  in  utraque  actione  ea- 
dem  ratio  pen^  habetur,  si  prsedo 
fuerit.  Si  verd  bonsd  fidei  posses- 
sor fiierit,  non  habctur  ratio  neque 
consuptorum,  neque  non  percepto- 
rum.  Post  inchoatam  autem  pe- 
titionem  etiam  illorum  fruetuum 
ratio  habetur,  qui  culp&  possesso- 
ris  percepti  non  sunt,  vel  percepti 
consiunpti  sunt 


of  the  condemnation  and  costs  of 
suit,  if  he  should  fail  to  make  resti- 
tution within  the  time  appointed. 
And,  if'  an  inheritance  be  sued  for, 
a  judge  ought  to  determine  in  the 
same  manner  as  to  the  profits,  as  he 
would  in  a  suit  for  some  particular 
thing  only ;  for,  if  the  defendant  ap- 
pear to  have  been  a  possessor  mcUA 
fide^  then  almost  the  same  reasoning 
prevails  in  both  actions  as  to  the 
profits,  whether  they  were  taken  or 
neglected  by  the  possessor :  but,  if 
the  defendant  be  a  possessor  banA 
JUky  then  no  account  is  expected, 
either  of  produce  consumed  or  not 
collected  before  the  suit.  But  all 
produce  must  be  accounted  for  from 
the  date  of  the  action,  whether  used 
or  neglected. 


De  actione  ad  exhibendum. 


§  III.  Si  ad  exhibendum  ac- 
tum fuerit,  non  sufficit,  si  exhibeat 
rem  is,  cum  quo  actum  est;  sed 
opus  est,  ut  etiam  rei  causam  de- 
beat  exhibere,  id  est,  ut  eam  cau- 
sam habeat  actor,  quam  habiturus 
esset,  si,  cum  primum  ad  exhiben- 
dum egissel,  exhibita  res  fuisset: 
idedque,  si  inter  moras  exhibendi, 
usucapta  sit  res  k  possessore,  nihi- 
lominus  condemnabitur.  Praeterea 
fiructuum  medii  temporis,  id  est, 
ejus,  quod  post  acceptum  ad  exhi- 
bendum judicium,  ante  rem  judica- 
tam,  intercesserit,  rationem  ha- 
bere debet  judex.  Quod  si  neget 
reus,  cum  quo  ad  exhibendum  ac- 
tum est,  in  prsBsenti  se  exhibere 
posse,  et  tempus  exhibendi  causi 


^3.  If  a  man  proceed  by  an  ac- 
tion ad  exhibendum^  it  is  not  suffi- 
cient, that  the  defendant  should  ex- 
hibit the  thing  in  question,  but  he 
must  also  be  answerable  for  all  pro- 
fits and  emoluments  accruing  from 
it ;  that  the  plaintiff  may  be  in  the 
same  state,  as  if  his  property  had 
been  restored  to  him  when  he  first 
brought  his  action :  and  therefore, 
if  the  possessor,  during  his  delay  to 
surrender  the  thing  in  dispute,  shall 
gain  a  prescriptive  title  to  it,  he 
shall  nevertheless  be  condemned  to 
restitution.  Morever  it  is  the  duty 
of  the  judge  to  take  an  account  of 
the  mesne  profits  accruing  between 
the  suit  and  the  sentence.  But, 
when  the  defendant  declares,  that 
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petat,  idqu6  sini  frustratione  poe- 
tdlare  videatur,  dari  ei  debet,  at 
tamen  caveat,  se  restitutuium. 
Quod  si  neque  statim  jussu  judi- 
cis  rem  exhibeat,  neque  postea  se 
exhibiturum  caveat,  condemnan* 
dus  sit  in  id,  quod  actoris  intere- 
rat,  si  ab  initio  res  exhibita  esset. 


he  is  not  able  instantly  to  produce 
the  thing  adjudged,  and  prays  a 
farther  time,  without  apparent  af- 
fectation of  delay,  time  should  be 
allowed,  on  his  giving  security  for 
restitution.  But,  if  he  neither  obey 
the  command  of  the  magistrate  by 
instantly  producing  the  thing  ad- 
judged, nor  in  giving  sufficient  se- 
curity for  the  production  of  it  at  a 
future  day,  he  must  be  condemned 
in  the  full  damages,  which  the  plain- 
tiff hath  sustained  by  not  having 
the  article  deUvered  to  him  at  the 
commencement  of  the  suit. 


Famiii®  erciscund®. 


§  lY.  Si  familiao  erciscund»  ju- 
dicio  actum  sit,  singulas  res  singu- 
lis haeredibus  adjudicare  debet ;  et, 
si  in  alterius  person^  prsegravare 
videatur  adjudicatio,  debet  himc  in- 
vic^m  cohseredi  certd  pecuni&  (si- 
cuti  jam  dictum  est)  condemnare. 
Eo  quoque  nomine  cohseredi  quis 
que  suo  condemnandus  est,  quod 
solus  fructus  hsereditarii  fundi  per- 
ceperit,  aut  rem  hsdreditariam  cor- 
ruperit,  aut  consumperit.  Quae 
quidem  similiter  inter  plures  quo- 
que quam  duos  cohs&redes  subse- 
quuntur. 


§  4.  When  a  suit  is  commenced 
for  the  partition  of  an  inheritance, 
the  judge  must  decree  to  each  heir 
his  respectii^e  portion ;  and,  if  the 
partition,  when  made,  be  more  ad- 
vantageous to  the  one  than  to  the 
other,  the  judge  ought  as  we  have 
before  observed,  to  oblige  him,  who 
has  the  largest  part,  to  make  a  full 
recompense  in  money  to  his  co- 
heir :  it  therefore  follows,  that  every 
co-heir,  who  hath  taken  the  profits 
of  an  inheritance  to  his  sole  use,  and 
consumed  them,  is  liable  to  be  com- 
pelled to  make  restitution.  And 
this  is  the  law  whether  there  are 
two  heirs,  or  many. 


Communi  dividundo. 


$  V.  Eadem  interveniunt,  esti 
communi  dividundo  de  pluribus 
rebus  actum  sit.  Quod  si  de  un& 
re,  veluti  de  fundo ;  siquidem  st« 
fundus  commode  regionibus  divi- 


$  5.  The  law  is  the  same,  tvhen 
a  suit  is  brought  communi  dividun- 
doj  for  one  particular  thing  only, 
it  being  but  a  part  or  parcel  of  an 
inheritance,  as  a  field,  or  any  piece 
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srioaem  recipiat,  partes  ejas  singulis 
adjudicare  debet :  et,  si  unius  pars 
praegravare  videtur,  is  invic^m  cer- 
t&  pecuni^  alteri  condemnandus 
est.  Quod  si  commode  dividi  non 
possit,  vel  si  homo  fort^  aut  inulus 
erit,  de  quo  actum  sit,  tunc  totus 
nni  adjudicandus  est;  et  is  invicem 
alteri  certd  pecuni^  condemnandus 


of  ground,  which,  if  it  can  be  con- 
veniently divided,  ought  to  be  ad- 
judged to  each  claimant  in  equal 
portions ;  and  if  the  share  of  one 
be  larger  than  the  others,  the  party- 
having  the  largest  portion,  must  be 
condemned  to  make  a  recompense 
in  money.  But,  if  the  thing  sued 
for  be  of  such  a  nature,  that  it  can- 
not be  divided,  as  a  slave,  or  a 
horse,  it  must  be  given  entirely  to 
one  of  the  co-partners,  who  must 
be  ordered  to  make  satisfaction  in 
money  to  the  other. 


Finium  regundorum. 


^  VI.  Si  finium  regundorum 
€u;tum  fuerit,  dispicere  debet  judex, 
an  necessaria  sit  adjudicatio ;  quse 
san^  uno  casu  necessaria  est,  si  evi- 
dentioribus  finibus  distingui  agros 
commodius  sit,  quam  olim  fuissent 
distinct! :  nam  tunc  necesse  est,  ex 
alterps  agro  partem  aliquam  alte- 
rius  agri  domino  adjudicari;  quo 
oasu  conveniens  est,  ut  is  alteri  cer- 
tsl  pecunia  debeat  condemnari. 
Eo  quoque  nomine  condemnandus 
est  quisque  hoc  judicio,  quod  forte 
circa  fines  aliquid  malitiose  com- 
misit ;  verb!  gratia,  quia  lapides  fi- 
nales furatus  est,  vel  arbores  fina- 
les excidit.  Contumacisd  quoque 
nomine  quisque  eo  judicio  condem- 


^  6.  When  the  action  ^ntum  re- 
gtindorum  is  brought  for  the  deter- 
mination of  boundaries,  the  judge 
ought  first  t6  examine,  whether  it 
be  absolutely  requisite  to  proceed  to 
an  adjudication ;  in  one  case  it  is 
undoubtedly  so ;  viz.  when  it  be- 
comes expedient,  that  grounds 
should  be  divided  by  more  conspic- 
uous boundaries  than  formerly;  for 
necessity  then  requires,  that  a  part 
of  one  man's  ground  should  be  ad- 
judged to  another,  in.  which  case  it 
S*  ||incumbent  upon  a  judge  to  con- 
emn  him,  whose  estate  is  enlarg- 
ed, to  pay  out  an  equivalent  to  the 
other,  whose  estate  is  diminished. 
By  this  action,  that  any  one  may 


49 


386  LIB.  IV.    TIT.  XVIU. 


natur;  yeluti  si  quia  jubente  judice    be  prosecuted,  who  hath  commit- 
meturi  agros  passus  non  fuerit.  ted  fraud  in  relation  to  boundaries, 

either  by  removing  stones,  or  cut- 
ting down  trees,  which  were  land- 
marks. The  same  action  will  also 
subject  any  man  to  condemnation 
on  account  of  contumacy,  if  he  re- 
fuse to  suffer  his  lands  to  be  mea- 
sured at  the  command  of  a  judge. 

De  adjudicatione. 

^  TII.  Quod  autem  istis  judiciis  ^  7.  Whatever  is  adjudged  to 
alicui  adjudicatum  fuerit,  id  statim  a  party  in  any  of  these  actions,  in- 
ejus  fit,  cui  adjudicatum  est.  stantly  becomes    the  property  of 

him,  to  whom  it  was  adjudged. 


1^  > 


TITULUS    DEOIMUS-OCTAVUS. 

DE  PUBLICIS  JUDICIIS. 

De  differentia  a  privatis. 

PUBLICA  judicia  neque  per  ac-  Public  judgments  are  not  intro- 

tiones  ordinantur ;    neque  omnind  duced  by  actions ;  nor  are  they  in 

quicquam  simile  habent  cum  c»te-  any  thing  similar  to  the  judgments, 

ris  judiciis,  de  quibus  locuti  su-  of  which  we  have  been  treating, 

mus :  magnaque  diversitas  eorum  They  also  differ  greatly  from  one 

est  et  in  instituendo  et  in  exercen-  another  in  the  manner  of  being  in- 

do.                                                 %  stituted  and  prosecuted. 

Etymologia. 

§  I.  Publica  autem  dicta  sunt,  §  1.  They  are  called  public, 
quod  cuivis  ex  populo  executio  eo-  because  they  may  be  sued  to  exe- 
rum  pleriunque  datur.  cution  by  any  of  the  people. 

Divisio. 

§  n.  Pubhcorum  judiciorum  qus^  $  9.  Of  these  judgments  some  are 
dam  capitalia  sunt,  quaedam  non  capital,  others  not  We  term  those 
capitalia.    Capitalia  dicimus,  quae    capital,  by  which  a  criminal  is  pro- 
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ultimo  supplicio  afficiunt  homines, 
vel  etiam  aquae  et  ignis  interdic- 
tione,  vel  deportatione,  vel  metallo. 
Caetera,  si  quam  infamiam  irrogant 
ciim  damno  pecuniario,  hsc  publi- 
ca  quidem  sunt,  sed  non  capitalia. 


hibited  from  fire  and  water,  or  con- 
demned to  death,  to  banishment,  or 
to  the  mines.  Others,  by  which 
men  fined  and  rendered  infamous, 
are  pubUc  indeed,  but  not  capital 


Exenopla.     De  laesa  majestate. 


§  III.  Publica  autem  judicia  hsec 
sunt  Lex  Julia  majestatis,  quae 
in  eos,  qui  contra  imperatorem  vel 
rempublicam  aliquid  moliti  sunt, 
suum  vigorem  extendit.  Cujus 
pcBua  animae  amissionem  sustinet,  et 
memoria  rei  etiam  post  mortem 
damnatur. 


§  3.  The  following  are  public 
judgments.  The  law  JuUa  majes- 
tatis extends  its  force  against  those, 
who  have  undertaken  any  enter- 
prize  against  the  emperor  or  the  re- 
public. The  penalty  is  the  loss  of 
life,  and  the  memory  of  the  offender 
becomes  infamous  after  his  death. 


De  adulteriis. 


^  lY.  Item  lex  Julia  de  adulte- 
riis coercendis,  quas  non  soliim 
temeratores  alienarum  nuptiarum 
gladio  punit,  sed  et  eos,  qui  cum 
masculis  nefandam  libidinem  exer- 
cere  audent.  Sed  e&dem  lege 
etiam  stupri  flagitium  punitur,  cum 
quis  sinfe  vi  vel  virginem  vel  vidu- 
am  honest^  viventum  stupraverit. 
Pcenam  autem  eadem  lex  irrogat 
stupratoribus ;  si  honesti  sunt,  pub- 
Ucationem  partis  dimidisB  bonorum ; 
si  humiles,  corporis  coercitionem 
cum  relegatione. 


^  4.  The  law  Julia,  for  the  sup- 
pression of  adulteries,  not  only  pun- 
ishes with  death  those  who  vMate 
the  marriage  bed  of  others,  but  those 
also,  who  commit  acts  of  detest- 
able lewdness  with  persons  of  their 
own  sex.  It  also  inflicts  punish- 
ment upon  all  who  are  guilty  of  the 
crim6  called  stuprum :  that  is,  the 
debauching  a  virgin,  or  a  widow  of 
honest  fame,  without  force.  The 
punishment  of  this  crime  in  persons 
of  condition  is  the  confiscation  of  a 
moiety  of  their  possessions ;  offend- 
ers of  low  degree,  imdergo  corporal 
chastisement  with  relegation. 


De  sicariia. 


m 

^  V.  Item  lex  Cornelia  de  sicariis, 
quae  homicidas  ultore  ferro  perse- 
quitur,  vel  eos,  qui  hominis  occi- 
dendi  caus&   cum  telo   ambulant. 


§  5.  The  law  Cornelia  de  sicariis 
punishes  those,  who  commit  mur- 
der, with  death,  and  those  also,  who 
carry  weapons,  with  intent  to  kill. 
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Telum  autem,  ut  Cajus  noster  ex 
interpretatione  legum  diiodecim 
tabularum  scriptum  reliquit,  vulgd 
quidem  id  appellatur,  quod  arcu 
mittitur;  sed  et  nunc  omne  signifi- 
cat,  quod  manu  cujusque  jacitur. 
Sequitur  ergo,  ut  lignum,  et  lapis, 
et  ferrum,  hoc  nomine  continean- 
tur;  dictum  ab  eo,  quod  in  longin- 
quum  mittitur,  a  Grscca  voce  tj?Ao 
figuratiun.  Et  banc  significatio- 
nem  invenire  possumus  et  in  Graeco 
nomine ;  nam,  quod  nos  telum  ap- 
pellamus,  illi  (isXog  appellant  ^no  le 
fiaXleadat.  Admonet  nos  Xeno- 
phon ;  nam  ita  scribit :  Kai  lo  ^eXrj 

Tthagot  ds  xat  Xidoi,  Sicaiii  autem  ap- 
pellantuT  k  sici,  quod  siguificat  fer- 
reum  cultrum.  Eadem  lege  et 
venefici  capite  damnantur,  qui  ar- 
tibus  odiosis,  tarn  venenis,  quam 
susurris  magicis,  homines,  occide- 
rint ;  vel  mala  medicamenta  public^ 
vendiderint. 


The  term  ielum,  according  to 
Caius^s  interpretation,  commonly 
signifies  an  arrow  made  to  be  shot 
from  a  bow,  but  it  is  now  used  to 
denote  any  missile  weapon,  or  wha^ 
ever  is  thrown  from  the  hand ;  hence 
a  club,  a  stone,  or  a  piece  of  iron, 
may  be  comprehended  under  that 
appellation.  The  word  ielum  is 
evidently  derived  from  the  Greek 
adverb  t^A«,  procul^  because  thrown 
from  a  distance.  And  we  may  trace 
the  same  analogy  in  the  Greek  word 
^eXog  for  what  we  call  telum,  the 
Greeks  term  (ieXog,  from  (iaXXfadat 
to  throw;  and  of  this  we  are  in- 
formed by  Xenophon,  who  writes 
thus:  Darts  also  were  carried^ 
spears,  arrows,  sli?igs  and  a  muUv' 
iude  of  stones.  Assassins  and  mur- 
derers are  called  sicaril  from  sica^ 
which  signifies  a  short  crooked 
sword  or  ponyard.  The  same  law 
also  inflicts  a  capital  punishment 
upon  those,  who  practice  odious 
arts,  or  sell  pernicious  medicaments, 
occasioning  the  death  of  mankind, 
as  well  by  poison,  as  by  mligical 
incantations. 


De  parricidiis. 


$  VI.  Alia  deinde  lex  asperri- 
mum  crimen  novd  pcEna  persequi- 
tur,  quae  Pompeia  de  parricidiis  vo- 
catur;  qua  cavetur,  ut,  si  quis  pa- 
rentis aut  filii,  aut  omnino  afiec- 
tionis  ejus,  quse  nuncupatione  pa- 
rentum  continetur,  fata  pr«parave- 
rit,  (sive  clam,  sive  palim,  id  au- 
sus  fuerit,)  nee  non  is,  cujus  dolo 
malo  id  factum  est,  vel  conscius 


§  6.  The  law  Pompeia  inflicts  a 
new  punishment  upon  those  who 
commit  parricide,  the  most  execra- 
ble of  all  crimes.  This  law  ordains 
that  whoever,  either  publicly  or  pri- 
vately, hastens  the  death  of  a  parent 
or  a  child,  or  of  any  person  com- 
prized under  the  tye,  or  denomina- 
tion of  a  parent,  shall  be  punished  as 
a    parricide;    and    he  also,     who 
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^riminis  existit,  lie^t  extraneus  sit 
pcBn&  paricidii  puniatur ;  et  neque 
gladio,  neque  ignibus,  neque  ulli 
solenmi  poenos  subjiciatur,  sed  in*- 
BUtus  culeo  oum  cane,  et  gallo  gal- 
linaceo,  et  vipeii,  et  simii,  et  inter 
eas  ferales  angustias  comprehensus, 
(secundum  quod  regionis  qualitas 
tulerit,)  velin  vicinum  mare,  vel  in 
amnem  projiciatur ;  ut  omnium  el- 
ementorum  usu  vivus  carere  incipi- 
at,  et  ei  ccBlum  superstiti,  et  terra 
mortuo,  auferatur.  Si  quis  autem 
alias  cognatione  vel  affinitate  per- 
3onas  conjunctas  necaverit,  poenam 
legis  Comeliao  de  ^icariis  sustinebit. 


hath  advised,  or  .been  privy  to  the 
transaction,  although  a  stranger. 
A  crifninal,  in  this  case,  is  not  put 
to  death  by  the  sword,  by  fire,  noy. 
by  any  ordinary  punishment ;  the 
law  directs,  that  he  shall  be  sewed 
up  in  a  sack,  with  a  dog,  a  cock,  a 
viper,  and  an  ape,  and,  being  put  up 
in  this  horrid  enclosure,  shall  be 
thrown  either  into  the  sea,  or  an 
adjacent  river,  according  to  the  sit- 
uation of  the  place,  where  the  pun<- 
ishment  is  inflicted  :  thus  he  is  de- 
prived of  the  very  elements,  while 
living;  so  that  his  living  body  is 
denied  the  benefits  of  the  air,  and 
his  dead  body  the  use  of  the  earth. 
But,  if  a  man  be  guilty  of  the  mur- 
der of  any  other  person,  related  to 
him,  either  by  cognation  or  affinity, 
he  is  only  subject  to  the  punishment 
inflicted  by  the  law  Cornelia  de  sar- 
cariis. 


De  falsis. 


^  VII.  Item  lex  Cornelia  de  fal- 
sis, quse  etiam  testamentsuria  voca- 
tur,  poenamirrogat  ei,  qui  testamen- 
tum  vel  aliud  instrumentum  falsum 
scripserit,  sigiiaverit,  recitaverit, 
subjecerit,  vel  signum  adulterinmn 
fecerit,  sculpserit,  expresserit,  sciens, 
dolo  malo.  Ejusque  legis  poena,  in 
servos  ultimum  supplicium  est; 
quod  etiam  in  lege  ComeliSl  de  si- 
cariis  ef  veneficis  servatur :  in  lib- 
eros  ver6  deportatio. 


'J  7.  The  law  Cornelia  de  falsis, 
which  is  also  called  lesiameniariaj 
punishes  those  who  fraudulently 
write,  sign,  recite,  or  clandestinely 
offer  for  signature  a  false  will,  or 
any~  other  instrument ;  or  make,  en- 
grave or  stamp,  or  in  any  manner 
counterfeited  the  seal  of  another. 
The  punishment  by  this  law  upon 
slaves  is  death ;  as  it  is  by  the  law 
Cornelia  concerning  assassins  and 
poisoners;  upon  freemen,  deporta- 
tion. 


De  vi. 

§  VIII.  Item  lex  JuUa  de  vi  pub-        '^  8.    The  law  Jidia,  concerning 
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lica  seu  privata  ad  versus  eos  exori- 
tur,  qui  vim  vel  armatam,  vel  sin^ 
armis,  commiserint ;  sed,  siquidem 
•  armatavis  arguatur,  deportatio  ei 
ex  lege  Julia  de  vi  public^  irroga- 
tur ;  si  verd  sin^  armis,  in  tertiam 
partem  bonorum  suorum  publicatio 
imponitur.  Sin  autem  per  vim  rap- 
tus  virginis,  vel  viduae,  vel  sancti- 
monialis,  vel  alterius,  fuerit  perpe- 
tratus,  tunc  et  xaptores,  et  ii,  qui 
opem  huic  flagitio  dederunt,  capite 
puniuntur,  secundiim  nostrae  con- 
stitutionis  definitionem,  ex  qua  hoc 
apertius  possibile  est  scire. 


public  and  private  force,  take  place 
against  all,  who  use  force,  whether 
armed  or  unarmed;  but,  if  proof 
be  made  of  an  armed  force,  the 
punishment  is  deportation  by  that 
law ;  and,  if  the  force  be  not  accom- 
panied  with  arms,  the  penalty  is 
confiscation  of  one  third  part  of 
the  offender's  goods :  nevertheless, 
if  a  rape  be  committed  upon  a  vir- 
gin, a  widow,  a  nun,  or  upon  any 
other  person,  both  the  ravishers  and 
their  accomplices  are  all  equally 
subject  to  capital  punishment,  ac- 
cording to  the  decision  of  our  con- 
stitution; from  which  more  may 
be  known  of  this  subject 


De  peculatus. 


^  IX.  Item  lex  Julia  peculatus 
eos  punit,  qui  publicam  pecuniam, 
vel  rem  sacram,vel  religiosam,  fu- 
rati  fuerint.  Sed,  siquidem  ipsi  ju- 
dices  tempore  administrationis  pub- 
licas  pecunias  subtraxerint,  capitali 
animadversione  puniuntur ;  et  non 
soliim  hi,  sed  etiam  qui  ministerium 
eis  ad  hoc  exhibuerint,  vel  qui  sub- 
tractas  ab  his  susceperint  Alii  ve- 
ro,  qui  in  banc  legem  inciderint, 
poBUSd  deportationis  subjugentur. 


§  9.  The  law  Julia  de  pectdatu 
punishes  those,  who  have  been 
guilty  of  theft,  in  regard  to  public 
money,  or  anything,  which  is  sa- 
cred; but  if  judges  themselves, 
while  in  office  commit  a  theft  of 
this  kind,  their  punishment  is  capi- 
^tal;  and  so  is  the  punishment  of 
those,  who  assist  in  such  a  theft, 
or  knowingly  receive  the  money 
stolen.  But  all  other  persons,  who 
offend  against  this  law,  are  only 
subject  to  deportation. 


De  plagiariig. 
^  X.  Est  et  inter  publica  judicia        §  10.     The  law  Fabia  against 


lex  Fabia  de  plagiariis,  quae  inter- 
d\^m  capitis  pcBuam  ex  sacris  con- 
stitutionibus  irrogat,  interdCim  le- 
viorem. 


plagiaries,  ranks  also  among  pub- 
lic judgments ;  but  by  the  imperial 
constitutions,  offenders  against  this 
law,  are  sometimes  punished  with 
death,  and  sometimes  by  a  milder 
punishment. 
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De  ambitu,  repetundis,  annona,  residuis. 


^  XI.  Sunt  prsBterea  publica  ju- 
dicia :  lex  Julia  de  ambitu,  lex  Ju- 
lia repetundarum,  et  lex  Julia  de 
annond,  et  lex  Julia  de  residuiis, 
qu»  decertiscapitulis  loquuntur,  et 
animsequidem  amissionem  non  irro- 
gant ;  aliis  autem  pcBuis  eos  subjici- 
unt,  quiprseceptaearum  neglexerint. 


$  11.  There  are  also  other  pub- 
lic judgments ;  such  are  the  Julian 
laws  de  ambitu,  repetundarum,  de 
annona,  de  residuis;  which  do  not 
punish  with  death,  but  inflict  other 
punishments  upon  those,  who  offend. 


Conclusio. 


^  XII.  Sed  de  publicis  judiciis 
hsec  exposuimus,  ut  vobis  possibile 
sit  summo  digito,  et  quasi  per  indi- 
cem,  ea  tetigisse;  alioqui  diligen- 
tior  eorum  scientia  vobis,  ex  latiori- 
bus  digestormn  seu  pandectarum 
libris,  Deo  propitio  adventura  est. 


$  12.  Thus  much  we  have  stated 
on  the  subject  of  public  judgments, 
as  an  index,  to  give  a  general  idea 
of  that  knowledge,  which,  through 
the  blessing  of  God,  may  be  most 
fully  and  particularly  obtained  by 
perusing  the  digests  with  a  diligent 
attention. 
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atos  clij,  TTOPT^p  T»p  dpwPToiP  KOI  Tiop  fV  irXa-  descendens,  et  sive  su©  potestatifl, 

yMW  <rvyy€Pw  nporiftatre<».    Kav  yap  6  reXcv-  sive    Sub  potestate   sit,  omnibus  aS- 

Ttfirat  inpw  xmt^awrios  ffp^  6fjMs  rmfs  aimw  ceudentibus  et  ex  latere  cognatis 
sRudttff,  Suttr^fprm  6p  ^at  ipvinw  ff  fioBpov,  praponatuT.  Licet  enim  def uoetos 
«u  avT»p  r»p  yop€»p  vporifModai  Kwktvofxafy  sub  alterius  potestate  fuerit,  tamea 

w  virc(ov(r(or  ^y  ^  rcXevn/iraf,  cV  <Kcu/oir  di|-  ejUS  liberOS,  CUJUslibet  Sexus  SlUt  aut 

\tUiii  Tou  irpayfutatp,  driKi,  Kara  rovs  oKkovs  gradus,  etiam  ipsis  parentibus  pras- 
if»i»p  yofiovf ,  rotff  warpacnp  ov  irpoinropiCrrQi  •  poBi  prseciptmus,  quorum  sub  potes- 
«fri  yap  rg  xpfi^ti  rwy  irpayfiaT»p  tovtwpj  tate  fuent,  qui  defuQctus  est,  in  iliis 
^^tkovaTivpo<nroptC€<rOmri  <liv\aTT€<r0aifTovt  videlicet  rebus,  quGB,  Secundum  nos« 
fr€p$TovToiP^pMP-pofiovsToisyoP€v<ri<l>v\aTTo»  tras  alias  leges,  patribus  non  acquir* 
lup  ovT»  fitpToiyf  wrr€^  91  nwa  rovrnv  Twy  untur ;  nam  in  usu  harum  rerum,  q\u 
tsarum-vpnindas  KaraXantfra  TtKtrmjtrai  irv/t^  debet  acquiri  aut  servari,  nostras  de 
fiauj^  Tovf  tKtiPw  view  rf  Bvyar^pas  ^  rovr  (2X*  his  omnibus  leges  parentibus  custo- 
Xmw  KccnopTos  Wff  TOP  rov  Vkov  yopt^ts  totfop  dimus :  sic  tamen,  ut,  si  quem  horum 
vircuncvai,  wirt  vircfovo-ioi  ti|»  rcXcvn/otiyn,  descendentiumfiliosreliquentemmo« 
€lT€ttm^a■lo^€vpt6€up^roa■<nr^€fpiKTrJfKkrJ^  ji  contigerit,  illius  filios  aut  filias,aut 
popopMs  TOW  rtXevTfforaPTos  Xofi/Soyoinxtf  fic-  alios  descendentes,  in  proprii  paren* 
fos,  6<roi  ftijirore  dv  <»(riy,  6avp  6  avrtap  yo-  (jjj  locum  succedere,  sive  sub  potes- 
ivyt,  cf  wtpifiPy  fVo/iiftro  •  ^y  rtpa  d*adox^  tate  defuncti,  sive  suae  potestatis  iih 
in  stirpes  ^  dpxaimfis  eVaX«(w  An  rov-  venianturjtantamdehaBreditatemoii. 
TIT*  yap  TTjff  ra|€«»B  top  fiaBpop  CvnurBai  ol  entis  accipentes  partem,  quanticun- 
PovKop^da  •  axXa  /i€Ta  tooi^  vJw  mc  tom  que  gint,  quantam  eorum  parens,  si 
evym^pw  rovt  in  rov  itpmXwvrriirayros  vlov  yiveret,  habuisset ;  quam  suocessio- 
^  Byrfoxpoi  tyyopm  KokwurBat  ^€(nrifo/*w  •  j^^^  ^^  stirpes  vocavit  a^tiquitas :  in 
a&d€pias  €lirayop^s  ^io^pas,  circ  ^pcin «  Ylqc  enim  ordine  gradum  qufieri  nolu- 

tfrr  (^^Xnai  A<n.  rat  c?rc  c'f  apptwyovwr  clrr  ^„g .  g^^^  ^^^^    ^ijig    ^^    filiabus,  eX 

€«  AyXiTomv  KartrfopToi^  tlrt  vin$Qvauuy  cItc  pj^nxortuo  filio  aut  filia  nepotea  vo- 
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cari  sancimus;  nulla  introdacenda 
difierentia,  sive  masculi  sive  fcBmi- 
X18B  sint,  et  seu  ex  masculorum  seu 
foeminarum  prole  descendant,  sive 
suae  potestatis,  sive  sub  potestate 
sint  constituti.  Et  haec  quidem  de 
Buccssionibus  descendentium  dispos- 
uimus. 


CHAPTER  I 

Of  the  succession  of  descendants. 

If  a  man  dies  intestate,  leaving  a  descendant  of  either  sex  or  any  degree, 
such  descendant,  whether  he  derives  his  descent  from  the  male  or  female 
line,  or  whether  he  is  under  power  or  not,  is  to  be  preferred  to  all  ascend- 
ants and  collaterals.  And,  although  the  deceased  was  himself  under  pater- 
nal power,  yet  we  ordain,  that  his  children  of  either  sex  or  any  degree  shall 
be  preferred  in  succession  to  the  parents,  under  whose  power  the  intestate 
died,  in  regard  to  those  things,  which  children  do  not  acquire  for  their  pa- 
rents, according  to  our  other  laws :  for  we  would  maintain  the  laws  in  re- 
spect to  the  usufnict,  which  is  allowed  to  parents  :  so  that,  if  any  of  the 
descendants  of  the  deceased  should  die  leaving  sons  or  daughters  or  other 
descendants,  they  shall  succeed  in  the  place  of  their  own  father,  whether 
they  are  under  his  power  or  sui  juris  and  shall  be  entitled  to  the  same 
share  of  the  intestate's  estate,  which  their  father  would  have  had,  if  he  had 
lived  ;  and  this  kind  of  succession  has  been  termed  by  the  ancient  lawyers 
a  succession  in  stirpes :  for  in  the  succession  of  descendants  we  allow  no 
priority  of  degree,  but  admit  the  grandchildren  of  any  person  by  a  deceased 
son  or  daughter  to  be  called  to  inherit  that  person  together  with  his  sons 
or  daughters,  without  making  any  distinction  between  males  and  females, 
or  the  descendants  of  males  and  females,  or  between  those,  who  are  under 

Eower,  and  those,  who  are  not.     These  are  the  rules,  which  we  have  estab- 
shed,  concerning  the  succession  of  descendants. 


El  Tig  tOivvv*  Si  qaifl  igitur.]  The  three 
first  chapters  of  this  novel  constitution  deserve 
the  attentive  consider ntion  of  the  reader,  not 
only  becaase  they  contain  the  latest  policy  of 
the  civil  law  in  regard  to  the  disposition  of  the 
estates  of  intestates  ;  bat  because  they  are  the 
foundation  of  oor  statute  law  in  that  respect. 
Vid.  Holt's  cases,  p.  259.  Peero  William's 
rep.  p.  27*  Free,  in  chan.  p.  693.  Sir  Thorn. 
Raymond's  rep.  p.  496.  And  they  are  still 
almost  of  continual  nse,  by  being  the  general 
gnide  of  the  courts  in  England,  which  hold 
cognizance  of  distributions,  in  all  those  cases, 
concerning  which  our  own  laws  have  either 
been  silent,  or  not  sufficiently  express. 

Eig  TOP  TO  idio  yovBug,  in  proprii  paren- 
tis locum  succcdant.]  Nothing  is  more  clear  in 
the  civil  law,  than  that  grandchildren,  even 
when  alone,  (although  they  descend  from  va- 
rious stocks  and  are  unequal  in  their  numbers,) 
would  take  the  estate  of  their  deceased  grand- 
father per  ttirpeSf  and  not  per  capita.  Suppose 
therefore  that  TK^^vsabonld  die,  leaTing  grand- 


children by  three  different  sons,  already  dead  ; 
to  wit,  three  by  one  son,  six  by  another,  and 
twelve  by  another;  each  of  these  classes  of 
grandchildren  would  take  a  third  of  the  estate 
without  any  regard  to  tbe  inequality  of  the 
numbers  in  each  class.  But,  as  to  this  point 
in  England,  the  law  reports  mention  no  judi- 
cial determination  ;  yet  it  seems  probable  that 
the  courts,  in  which  the  distributions  are  cog- 
nizable, would  order  the  division  of  an  estate 
in  such  a  case  to  be  made  per  capita; 
and  this,  partly  from  a  motive  of  equity,  and 
partly  from  a  consideration  of  the  intent  of 
the  statute,  relating  to  the  estates  of  intes- 
tates ;  for  the  stalute  directs  an  egtia/  and  jfist 
distributions  and,  when  the  act  mentions  rep* 
resentation,  it  must  be  understood  to  refer  to 
it,  in  those  cases  only,  where  representation  is 
necessary  to  prevent  exclusion,  but  not  to  refer 
to  it,  in  those  cases,  where  all  the  claimants 
are  in  equal  degree,  and  therefore  can  take 
mto  quitque  jwre^  each  in  his  own  right.  Vid. 
28,  24,  Gar.  2.  cap.  10.  Lib.  8.  Inst  p.  4. 
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KE«.  B.  CAP.  n. 

Ilcoi  T»p  a»tapT»9  huJioYns,  J^^  uscefiaefUiufn  successions, 

E,  .    ^  SI  igitur  defunctus  descendentes 

^         ^  J.   >  »  w    cHiidem  non  relinquat  nseredes,  pater 

^  ,       *    M,  *   autem  aiit  mater  aut  alii  parentes  ei 

»Xay««;  av)7««.r  rovrov.  ,rpor.M«rAu  d,<r.  supersint.  omnibus  ex  latere  cognati3 
«foM«r,  e'f  7p7;.«.«y  ,«„«,v  a«cX««.  c'f  /^ort -  ^^^^  praBponi  sancimus,  exceptis  soils 
pov  rn^m  <rvpanTOiuv^p  t«  rcAnmycraFri,  &^  fratribus  ex  utroque  parente  conjunc- 
dia  T«M  ^ft.  d,,X« V*rcu.  EZ  dt  m,XXo.  t«»m  ^^  defuncto,  sicut  per  subsequentia 
A»»oKr«irff€pi€«ri,ro»;TWjr/ioTi/i«r^a*ic€X««-  declarabitur.  Si  autem  plarimi  as- 
^cv,  o2  riFfff  iyyxrrtpoi  rip  jSa^/tip  cipc^cicF,  cendentiuni  vivunt,  hos  prseponi  ju- 
Appwvas  T€  K(u  $r}\€tasy  Wrc  npov  ptfrpof  bemus,  qui  proximi  gradu  reperiun- 
clre  irpos  varpos  tltv.  E*  dc  todv  ovtov  cx^-  ^^^y  masculos  et  foBminas,  sive  pater- 
m  fiaBfjLov,  ii  Itnjs  tU  avrovs  i}  Kkripovopxa  Tii»  sive  matemi  sint.  Si  autem  eun- 
ataipc^awoi,  awTTc  to  ficy  ij^ov  Xapfiai^w  ^^^  habeant  gradum,  ex  aequo  inter 
wayras  rovs  irpof  irarpof  dytorraff  6<roi  hj'  60S  hsereditas  dividatur,  ut  medieta- 
vorc  dy  &tn  •  ro  dt  (nroXomov  ^fwrv  rout  tem  quidem  accipiant  omnes  a  patre 
vpos  ptjrpos  ayiorras^  6<rovt  drprtrrt  dv  avrovs  ascendentes,  quanticunque  fuerint ; 
€vp€&fjv(u  ovfipatrf.  E»  dt  pjtra  r^v  avtovTfM  medietatem  vero  reliquam  a  matre 
tvptBwrw  adcX^t  17  adcX^i  c{  ixartpap  yo-  asceudentes,  quantoscunque  eos  in- 
p€o»p  awtarroptvoi  r^  rcXcvn^froyrc,  piera  r»w  venire  contigerit.  Si  vero  cum  as- 
iyyvrtpviv  r^  ^fu^  avioprnv  KX.tj6rj(ropTM,  tt  cendentibus  invenifloitar  fratres  aut 
KM  frarrfp  ^  /ii/n^p  eZi^oray  •  duupovpttnjs  €ls  dv  sorores  ex  ^trisque  parentibus  con- 
TOW  drjkadrf  ttis  Kkrjpovofuas  Kara  top  t»p  juncti  defimcto,  cum  proximis  gradu 
wpoa-iawop  dpiBpop^  Ipa  km  n»y  dptopT»p  km  ascendentibus  vocabantur,  si  et  pa- 
T»p  dd€\<f>»y  ^KaoTog  lorfp  ixoi  poipavy  pwde-  ter  aut  mater  fuerint ;  dividenda  in- 
fuap  xp^a-tv  U  TTjff  Tw  vl&p  rj  Ovyarfpwp  ter  eos  quippe  haereditate  secundum 
/iot/MZfey  roin-oroi^cfiari  dvpaficyovrov  irarpof  personarum  numerum,  uti  et  ascen- 
iavT^  irayT€\w  c/educecv,  cVftd^  dtnri  ravny*  dentium  et  ftatnim  singuli  sequalem 
Tijff  x/>7cr€w  fupos  ovny  nyr  KKijpopofuas  km  habeant  portionem ;  nullum  usum  ex 
Kara  btaitorttas  diKMop  dia  tov  irapopTos  dc-  fiiiorum  aut  filiarum  portione  in  hoc 
doMca/icv  jw/*ov,  oid€fuas  ffivkaTrojuvfis  «ia^  ^j^su  valente  patre  sibi  penitus  vin- 
pas  ^a$v  T^p  npoa^iop  tout^p,  tlrt  eri-  ^^^^re,  quoniam,  pro  hac  usus  por- 
Xcutt  €h€  dpptpts  tlfjirap  ol  wpog  ttjp  KKf,po-  ^^^^^  hffireditatis  jus  et  secundum 
poiuM^  KoKovp^^KM  tlTt  dl  dpptpo,  IjOfi^  proprictatcm  pcr  prffiseutcm  dcdimus 
Xc«ff  wpoarwFou  avptmTopTM,  km  cZtw  oiVcf-  j^^^^ .  differentia  nulla  servanda 
i^M)^  circ  Artfovmo,  ^v.  6p  bi^^opTM.       ^^^^  personas  istas,  sive    foemina 

sive  masculi  fuerint,  qui  ad  haeredi- 
tatem  vocantur ;  et  sive  per  masculi 
Tsive  per  foeminaB  personam  copulai^- 
tur ;  et  sive  su8b  potestatis  sive  sub. 
potestate  fnerit  is  cui  succedont 
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CHAPTER  11. 


Of  the  succession  of  ascendants. 

Bat,  when  the  deceased  leaves  no  descendants,  if  a  father  or  mother,  or 
any  other  parents,  grand-fathers,  great-grand- fathers,  &c.  survive  him,  we 
decree,  that  they  shall  he  preferred  to  all  collateral  relations,  except  broth- 
ers of  the  whole  blood  to  the  deceased,  as  shall  hereafter  be  more  particu- 
larly declared.  But,  if  many  ascendants  are  living,  we  prefer  those,  who 
are  in  the  nearest  degree,  whether  they  are  male  or  female,  paternal  or  ma- 
ternal ;  and,  when  several  ascendants  concur  in  the  same  degree,  the  in- 
heritance of  the  deceased  must  be  so  divided,  that  the  ascendants  on  the 
part  of  the  father  may  receive  one*half,  and  the  ascendants  on  the  part  of 
the  mother  the  other  half,  without  regard  to  the  number  of  persons  on  either 
side.  But,  if  the  deceased  leaves  brothers  and  sisters  of  the  whole  blood 
together  with  ascendants,  these  collaterals  of  the  deceased  shall  be  called 
with  the  nearest  ascendants,  although  such  ascendants  are  a  father  or  moth- 
er ;  and  the  inheritance  must  be  so  divided  according  to  the  number  of 
persons,  that  each  of  the  ascendants,  and  each  of  the  brothers,  may  have 
an  equal  portion ;  nor  shall  the  father  in  this  case  take  to  himself  any  usu- 
fruct of  the  portions  belonging.to  his  sons  and  daughters,  because  by  this 
law  we  have  given  him  the  absolute  property  of  one  portion :  and  we  sufier 
no  distinction  to  be  made*  between  those  persons,  who  are  called  to  an  in- 
heritance, whether  they  are  males  or  females,  or  related  by  males  or  fe- 
males, or  whether  he,  to  whom  they  succeed,  was,  or  was  not,  under  pow- 
er, at  the  time  of  his  decease. 


El  %ai  (oaiiiQ  ^  fiXTfjQ  ^ijaap.  gi  et  pater 
ant  mater  foerint.]  Bj  the  law  of  England, 
when  a  peraon  dies  intestate,  learing  a  father, 
the  father  ia  aolely  entitled  to  the  whole  per- 
aonal  estate  of  the  intestate,  ezclosive  of  all 
others ;  and  anciently,  [i.  e.  in  the  reign  of 
Henry  the  first,  yid.  11.  Hen.  primi,  Wilkins 
editore,  p.  266  ]  a  sorvmng  father,  or  mother, 
oonld  have  talieo  even  the  real  estate  of  their 
deceased  child.  Bat  this  law  of  sacccssioo 
was  altered  soon  anerwards  ;  for  we  find  by 
Gbnville,  that,  in  the  tine  of  Henry  the  second, 
a  father  or  mother  could  not  have  taken  the 
real  estates  of  their  deceased  children,  the  in- 
heritance being  then  carried  over  to  the  eolUt- 
eral  line.  Yid.  Glanville,  lib  7,  cap.  1,  2,  &c. 
1  Peere  Williams  50.  And  it  has  ever  since 
heen  held  as  an  bviolahle  maxim,  that  an  in- 
heritance cannot  ascend.  Co.  Litt.  11.  a. 
Bat  this  alteration  in  the  law,  made  since  the 
iicigD  of  Henry  the  first,  did  not  extend  to  per- 
sonal estate^  so  that,  before  the  statote  of  the 
first  of  James  the  second,  if  a  child  had  died 
istoftate  withont  a  wife,  child,  or  father,  the 
mother  would  have  been  entitled  to  the  whole 
personal  estate,  ezclasive  of  the  brothers  and 
•isters  of  the  istesCate  ;  hut  it  is  enacted  by 
that  statBte,  **  that  if,  after  the  death  of  a 
*'  father,  any  of  his  children  shall  die  intestate, 
*'  withont  wife  or  children,  in  the  lifetime  of 
'*  the  mother,  every  brother  and  sister,  and 


*'  their  representatives,  shall  have  an  eqnal 
"  share  with  her."     1  Jac.  2.  cap.  17.  §  6. 

Bat,  ahoald  it  here  he  aaked,  wbsther  the 
brother  of  an  intestate  would  exdade  the 
grand-father  by  the  civil  law  T  the  novel  ap- 
pears at  first  sight  to  answer  it  verv  faUy  in  the 
negative  by  enacting,  "that,  if  the  decetised 
"  leaves  brothers  and  sisters  together  with  as- 
**  cendanU  in  the  right  line,  these  oollnterala 
'*  shall  be  called  with  the  nearest  aacendanU," 
&c.  And  indeed  the  generality  of  writers, 
namely,  Gudelin,  Forster,  Ferriere,  Doma^ 
and  others,  all  anderstand  this  passage,  as  ad- 
mitting ascendants  and  brothers  to  take  jointly; 
yet  a  contrary  interpretation  hath  been  given 
hj  some  civiUans,  of  whom  Voet  ia  the  pttn- 
cipal,  whose  argument  in  support  of  it  are 
therefore  here  copied  at  lar;^e. 

*'  lUnd  non  satis  expediUnn  eat,  an  otasm 
'*  cum  ovo  ant  proavo,  nbi  alius  prozimior  as- 
*'  cendens  non  est,  fratres  germani  ejus,  qui 
**  defunctus  est,  concurre  debeant,  an  magis 
'*  avo  proavove  prceferendi  sunt,  eo8<][ne  ezcTn- 
''  dant  ?  Concursum  enim  ascendentram  natu- 
'*  raliter  gradu  remotiorum,  quos  nulius  inter- 
"  medius  existens  exclndit,  cum  fratribus^r- 
"  mania  defuncti  turentur  pleriqne,  moU  eo, 
«  quod  cum  proxime  ascendentibtu  fratres  ve- 
**  niunt,  Vid.  novel  IIS.  Froximns  autem 
**  sit,  qnem  nemo  antecedit*' 

'*  Sed  juris  rationibas  cenvenientas  videtnr. 
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**  avura  proavotnve  defancti  a  fratriboa  ejai 

**  germania  in  Baeceasione  exclodi ;  quia  impe- 

*<  rator  in  dicta  Novella  118.  emphatice  dixit, 

'*  fratrea  et  vorores  cum  proximU  gradu  as- 

*'  cendentibw  vocari ;  qualia  raentio  proximo- 

'*  rum  grada  inutilis  plane  ac  auperflua  eaaet, 

*'  si  non  per  gradu  proximos  denotarentar  illi, 

**  qui  in  prime  lineie  aacendentia  ^rada  aont ; 

**  cum  juria  certi  atqne  indabitati  sit,  nnnqnam 

**  in  ascendente  linea  locum  esse,  juri  reprse- 

**  sentationis,  per  quod  remotior  subintraret  in 

'*  locum  proximioria  defuncti ;  atqoe  adeo  saf- 

*'  fecisset,  si  general  her*  expreasum  esset,  fra- 

**  tree  com  aacendentibns  vocari.     Ne  dicam 

"  hoc  ipso,   quo  in  linea  ascendente  reprssen- 

'*  tatio  personiB  proximioria  admisaa  non  est, 

fieri  non  posse,  ut  avns  vel  proavus  defnncti, 

**  qui  a  patre  vel  matredefocti  certocertins  ex- 

'*  claditnr,  concurreret  com  fratribus,  qui  cum 

**  patre  matreqae  defoncti  concur  runt.     Q,ui- 

«(  bus  accedit,  quod  sententia,  de  avo  defuncti 

**  cum  germanis  ejus  fratribus  concurrent,  ad 

**  absurda  dncit.    Si  enim  verum   est,  quod  in 

<*  casu  quo  fratres   et  sorores  cum  proximis 

**  gradu  ascendentibus  ita  concuriant,  ut  bae- 

"  reditas  inter  eos  secundum  personarum  nu- 

**  mernm  dividenda  sit,  ac  ascendentium  et 

*'  fratramsinanli  aequalem  habeant  portionem 

*'  aecnndum  d.  Nov    118.  eteniret  necessario 

*'  ut  remotiores  ascendentes  ob  nefectum  prox- 

*'  imiorum  cum  fratribus  defuncti  concurrentes 

"  plus  fratribus  nocturi  essent,  quam  proximi- 

*'  ores  ;  dum,  poaiiis  duobns  fratribus  geraia- 

*'  nis  defuncti,  pater  et  mater  concurrens  duas 

*'  tantum  partes  sequales  auferrendo  efficerent, 

**  ut  fratres  singuli  qnartam  haereditatis  frater- 

**  nae  partem  capiant  ;  quatuor  antem  avi  avi- 

"  eque  existentes,  yirilea  totidem  partes  oc- 

"  cupando,  non  niai  sextam  singulis  defuncti 

*'  fratribus  relicturi  essent ;  sicuti  tantum  par- 

'*  tem  decimam  duo  fratres  singuli  essent  hab- 

*'  ituri,  si  cum  proavis  atque  proaviavos  (qna- 

*'  les  octo  esse  possunt)   deberent  concurrere, 

"  Quam  autem  a  ratione  id  alienum  sit,  ut  ma- 

**  gis  aliis  concursn  sue  nocennt  remotiores, 

**  quam  qui  ejusdem  lineas  proximiores  sunt, 

*^nemo,  ut  opinor,  non  sponte  satis  aenoscit. 

"  Denique    tantnm   eoncnrsum  esse  fratmm 

"  cum  patre  et  metre,  non  vero  cum  aliis  as- 

«  cendentibus  remotioribus,  ubi  pater  mater- 

**  que  deficit,  aperte  probant  Yerba  Novelise 

**  118.  dnm  illic  disertecautum,  ai  cum  ascen- 


"  dentibua  inveniuntnr  fimtrea  aut  sorores  ex 
"  ntrisqne  parentibas  conjoncti  defuncto,  eos 
*•  cum  proximis  gradu  ascendintibus  voctiri, 
"  St  aui  pater  aut  mater fuerint;  undo  seqni- 
**  tur,  eos  non  onmi  caau,  nee  promiscue  com 
"  omnibus  ascendentibus,  venire  ;  sed  si  pater 
'*  aut  mAter  fuerint :  ideoque  mox  igitur  sub- 
**  jicitur,  in  hoc  casu  patrem  nullam  ueum  ex 
**filiorum  aut  ftliarum  portions,  pMse  li^t 
"  penitue  vindicare^  nulla  avi  facta  mentione; 
**  cum  tamen  id  avo  squa  interdicendum  fu- 
**  isaet,  si  et  avus  cum  defuncti  nepotis  fra- 
<*  tribns  succedere  potuisset,  dnm  fratres  suc- 
<*  cedentes  aequo  potuisaent  in  avi  quam  in  pa- 
'*  tris  potestate  esse.  Ut  proinde  nihil  in  con- 
"  trariom  efficiat,  quod,  in  jure,  proximus 
'*  dicatur,  quem  nemo  antecedit  ;  cum  id  tum 
^  demom  admitti  debeat  quando  nulla  inde 
'*  absorditas  profloit ;  prout  in  boo  casn  fotn- 
*'  rum,  supra  monstratum  est."  Yid.  Joannia 
Voet.  com.  ad  Pandectas,  torn.  2.  lib.  88.  t. 
17  §  IS. 

But  this  question  seems  now  to  be  settled  in 
England,  in  consequence  of  three  determina- 
tions; the  first  of  which  was  given  in  the  Ex- 
chequer, in  the  case  of  Poole  v,  Wilshaw,  on 
the  9lh  of  July,  1708  : — the  second  in  the  case 
of  Norbury  v.  Vicars,  before  Mr.  Fortesene, 
master  of  the  rolls,  in  November  1749  : — and 
the  third  was  delivered  on  the  14th  January, 
1764,  in  the  case  of  Evelin  v.  Evelin,  by  the 
lord  chancellor,  who  decreed  in  fevoor  of  the 
brother  in  exclusion  of  the  grand-father,  hav- 
ing founded  his  opinion  partly  in  deference  to 
the  form^  determinations  :  partly  in  consider- 
ation  of  ihe  present  common  law  computation 
of  degrees,  relative  to  real  estates  ;  and  partly 
upon  the  benefit,  which  must  accrue  to  the 
public  bv  preferring  a  younger  man  to  an  older, 
the  brother  of  a  deceased  person  to  the  grand- 
father, propter  spem  aecreieendi. 

And  it  was  also  declared  to  be  the  opinion 
of  the  court,  that,  if  the  point  in  question  had 
been  res  integra,  and  solely  determinable  by 
the  Roman  law,,  the  Acree  would  Btill  have 
been  the  same  ;  which  declaration,  from  so 
high  an  anthority,  must  have  great  weight  in 
ascertaining  of  the  Novel,  and  must  incline 
civilians  in  general  to  think  more  favourably 
for  the  future  of  Voet's  arguments,  which  were 
particularly  quoted  and  mach  r^ied  upon  by 
the  court. 
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KE».  r.  CAP.  III. 

_      .    .  ,     ^  De  successione  ez  latere  venientum. 

— ,  .  •  SI  igitur  defunctus  neque  descen- 

tjl  TOiwir  6  n\€vr7f<ras  /xijdf  leanomf  f«7-  ^ieiites  iieque  ascendentes  reliquerit, 
df  &noPTas  «an.X«VT7,  »/>«tw5  irpot  rfjp  ^^i^^^  ^d  h^Breditatem  vocamus  fra- 
Kkripayotua,  K^Diav,^    rov.    aa^X<^.    *"  tres  et  sorores  ex  eodem  palre  et  ex 

m  aa«X^j  rov£  iK  Tov  oOrow  inirpof   »u  ^^^^^  ^^^^^  ^^^^^^^  ^^^3  ^^^^^  ^^^ 

n;r  oiV^f  M^poj  «x^«^«,  t^t  koi  /ura  patribus  ad  hsereditatem  vocavimus. 
r«,.  ^arcp«M  irpor  r,;.  icX,;k,.^^  .W  jj^^  ^^^^^  ^^^  existentibus,  m  se- 
\.<ra^.  Tavr«.  ^  ^rf  iJ,rovr«v,  .'.  dcvrcp^  ^^^^^  ^^^^  ^^^  ^^^^^  ^^  j^^ 
rain  U.u^  rav,  «acX^,  irpo.  r,.  .Xiypo-  ^^^.     ^^^^  yocamus,    qui    ex     uno 

'^  '^  *         '  parente    conjimcti    sunt     defuncto, 

Mnrrorrai  ra>  rcXcvrnircunri,  ctrc  oia  rov  ma-  x  i  • 

^,     ^     '  .         sive    per  patrem  solum,    sive   per 

^7  ,^^.     'r-fr  ^      X  matrem.      Si  autem  defuncto    fra- 

rcXcvrncrajo-t    aocXoot   t/irciniray,   «cai   trtpov  _  ^w-         ^^' 

t^^j,.«.Nj  N  •      tres  fuerint,  et  al  terms  fratns  aut 

oocXoMn;  »  aocXffinff  irporcXctniicrayrwv  fTOiOCff,  ^  ....  . 

^   J  ^  »  sorons  praemortuomm  nlu,  vocaban* 

KAndnaopTM  irpos  TTjp  KAnpovouiap  ovTot  lura  ^  _     *         ,.     ^  , 

•^  .         ,     tur  ad  haBreditatem  isti  cum  de  patre 

rmp  irpog  varpos  km  vpot  tufrpos  atuav  acf  .       ^i  ••  t        ^  /•        •    • 

^-  ,       ^  ,    et  matre  thus,  masculis  et  foeminis  : 

pTMfty  Tf  KOi  OnMitav  KOI,  d<rot  oiprorri  a»  -       . 

,  ,         ^  ^    ,  et,  quanticunque  fuennt,  tantam  ex 

•O-i,  TCHTOVTOV  MK  TqV  KATJOOIfOIJUaS  AfJYOPTM  /*€-    ,         ^   _ .  ^  .     . 

.       ,     ,  •    %\   X     a  haereditate     percipient     portionem, 

pof ,  mroy  o  auro»y  yoyfvr  ^fitXAt  Ketfipaptaf^  r         i  r 

cZ  ^•fo<ra..  Otfc.  dKokavBo.  iaru.,  ha,  cJ  rv-  q^^ntam  eorum  parens  futurus  esset 
xop  6  irparcXfvn7<r«  a«cX<^.,  o6  ol  ir«d«  accipere,  si  superstes  esset.  Unde 
«/H*Kr*,  W  ^icorcpov  yoi^m  ry  .a;^  rcXcvny-  consequens  est,  ut,  si  forte  pramor- 
iniiTi  ir/KMra>ir»  "cruinprrcro,  o2  ^  «rc/Novrc£  ^^^^    ^^^ter,    CUJUS    filii    vivunt,    per 

^€X<^i  dia  rou  trorpoj  /xoi^v  rvxoi.,  ^  njs  utrumque  parentem  nunc  defunct© 
luirpos,  o^V  ^rmnpnoyro,  irpori^Bo^iP  ol  pewonaB  jungcbatur,  superstites  au- 
Tovrov  froidcff  rwy  Wwir  0€mp,  d  km  rpirou  tem  fratres  patrem  solum  forian  aut 
9l<n  PaBpmf,  €lT€  irpot  irarpot  €It€  irpot  firj'  matrem  ei  jimgebantur,  praeponantur 
rpog  (IfifToy  ol  ^«wir  km  ctVc  App€V€s  clrt  istius  filii  propriis  thiis",  licet  in  tertio 
^X«ai,  ixnr€p  6  avrtop  yovtvs  npoeriftaroy  sint  gradu,  (sive  a  patre  sive  a  ma- 
€?  irtpirjv.  Km  iK  t»p  €va»Twp,  «'  6  ptv  ire-  tre  sint  thii,  et  sive  masculi  sive  fcB- 
pi»v  dd€\<t>ot  i(  4KaT€pov  yovttag  ovpanrtTM  minse,)  sicut  eorum  parens  prsepone- 
r^  reXcvn^croyn,  i  ^  irponXnrnia-as  dt  ipos  retur,  si  viveret.  Et  ex  diverso,  si- 
yoP€»s  wprptrm^  rovg  rmmv  iratidas  €k  rrjs  quidem  superstes  frater  ex  utroque 
kktjpopofuat  diTOKktiofjLtp^  &aw€p  km  airro£y  parente  conjungitur  defuncto,  prae- 
f { vtpujPj  cfcxXcMTo.  To  di  Tounmnp  npopofw-  mortuus  autem  per  unum  parentem 
opip  rav727  rjf  Ta(€i  n/f  trvyytpeuK  fu>voif  jungebatur,  huj US  filios  ab  haereditate 
vaptxop^  TOW  T»p  adcX^y,  dpp€P»p  §  Bfj-  exclubimus,  sicut  ipse,  si  viveret,  ab 
XcM»y,  vlow  ff  OvyarpatriPy  Ipa  €ls  ra  rw  haereditate  excludebatur.  Hujusmo- 
}bmp  yoP€»p  buuua  vtnurwKBwruf  •  oi^dm  d#  ^i  yero  privilegum    in  hoc  ordine 
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ilXXf  iravrrX<i»9  irpoaoMrw,  f«  ftiun^v  nfs  cognationis  solis  prsebemus  fratrum 
rofctfff  ipx^iiam^  rovTo  ro  dcxatoy  ov^tt-  masculorum  et  fGeminarum  filiis  aut 
povfiMv,  *AXXa  icoi  avroif  T019  t»p  odcX-  filiabus,  ut  in  suorum  parentum  jura 
^v  irauri  rorc  ravTi|y  ri/y  ^€py€fnap  irapt'  sUccedant ;  nulli  enim  alii  omnino 
XOf»€Py  &r€  fjMTa  «w  Idwv  Kpufoprai  &€uo»,  personsB,  ex  hoc  ordioe  venienti,  hoc 
app€v»v  T€  nu  BriXeuoPy  tin  irpos  frarpoj  j  us  largimuT.  Sed  et  ipsis  fratruum 
ctrt  npos  fUfTpos  c i«v.  Ei  de  lura  t»v  ^cX-  filiis  tunc  hoc  beneflcium  conferimus, 
^v  T€v  TeXcvnyooyroF  k<u  avuvrts,  &s  ff^  quando  cum  propiiis  judicantUT  tbiis, 
vpo€tirofityi  irpos  rrfp  KXrjpovoiiuaf  mXovyrat,  masculis  et  foBininis,  sive  patemi  si- 
oWw  rpoirf  ir/w  rrfy  cf  ^laStrov  dtadoxip  ve  matemi  sint.  Si  autem  cum  fra- 
fwj  Tw  adcXi^  ff  TTfg  dd€\<l>ris  iraidas  m-  tribus  defiincti  etiam  ascendentes, 
Xfwrdo*  <n7x»pw/i«r.  oi«€  e2  i(  eVurcpov  yo-  (gicut  jam  diximus)  ad  haereditatem 

V€W  6  a{,Tiav  fcarrip  ^  /xiynyp  awrjirrrro  ry  tc-  yocantUT,    nullo   modo  ad    SUCCessio- 

XcvTi,«rajn-i.  'OiroTc  roiwv  roij  tov  idcX^  jj^j^  ^b  intestato  fratris  aut  sororis 
KOI  Tfj,  ^Xinjs  iroiiTi  TOiovro  npopoptov  dfd»-  ^^^  ^^^^j  permittimus ;  neque  si  ex 
icfl/ifv,  Ik.  Toir  r^p  yo^«v  W€ur«»^«  tohw,  ^^roque  parente  eorum  pater  aut  ma- 
l^opoi.  rp^rav  6yr,,  fiaBp^,  prra  r«.  U  d*v-  ^^^  defuncto  jungebatur.     Quando- 

T.pavPaBi^npoyriPK\rjpovoi.iavKa\^vrai.  ^^.^^^    .^.^^^  ^^^^^  et  SOroris  filiis 

'^ ',  '  tale  pnvilegium  dedimus,  ut,  m  pro- 

*  ^r  I        >         r     pnorum  parentum    snccedentes  lo- 

r  r    ri  t-  i   r    1—      »  ^.^^jj^  g^^  ^^  tcrtio  coustituti  gradu, 

91  KM  cMivot  rptrov  ouoM»ff  ovyycyruv  /3a^-  ....  ,  , 

,  r         I"  ff  Q^j^  jjg^  q^j  jjj  secundo  gradu  sunt, 

J^^*.  ^'        »%  N  J  •      •%  N    ^d  hsereditatem vocentur :  illud  palam 

.       ,     ,  ,     ^  ^    .      'est,  quia  thus  defuncti  masculis  et 

Otfir,  ttf  tiprjKoufPy  o  T€A€VTijo-as  KaraAciWCi,  ^        .    .         . 

, ,  *    ,.    ^  fosmmis,  sive  a  patre  sive  a  matre, 

nayrof  Tovs  €<l)€i;rjs  €K  irAayiov  (rvyy€Ptis  npot  ...... 

.  V  r       ,      pr8eponuntur|Si«etiamillitertiumcog- 

TTjp  KArfpopofwxp  mAovficv,  Kara  ttjp  €Pos  cica-  *      .  ® 

o  a     '  f      {  >  nationis  similiter  obtineant  gradum. 

4v  ^       ,  N  ?  *-  Si  vero  neque  fratres,  neque  filios 

iroXXo*  rou  adrav  fioBp^v  ^p.B^.,  Kara  rap  ^^atrum,  sicut  diximus,  defuuctus  re- 
r.^  npoa^i^p  dp^pop  ^a$v  a^^p  ff  Kkf,-  ^(l^^ont,  omnes  de  inceps  a  latere 
popopia  ^Uaip^Ofiinrai.  ^^p  in  capita  o2  cognatos  ad  hareditatem  vocamus, 
ipiT^poi  XryoiHTi  popoi.  secundum  uniuscujusque  gradus  prae- 

rogativam,  ut  viciniores  gradu  ipse 
reUquis  preponantur.  Si  autem  pluri- 
miejusdem  gradus  inveniantur,  se- 
cundum personarum  numerum  inter 
eos  hsBreditas  dividatur;  quod  in 
capita  nostrce  leges  appellant 

CHAPTER  m. 
-     Of  the  succession  of  collaterals. 

If  a  man  leaves  neither  descendants  nor  ascendants  at  the  time  of  his 
death,  we  first  call  his  brothers  and  sisters  of  the  whole  blood,  whom  we 
have  also  called  to  inherit  with  the  fathers  of  deceased  persons. 

But,  when  there  are  no  brothers  of  the  whole  blood  with  the  deceased^ 
we  call  those,  who  are  either  by  the  same  father  only,  or  by  the  same  mother. 


400 


And,  if  the  deceased  leaves  brothers  and  also  nephews  by  a  deceased 
brother  or  sister,  these  nephews  shall  be  called  to  succeed  with  their  un- 
cles and  aunts  of  the  whole  blood  to  the  deceased;  but,  however  numerous 
these  nephews  are,  they  shall  be  entitled  only  to  that  share,  which  their  pa* 
rent  would  have  taken,  if  alive.  From  whence  it  follows,  that,  if  a  man 
dies  and  is  survived  by  the  children  of  a  deceased  brother  of  the  whole 
blood,  and  also  by  brothers  of  the  half  blood,  then  his  nephews,  (that  is, 
children  of  his  brother,  by  the  whole  blood,)  are  to  be  preferred  to  their  un- 
cles and  aunts ;  for,  although  such  nephews  are  themselves  in  the  third  de- 
gree, yet  they  are  preferred,  as  their  parent  would  have  been,  if  living. 
And,  on  the  contrary,  if  a  man  dies,  and  is  survived  by  a  brother  of  the 
whole  blood,  and  by  children  of  a  brother  of  the  half  blood  deceased,  these 
nephews  are  excluded,  as  their  father  would  have  been,  if  he  had  lived. 
But  among  collaterals  we  allow  the  privilege  of  representation  to  the  sons 
and  daughters  of  brothers  and  sisters,  and  no  farther ;  and  we  grant  it  only 
to  brothers  and  sisters'  children,  when  they  concur  with  their  uncles "  or 
aunts,  paternal  or  maternal :  for,  when  ascendants  are  called  to  inherit,  we 
by  no  means  permit  the  children  of  a  deceased  brother  or  sister  to  share  in 
the  succession ;  although  the  father  or  mother  was  of  the  whole  blood  with 
the  deceased  brother.  But  we  have  so  far  allowed  the  right  of  represen- 
tation to  brothers  and  sisters*  children,  that,  being  only  in  the  third  degree, 
they  are  called  to  inherit  with  those,  who  are  in  the  second ;  and  this  is  ev- 
ident, because  brothers  and  sisters'  children  are  preferred  to  the  uncles  and 
aunts  of  the  deceased,  paternal  as  well  as  maternal ;  although  they  are  all 
in  the  third  degree  of  cognation. 

But,  if  a  deceased  person  leaves  neither  brothers  nor  brothers'  children, 
we  then  call  all  the  other  collaterals  according  to  the  prerogative  of  their 
respective  degrees,  preferring  the  nearer  to  the  more  remote  ;  and,  if  many 
are  found  in  the  same  degree,  the  inheritance  must  be  divided  according  to 
the  number  of  persons;  and  our  laws  distinguish  this  manner  of  dividing 
an  inheritance,  by  calling  it  a  division  in  capita. 


ad  haereditatein  Tocamas.]  We  mast  here  ob- 
scrTB  in  relation  to  the  distinction  between  the 
whole  blood  ond  half  blood,  that  in  England 
the  rales  of  law  are  different,  according  to  the 
nature  of  the  estate  which  is  to  be  taken ;  for, 
in  case  of  lands  the  whole  blood  is  always 

E referred,  and  the  half  blood  is  no  blood  in- 
eritable  bj  descent.  1  Co.  insL  14  a.  Bat, 
in  respect  to  personal  estate,  the  law  has  not 
always  been  fixed  and  certain  ;  inasmacfa  as 
the  statate  of  the  23d  of  Car.  II.  (for  the  bet- 
ter settlement  of  the  estates  of  intestates,) 
takes  no  notice  of  this  distinction  betweea 
the  whole  blood  and  the  half-blood,  J}at  di- 
rects, that  distribution  shall  be  made  among 
all  those,  who  are  in  equal  degree  of  kindred 
to  the  intestate.  But,  it  being  certain,  that 
brothers  and  sisters  of  the  half  blood  are  in 
the  fame  decree  with  brothers  and  sisters  of 
the  whole  blood,  it  hath  been  the  general 
opinion,  that  brothers  and  sisters  of  the  half 
blood  w«re  entitled,  by  yirtae  of  the  statate^ 


to  an  ^qnal  share  of  the  intestate's  estate,  with 
the  brothers  and  sisters  of  the  whole  blood,  al- 
though there  are  several  precedents  of  judg- 
ments given,  since  the  statute,  allowing  the 
half  blood  to  have  but  an  half  share.  But  the 
law  in  this  respect  has  been  fully  settled  ever 
since  the  decree  of  the  house  of  lords  in  the 
case  of  Watts  and  others  versus  Crooke,  upou 
an  appeal  from  a  decree  in  chancery,  which 
had  been  ^iven  in  &vor  of  the  half  blood,  and 
was  affirmed  by  the  house.  Vid.  Shower's  cas- 
es in  Far.  108,  and  Strahan^s  Domat.  683.  2 
Mod  204.  Harris. 

Otfdevi  TqoTtfo  Null©  modo.]  "  Sancimni, 
'*  nt,  si  qnis  moriens  relinquat  ascendentiam 
"  aliquem  et  fratres,  qui  possint,  cum  parenti- 
"  bus  vocari,  et  alterins  prssmortui  fratris  fili- 
"  OS,  cum  ascendentibns  et  fratribus  vocentnr 
**  etiam  praemortni  fratris  iilii,  et  tantum  ao- 
*'  cipiant  p ortionem,  quantum  eomm  futurofl 
'*  erat  pater  acdpere,  si  rixisset"  Yid.  Nor. 
cxxvii.  cap  1.  Harris. 


END  or  THE  nfSTITUTES. 
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PROEMIUM,  OR  PREFACE. 

DE  CONPIRMATIONE  INSTITUTIONUM Page  1. 

THIS  amounts  to  an  imperial  constitution,  giving  a  Sanction,  to  this 
compilation  by  Tribonian  and  his  associates. 

In  nomine  Domini  nostri  Jesu  Ckristi,  This  is  elsewhere  used,  as  in 
the  second  and  third  confirmations  of  the  digests,  in  the  confirmation  of 
the  code,  and  of  several  of  the  novels.  In  nomine  Domini  nostri  Jesu 
Ckristi^  ad  omnia  consilia  omnesqve  actus  semper  progredimur.  Cod. 
1.  27.  2.  pr.  Hence  the  usual  solemn  form  of  beginning  last  wills  and 
testaments,  In  thb  name  of  God,  Amen.  That  the  ancient  Romans,  sel- 
dom entered  on  a  business  of  importance  sine  consUio  deorunh  et  ope  inr 
voccUa^  I  am  aware ;  but  I  suspect  this  practice,  was  rather  of  Christian 
origin :  3  Coloss.  17.  "  Whatever  ye  do  in  word  or  deed,  do  all  in  the 
name  of  the  Lord  Jesus,  giving  thanks  to  God,  and  the  father  by  him." 
See  Dr.  Taylor's  observations  on  the  proemium  of  the  Institutes,  Elem. 
Civ.  Law.  qto.  28.  This  form  of  testamentary  introduction,  cannot  be 
necessary,  unless  under  some  precise  and  positive  institution ;  of  which 
I  know  none  in  the  English  or  American  law.  I  refer  to  Taylor,  (loc. 
cit)  for  a  full  dissertation  on  the  titles  assumed  by  the  emperor,  of  which 
the  following  is  a  concise  account. 

Emperor.  Imperator.  Originally  conferred  on  victorious  generals, 
but  first  assumed  as  an  imperial  title  by  Augustus  Caesar. 

C(Bsar.  A  name  that  belonged  to  the  family  of  Julius  Caesar  as  a 
Cognomen ;  and  adopted  by  the  emperors  from  Augustus  to  Nero.  It 
was  then  given  to  the  next  in  succession  {destiruUi  imperio)  who  were 
denominated  nobUissimi  CtBsares :  it  was  reassiuned  by  the  emperors,  on 
the  removal  of  the  government  from  Rome  to  Byzantium. 

Flavins.    Borrowed  from  the  Vespasian  family,  and  retained  by  msny 
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of  the  emperors  after  Vespasian ;  it  was  then  dropt  for  some  time,  and 
reassumed  by  the  fourth  predecessor  of  Justinian. 

Justinian,    The  proper  niCme  of  the  emperor. 

JUlemaniciis,  Geiicus,  ^c.  From  the  nations  he  claimed  to  have  sub- 
dued. 

Pitta,  A  sir-name  or  agnomen,  first  imagined  for  Tiberius,  the  heir 
of  Augustus,  but  not  assumed.  It  was  afterwards  used  by  Antoninus 
and  his  successors. 

Fdiz.  A  name  which  Sylla  first  took  to  himself  after  the  death  of 
the  younger  Marius :  among  the  emperors,  first  assumed  by  Commodus. 

TViumphcOor.  From  having  triumphed  in  consequence  of  victories 
over  the  Persians  and  Vandals.  Yictar  and  TViumphator,  were  titles 
commonly  assumed  from  the  time  of  Constantine^the  Great  Justinian 
was  also  often  in  camp,  saluted  Callinicus  by  acclamation :  a  greek  tide 
of  the  same  import  as  victorious.  Triumphator,  was  never  given  for 
the  recovery  of  territory,  but  only  when  there  was  accession  by  conquest. 
So  Q.  Fulvius  and  L.  Opimius  were  denied  a  tritunph,  because  they 
only  recovered  Capua,  and  Fragelln.    2  Val.  Max.  8.  4. 

Augustus.  A  question  arose  in  the  senate,  (anno  urb.  oond.  727) 
whether  the  title  Romulus,  or  Augustus,  should  be  conferred  on  Octavi- 
'  an.  From  63  Dion.  Cassius,  it  should  seem,  he  would  have  preferred 
the  former  title,  but  on  the  motion  of  Munatius  Plancus,  the  name  Au- 
:  gustus  was  preferred ;  and  adopted  by  his  successors.  Thongh  it  was 
also  assumed  by  several  of  the  imperial  family  (as  by  €rermanicus)  who 
were  not  emperors.  After  the  time  of  Diocletian,'  it  was  changed  into 
Semper  Augustus, 

De  usu  ArmoTum  et  kgum.  Imperiam  Mofestatem.  Msjestas,  dar- 
ing the  time  of  the  republic,  meant  somewhat  like  the  'modern  phrase, 
the  majesty  of  the  people :  implying  the  ultimate  source  of  political 
power.  It  was  afterwards  applied  to  delegated  authority,  as  that  of 
prsBtovs,  judges,  &c.  Then  to  parental  authority  when  it  included  the 
power  of  life  and  death :  Majestas  Patria.  xxxiv.  Livy.  2.  has  majestas 
matronaium :  Pliny  ix.  60  majestas  pueriti».  When  the  people  by  die 
•lex  legia  conferred  all  power  on  the  emperor^  the  word  majestas  was 
applied  to  the  authority  they  delegated ;  as  mofestas  Augusti,  Tiberii, 
Ac.  Imperat&ria  majestas,  was  introduced  by  Galienus,  and  fiom  his 
time  continued.    (Taylor.) 

§  I.  De  beUis  et  legibus,  ^c.  Barbarica  gentes,  A  name  given  by 
the  Romans  to  all  other  nations  but  themselves  and  the  Greeks.  The 
five  provinces  of  Africa  here  alluded  to,  have  been  possessed  by  the  Van- 
dals ninety-five  years.    Cod.  1. 27.  de  off.  Prief;  Prtet.  Af. 

§  2.  De  Cemposiiiane  Codids  et  Pandeotarum.    In  the  seeoiid  year 
''Of  his  leign,  A.  D.  028,  Justinian  began  his  reformation  of  the  law. 
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The  Justiniaii  code  was  finished  by  Tribonian  629.  A  new  edition 
(^Cadex  repetiim  prmleciionis)  was  puUished  by  Justinian  in  634  lo 
630,  the  Digest  was  begun.  On  the  16th  December  633  it  was  finidied. 
The  digest  is  also  called  the  Pandects  firom  nap  and  d^xoftai  to  include  alL 
Hence  the  usual  reference  to  the  digest  {ff):  being  a  careless  writing  of 
the  Greek  letter  n.  On  the  21st  Nov.  633,  the  Institutes  appeared  in 
their  present  form. 

QiMsi  per  mecUum  profundum  euntes.  The  books  then  published  on 
the  Roman  law,  amounted  to  upwards  of  two  thousand  axOos  xotfitfhay 
noUur :  many  camel  loads. 

$  3.  De  tempore,  auUarUaHbus,  ^c,  magisiro  et  eapqucestare  sacri  pcUa? 
tii  noatfu  Magister  Palatii  or  Officiorum,  was  an  officert  somewhat, 
like  the  lord  Chamberlain,  or  perhaps  Master  of  the  Hou8eh(dd  of  Eng- 
land. The  officers  of  the  lower  ages  of  the  empire  were  generally  call- 
ed magistri,  as  magistri  Ubellorum,  scriniorum,  officiorum.  Hence  the 
master  of  the  rolls^  masters  in  chancery,  master  of  the  Grown  office,  &a 
of  the  £kiglish  system.  The  great  officers  of  the  repubhc,  and  of  th^ 
early  times  of  the  empire,  are  described  in  several  titles  of  the  first  book 
of  the  digest :  the  officers  of  the  lowei  enq[>ire,  in  the  first  and  la^t  bpok 
of  the  codew 

ErqucBsiore^  is  an  undeclinable  ablative :  the  other  cases,  exqusestory 
ezqusastoris,  exconsulis,  &c.  do  not  appear  to  be  used.  The  qiusstor  of 
ttxe  Palace,  was  somewhat  like  the  lord  Chancellor,  os  imperatoriSj  ar^ 
marium  legunky  ^c.  That  is  under  the  emperors :  for  the  office  of  qiu^r 
tor  at  first,  was  of  the  same  kind  with  our  secretary  of  the  treasury. 
(Taylor  38.  228.)  Constantine  instituted  the  office  of  Quaostor  PalatiL 
The  Qussitores  or  Inquisitors,  were  magistrates  long  known,  whose  ju- 
risdiction embraced  only  criminal  cases.  (2jOzimus  and  Procopius  de 
hello  Persieo.)  AntecessoTy  a  teacher  and  professor  of  law :  the  Juri^p^ 
riti,  were  practitioners. 

Post  Quadriennium,  Five  years,  seem  formerly  to  have  been  the 
term  usually  (indeed  universally)  allowed  for  the  study  of  the-  law. 
For  the  instructions,  as  to  the  division  of  time  allotted  for  studying  thc^ 
various  parts  of  the  civil  law,  viz.  the  Dupondii,  Edictales,  Papinianistsd, 
Lytn,  and  ProlyteB,  see  the  constitution  (omnem  rqwitioB  nostrcB,  4^.) 
prefixed  to  the  digests. 

$  6.  Ex  quibtis  Kbris  Naster  Cams.  Caiua  Uved  under  the  emperor 
Marcus  Aurelius,  and  his  institutes  were  read  in  the  schools.  Besidq  the 
institutes  of  Caius,  there  were  the  institutes  of  Paulus,  of  Ulpian,  of  Cal- 
listratus,  Florentinus,  and  Marcian.  There  were  also  prior,  codes,  anii 
digests :  as  the  digests  of  Alfenus,  Julianus^  Celsus,  Marcellus,  Ulpi^ 
the  Pandects  of  Modestinus,  &c. 

CttnsiiMwu^l  auikoriiy.    I  have  retained  Harris'a  expression,  a)- 
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though  there  may  be  some  ambiguity  attached  to  it  in  this  country, 
where  the  term  implies  something  founded  on  our  written  oonstituticms, 
or  fundamental  laws,  paramount  to  legislative  acts :  a  distinction,  that 
does  not  seem  likely  to  last  very  long,  in  states  where  the  power  of  the 
legislature  like  the  power  of  the  British  parli^ent,  is  onmipotent  But 
in  this  passage,  the  word  must  be  understood  secundum  subjectam  mate" 
riem,  as  alluding  to  a  particular  species  of  Roman  law.  InsL  L.  1  Tit. 
2.  $  6.  page  9.  of  the  present  work. 

L.  1.  (page  5.)  Definitio  Jtistiiice,  Justice,  is  used,  not  only  for  the 
disposition  to  render  every  man  his  due,  but  sometimes  also  for  the  act 
by  which  this  is  done :  as  when  we  do  a  man  justice. 

§  1.  Definitio  JurisprudenticB.    This  definition  is  very  convenient  for 
the  alliance  between  church  and  state :  an  alliance  that  I  hope  will  nev- 
er take  place  in  these  states.    I  know  of  no  things  that  ought  to  be  kept 
more  distinct,  because  they  are  so,  than  the  aifairs  of  this  world,  and 
those  of  the  world  to  come :  nor  do  I  know  of  any  two  things  that  des- 
]^tism  has  so  sedulously  laboured  to  intertwine.     I  would  not  so  con- 
strue the  old  advice,  Deorum  Injurice  Diis  curce^  as  to  protect  gross  vio- 
lations of  public  decorum  on  religious  subjects,  or  to  pass  over,  irritating 
and  offensive  outrages  against  the  religious  opinions,  or  ceremonies  of 
any  persuasion.    The  defendant  in  The  people  against  Ruggles,  8  John- 
son's New  York  reports,  290,  deserved  to  be  punished ;  but  the  doctrine 
laid  down  in  that  case  by  the  court,  may  be  carried  to  a  length,  that 
would  authorize  any  species  of  ecclesiastical  tyranny,  and  prohibit  any 
kind  of  rehgious  discussion.    Nor  is  it  strengthened  by  citing  cases  from 
Ae  jurisprudence  of  a  country  where  there  is  a  rehgion  by  law  estab- 
lished ;  or  by  quoting  the  present  passage  from  the  civil  law.    It  will 
have  little  weight  with  those  who  have  perused  the  ecclesiastical  history 
of  the  times  of  Justinian,  and  the  three  or  four  centuries  immediately 
preceding,  and  subsequent      Are  we  at  this  day,  to  regulate  the  rights 
of  conscience,  and  modify  our  system  of  religious  toleration,  by  the  no- 
tions of  a  Roman  emperor  of  the  6th  century  ?  or  adopt  the  church-and- 
state  law  of  Great  Britain  ? 

Tit.  2.  De  jure  naturall  Jus,  here,  is  taken  for  the  general  system 
of  natural,  national  and  civil  law,  in  contra-distinction,  to  the  positive 
laws  of  each  species.  I  consider  aU  law,  of  whatever  kind,  as  deduced, 
either  from  extensive  and  long-adopted  usage,  furnishing  presumptive 
evidence  of  general  expedience— or  from  reasonings  founded  on  the  na- 
ture  and  circumstances  of  human  society,  and  pointing  out  the  conclu- 
sions best  adapted  to  general  expedience. 

Jus,  Jussum,  Jura,  Jussa,  mean  a  rule  of  action  including  an  obliga- 
tioq,  or  duty  to  conform  to  it :  therein  differing  from  advice. 
Or,  it  may  mean  an  attribute  or  quaUty  of  actions  or  persons ;  what 
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we  use  synonymously  sometimes  with  right:  as  the  rights  of  a  conque- 
ror, the  rights  of  war  and  peace ;  the  right  of  using,  enjoying,  suing, 
defending,  &c.  the  rights  of  persons,  the  rights  of  things,  all  of  which 
are  called  Jura,  Under  this  meaning,  may  be  included  the  rights  be- 
longing to  particular  situations  in  life,  as  the  rights  of  magistrates  and  of 
citizens,  master  and  servant,  parent  and  child,  husband  and  wife,  &c. 

Or,  among  the  Romans,  it  might  mean  the  administration  of  justice. 
De  in  jus  vocando. 

The  other  subordinate  varieties  of  meaning  of  the  word  Jus,  appear 
to  me,  all  referable  to  those  above  enumerated. 

The  law  of  nature,  and  of  nations,  is  collected  from,  1st  the  practice 
of  civiUzed  nations,  2dly  the  opinions  of  the  best  writers  on  the  subject. 
The  writers  usually  cited  in  the  British  and  American  courts,  are  Albe- 
ricus  Gentilis,  Puffendorf,  Grotius  with  the  annotations  of  Barbeyrac, 
Yattel,  Burlamaqui,  Heineccius,  Bynkershoek  and  Rutherforth. 

§2.  Jb  appellatiane  et  efectibus,  page  7.  Quirinus.  From  the  Sabine 
word  Quiris,  a  spear :  or  from  Quiris,  Mars,  reputed  father  of  Romu- 
lus :  or  from  Cures,  Quires  a  Sabine  city,  which  furnished  Rome  with 
early  settlers.    Ovid  Fasti  II.  475. 

§  3.  Divisio  Juris.  See  Pandects  or  Digest  1.  6.  1.  de  Just,  et  Jure. 
AUerum  enirn  expresse  sancUur,  et  scripto  promulgatvr :  cUterum  tacUo 
populi  consensu  introducitur.  See  also^  de  leg.  as  to  written  and  com- 
mon law.  All  this  is  conformable  to  the  doctrine  of  the  English  and 
American  writers.  For  even  in,  this  coimtry,  we  adopt  in  every  state, 
all  our  legal  maxims  and  institutions  not  contained  in  constitutional  or 
legislative  acts,  as  the  common  law  of  the  state.  Nor  can  common  law 
be  entirely  dispensed  with  even  in  the  code  of  the  United  States, 
notwithstanding  the  very  able  opinion^  of  Mr.  Madison  and  Judge 
Chase. 

The  Romans  had  six  kinds  of  law ;  Lex,  Plebiscitum,  Senatus-Con- 

SULTUM,  CONSTITUTIONES  PrINCIPIS,  EdICTA    MaGISTBATUUM,  ReSPONSA  PbU- 
DENTTJM. 

The  Lex,  was  a  Populiscitum ;  or  decree  of  the  people,  on  the  mo- 
tion of  a  senator,  in  a  meeting  of  the  comitia  curiata,  or  the  comitia  cen- 
turiata. 

The  Plebiscitum,  was  a  decree  of  the  Plebian  order,  as  distinguished 
from  the  Patrician,  on  the  motion  of  a  tribune  of  the  people,  in  the  co- 
mitia tributa.     Plebs  was  a  part  only  of  the  people. 

Senatus  Cansultum :  this  was  originally  either  an  order,  vote  or  reso- 
lution, on  business  appertaining  to  the  senatorial  body :  or  some  act 
of  the  senate  confirming  some  act  of  the  people ;  or  latterly  imder  the 
emperors,  when  the  comitia  were  transferred  e  campo  (mortis)  ad  Pa- 
tres,  these  senatorial  acts,  were  the  only  remains  of  legislation  left  to  the 
senate. 
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CanstUuiumes  Principes.    PlacUa.    Detreta.    Imperial  constitntions. 

Augustus  Caesar,  having  contrived  to  make  not  only  all  actual  autho* 
rity,  but  almost  all  offices  centre  in  his  own  person,  became  at  length 
the  sole  lawgiver.  Sexto  demum  conndaiu  (a.  ti.  c.  725.)  poieniicB  secu^ 
rus,  decHijura,  quels  pace  ei  prindpe  tUeremur  HL  Tacit.  Ann.  28. 

Sometimes  the  imperial  constitutions  were  promulgated,  mediante  sc" 
naiu;  this  was  the  general  course  taken  by  Augustus,  at  the  advice  of 
Maecenas ;  in  which  he  was  followed  by  Tiberius.  The  mode  was,  to 
suggest  the  law,  in  an  oration  to  the  senate.  Hence,  for  some  years, 
the  senatus  consulta,  under  the  emperors,  were,  Juraj  aroHonibvs  Prin* 
cipum  constituta.  From  the  time  of  Augustus,  the  Leges,  the  Plebisd- 
ia,  and  the  Senaius-Consulia,  properly  so  called,  as  originating  with  the 
senate,  were  known  no  more.  After  Yitellius,  the  emperors  were  accu8« 
tomed  to  appoint  a  Quaestor  to  make  the  suggestion  in  a  speech  to  the 
senate.  What  the  senate  complaisantly  decreed  upon  these  suggestions, 
became  a  law.  After  a  time,  the  emperor  in  lieu  of  calling  upon  the 
senate  to  decree,  claimed  the  right  of  decreeing  or  enacting  upon  his 
own  authority,  the  resolutions  passed  in  the  senate,  on  the  suggestion 
contained  in  the  imperial  or  quaestorial  orations :  and  this  was  the  last 
stage,  the  expiring  embers  of  the  senatus  consulta ;  in  whose  place  were 
substituted  the  edicts  of  the  emperors. 

The  emperors,  enacted  laws  either  by  Episioke  or  rescripts,  by  Decre^ 
ta,  by  EdicUi,  or  by  CanstUutians. 

The  Episioke,  were  imperial  opinions  upon  cases  of  difficulty  submit- 
ted from  the  provinces  or  elsewhere. 

The  Decreia,  were  judgments  given  by  the  emperor  in  person,  in 
court.  Augustus  and  Claudius,  used  to  sit  frequently  and  long  for  this 
purpose. 

Edktay  were  laws  voluntarily  enacted  by  the  emperors,  sine  Senaiu^ 
but  they  were  generally  such  as  had  been  sanctioned  by  usage,  or  de- 
creed also  by  the  senate. 

Mandates,  were  directions  to  particular  persons. 

Interpretations  of  laws,  were  also  arrogated  as  within  their  jurist- 
tion  by  the  emperors.     The  two  last  are  of  the  nature  of  edicts. 

The  Imperial  Constitutions,  derived  their  force  at  first  from  the  powers 
conferred  on  Augustus  in  735  A.  U.  C. :  extended  afterward  to  Vespa- 
sian and  his  successors  ;  and  about  the  reign  of  the  Antonines  known  as 
the  Lex  Regia  ;  by  which  the  will  of  the  sovereign  duly  promulgated, 
was  declared  to  have  the  force  and  effect  of-  law.  1  Inst  tit  2  $  6. 
The  distinction  there  taken  of  constitutions,  is  into  personal  and  g^ie- 
ral.  The  personal  constitutions,  were  properly  prkrikges,  Lex  priva. 
These  were  forbidden  by  the  twelve  tables ;  Privilegia  ne  irrogantor. 
The  same  maxim  obtained  during  all  the  times  of  the  republic.     Vetani 
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'4off9s  <sacrMei  veiant:  12  ^teftuiir^v  bges^prhaiU  homimbm  wrogwL  Cic. 
pro  Dom.  §  17.  These  privileges  or  personal  constitutkins,  were. some- 
times amiexed  to  the  p^RMm,  and  sometimes  weace  real,  as  rdating  to 

-^some  : property  or  estate:  so  the  right  aoeooded  to. executors  under  the 

1  Roman  IwWy  of  paying  funeral  expences  in,  the  first  place,  was  con»der- 

-^ed  as  a  veal,  not  a  personal  ri^t,  bdng  allowed  ex  iniuiiu  causae^  non 

-personam. 

Harris's  note  on  the  lex  regia  is  as  follows,   (p.  9  of  his  translation*) 
''  Tbete  has  been  much  controversy  concerning  this  law :  vid.  Grav.  de 

.iZsffft.  imp.  lib.  sing.  c.  24  and  Hopp,  in  Inst,  1  A.  L  but  the  following 
eeems  at  least  to  be  a  probable  conjecture.  The  senate  and  people  con- 
ferred various  honours  on^AugtiStus  at  different  times.  In  the  year  724 
(A.  U*  C.)  ihey  made  him  tribune  for  life.      In  727  they  exempted  him 

.i&om  the  coercion  of  the  laws.      In  731  he  was  created  perpetual  con- 

>flul  :>  and  in  736  a  power  was  given  to  him  either  of  amending  or  mak- 

>(ing  whatever  laws  he  thought  •  proper.  These  and  other  decrees  in  fa- 
vour of  Augustus^  were  afterwards  generally  renewed  at  the  commence- 

"ioent  of  4he  reign  of  every  new  en^>eror,  as  appears  plainly  from  T^jd- 
tUBy'^mtnsenaiuSy  omnia  prinoipibus  solUay  Vespasiano  decremt  Tacii. 

'Hist.  11«  3.  Thus  in  tme,  all  the  several  decrees  of  the  senate,  by  be- 
ing frequoitly  renewed  together,  became  as  it  were,  one  law,  and  were 
called  Lex  Imperii  or  Regia :  and  they  probably  gained  this  title  in  imi- 

'iation  of  the  ancient  lex  re^,  by  which  the  Romans  conferred  the  su- 

:  preme  power  upon  Romulus  in  the  infancy  of  their  state,  liv.  lib.  34  c 
6.    Elementa  Juris  per  Rob.  Eden.  p.  17." 
Ediata  magistratuum  ;  seu  Praeiarmn  ;  jus  honorarium.  •  Prstor  was 

'  at  first  a  word  synonymous  with  chief  or  commander  (Cor.  Nepos  in 
Miitiade.)      The  office  of  Pr»tor  (partaking  of  the  English  offices  of 

•  mayor  and  recorder)  was  first  created  A.  U.  C.  387.  This  was  the 
Protor  urbanus,  or  city  magistrate.  In  the  year  A.  U.  C.  611.  A  Praotor 
peregrinus,  was  appointed,  after  the  model  of  the  Athenian  IJolsfta^xog 
to  decide  causes,  wherein  aliens  were  concerned :  though  sometimes  aae 
man,  held  both  offices  either  by  original  election,  or  subsequent  delega- 
tion, or  by  substitution  in  case  of  death.     (Taylor  211.)    The  branches 

'Of  law,  were  afterwards  so  divided  and  subdivided  certainly  not  without 
reason  and  foresight,  that  the  Praetors  amounted  to  eighteen  in  number. 
They  had  for  the  most  part  equitable  jurisdiction.    Jus  prcBtoriumy  ad- 

jusandi  vel  suppkndij  vd  corrigendi  juris  civilis  gratia,  propter  utUita- 
tempubUeam  introductamy  Dig.  1. 1.  7.  1. 

It  was  also  their  duty,  at  the  annual  commencement  of  their  office, 
to  publish  the  forms  of  proceeding,  and  the  rules  of  court,  (if  I  may  so 

'say)  which  should  operate  daring  their:  Prastoeship.     For  I  do  not  un- 
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derstand  this  practice  to  extend  to  the  kgal  maxims,  hy  which  their  de* 
cision  should  be  guided. 

Hence,  the  aciionis  civiles,  were  not  the  same  with  the  actionis  prcBtth 
rice.  In  the  time  of  the  emperor  Hadrian,  Ann.  884,  a  selection  firom 
Praetorian  determinations  was  made,  called  the  Perpetual  edict,  and 
enacted  as  part  of  the  Roman  law :  not  firom  its  own  authority  as  jus 
honorarium  magistratuum,  but  under  the  sanction  of  the  imperial  con- 
stitution. 

The  Pr»tori8Ln  annual  edicts  or  forms  of  proceeding,  were  pubUshed, 
on  a  Tabula  gypso  dealbaia,  or  Album ;  a  board  plaistered  with  gypsum 
yvnau  almUfifievo^  (the  gypsum  of  the  Greeks  and  Romans  was  the  same 
with  our  plaister  of  Paris,  that  is  a  sulphat  of  lime.) 

These  Leges  annuce,  according  as  their  expedience  was  discovered 
were  continued ;  and  then  became  edicta  translatitia.  Occasionally  also, 
the  Curule  .£diles  published  edicts,  which  as  their  expedience  seemed 
to  merit,  were  also  incorporated  in  the  jus  honorarium.  See  dig.  de 
iEdilito  edicto.  31.  1.  1.  38.  40.  41.  42. 

Responsa  prudenium,  Mainy  lawyers  whose  particular  application 
and  abilities,  had  rendered  them  eminent  in  the  profession,  undertook  to 
give  answers  to  such  questions  as  were  proposed  to  them. 
[  "^409  ]  But  ^these  answers  were  of  no  weight  in  the  time  of  the  Re- 
public, nor  even  imder  Augustus^  who  empowered  the  law- 
yers to  give  their  opinions,  by  a  general  commission ;  which  yet  did  not 
procure  them  any  great  authority.  Dig.  1.  2.  2.  46.  But  their  opinions 
grew  into  considerable  credit  in  the  reign  of  Tiberius^  who  prohibited 
any  person  from  presuming  to  give  an  opinion  in  matters  of  law,  with- 
out a  special  licence.  Still  the  answers  of  the  lawyers  had  not  the  force 
of  the  laws,  for  Tiberius  in  his  licences,  laid  no  injunction  upon  his 
judges,  to  regard  these  answers.  It  is  therefore  highly  probable  that  the 
answers  of  the  lawyers  were  first  considered  as  Istw,  under  Valeniinian 
the  third;  because  he  confirmed  the  writings  of  Gains,  ,Ulpian,  Paulf 
Papinian,  and  others,  nominally ;  and  forbad  the  judges  to  swerve  from 
the  opinions  of  these  lawyers  in  points  of  law :  and  because  many  in- 
conveniences arose  firom  the  various  opinions  which  even  these  lawyers 
gave  on  the  same  question,  the  emperor  ordained  that  the  judges  should 
be  governed  by  a  majority,  and  that  in  case  of  an  inequality  they  should 
follow  the  opinion  of  those  to  whom  Papinian  adhered,  tibi  diverstB  sen- 
terUuB  proferuntur,  potius  nnmertis  vincai  auctorum :  vel  si  numerus 
equulis  sit,  ejus  partis  precedai  auctoriias  in  qua  exceUentis  ingenii  vir 
Papinianus  emineat.  Cod.  1  Theod.  t.  4.  1  un.  de  responsis  prudentum. 
(Harris  in  loc.) 

The  PcUroni  were  for  a  long  time  Patricians ;  gratis  advocates,  and 
agents.    Their  clients  were  bound  to  relieve  them  firom  captivity  if  taken, 
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and  to  portion  their  daughters.  Hence  at  first,  the  fee  of  a  lawyer,  as 
the  fee  of  a  counsel  and  a  physician  yet  is,  in  England,  was  quiddam 
hmwrariwn :  afterwards,  it  became  a  profession,  and  fees  were  taken, 
which  were  regulated  by  the  hex  Oinda, 

From  their  vigilant  watching  over  the  cases  of  iheir  clients,  they  were 
called  caK^ore^.  Hence  Dr.  Taylor  after  Scaliger,  fancifully  derives 
Cavilling,  Cavillari,  Cavilatio,  firom  Cavere. 

Such  are  the  various  kinds  of  the  Roman  or  civil  law ;  of  which  the 
present  book  is  a  summary,  containing  the  general  principles  that  per- 
vade it  Great  indeed  have  been  the  obligations  that  Justinian's  posteri- 
ty owed  to  that  emperor,  for  the  laborious,  and  invaluable  digest  of  law 
compiled  under  his  auspices.  A  work  that  no  succeeding  age  has  hith- 
erto equalled.  The  Russian  code  drawn  up  under  the  directions  of  the 
empress  Catharine,  and  the  Tuscan  code  of  Leopold,  have  merit  indeed^ 
but  they  are  trifles  compared  to  the  great  work  now  under  consideration. 
Something  approaching  to  it,  has  been  attempted  by  the  em- 
peror Napoleon ;  and  the  code  Napoleon  as  *well  as  the  m-  [  *410J  ] 
troductory  orations  in  defence  of  the  leading  articles  contain- 
ed in  it,  have  great  merit. 

The  authors  or  redacteurs  of  the  Code  civil  Napoleon,  where  Por-tron- 
chet,  Bigot-Pream^ieu,  and  Maleville,  as  appears  by  the  Discours  Preli- 
minaire  to  the  "  Projet  de  Code  civil,"  presented  by  those  gentlemen  as 
a  committee  [appointed  by  government  on  the  24th  Thermidor,  year  8, 
and  published  the  year  after.  Cambaceres  indeed  reported  a  project  of  a 
code  civil  to  the  convention  some  years  before,  which,  although  Portalis 
and  the  others  praise  sufficiently,  they  adopt  sparingly.  Cambaceres 
was  consul  in  the  year  9. 

The  British,  and  of  course  the  American  code,  is  now  becoming  what 
the  Roman  code  was,  previous  to  the  labours  of  Tribonian  and  his  coad- 
jutors :  anOog  Koifiijlofr  noXltty^  many  cart  loads.  Cannot  the  same  con- 
densed view  be  taken  of  our  law,  as  was  taken  by  Justinian  of  the  Ro- 
man, and  by  Napoleon  of  the  French  code?  I  suspect  the  generality  of 
the  profession  are  of  opinion  this  cannot  be  done :  I  am  not  so.  Half  a 
dozen  men  of  talents  dividing  the  labour,  under  the  superintending  guid- 
ance of  some  one  person  to  whom  the  pen  should  be  ultimately  commit- 
ted, might  finish  the  work  in  four  years,  according  to  my  view  of  the 
subject :  and  a  consummation  it  would  indeed  be,  devoutly  to  be  wished. 

TU.  3.  De  jure  persanarum,  Aut  Uberi  sunt  avt  Send.  It  would 
require  a  volume  to  enter  into  the  great  question  of  slavery,  which  has 
been  well  discussed  of  late  years.    I  would  observe  briefly. 

That  throughout  the  whole  of  the  Jewish  History,  firom  the  days  of 

Nimrod  downwards,  there  was  no  controversy,  but  that  captives  taken 

in  war  could  be  made  slaves,  and  that  their  posterity  were  considered  as 
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akiy»i  nlm*     AH  tb«  p^triareb9  eounted  Iheir  slayes,  among  ihm  gMd^ 
Mid  chattels,  WUMg  tbeif  oxen,  their  tioraes,  their  caioelA,  &€. 
.    fiOaYery  among  tbQ  Jews  took  fi^ce 

1.  When  a  man  sold  himself  through  poverty,  25  Lev.  39. 

0.  When  a  father  sold  his  children,  21  Ex.  7. 

B,  When  creditors  seized  and  sold  their  insolvent  debtors,  or  tb^ir^ 
children,  2  Kings  c.  4.  v.  1. 

4.  A  t^ef  ^^  ^Id  when  be  could  not  pay  his  fine,  22  Ex.  3,  4 

6.  Prisoners  of  war. 

&  A  Hebrew  slave  ransomed  from  a  Gentile  might  be  sold  to  anothw 
Hebiew  by  his  master. 

But  the  Hebrews  were  slaves  to  the  Hebrews  for  six  years  oply,  o^r 
until  the  sabbatical  jubilee.  21  Ex.  2.  If  a  slave  married  however,  h^ 
pould  not  take  away  with  him  his  wife  and  children,  which  belonged  to 
Ifae  mast^.  21  Ex.  4  If  from  attachment  to  the  iamily,  the  slave  re- 
fused to  be  fireed  at  the  end  of  six  years,  or  at  the  sabbatical  year,  then 
Jfiia  master  might  bore  his  ears  with  an  awl  before  the  magistrate,  and 
the  slave  became  bound  for  life.  The  Hebrew  slaves  were  treated  more 
as  hired  servsuits  by  the  Jews :  not  so  the  bondmen  procured  fxoax  among 
the  heathen.  But  ev^i  from  the  heathen,  they  were  forbidden  to  ac- 
quire a  slave  by  stealth.  See  21  and  25  Levitt 
[  *^1  ]  "V^The  Phenicians,  Carthaginians,  Egyptians,  Greeks,  and 
Romans,  all  practised  slavery  without  any  doubt  being  en* 
lertained  of  its  propriety. 

Yendere  cumpos^ia  Capthum^  occidere  twH    Hor. 

Ilid  situation  of  slaves  was  very  bad  in  early  times.  Hector  tells 
Andromache  that  she  will  be  condemned  on  the  fall  of  Troy  to  draw 
water  as  a  slave :  so  Euripides  introduces  Hecuba  as  chained  to  the  gate 
of  Agamemnon.  The  Phenicians  seem  to  have  been  first  in  the  prac- 
tice of  kidnapping ;  see  14th  Odyss.  All  nations,  trading  in  slaves  seem 
prone  to  piean  and  clandestine  villanies ;  it  is  this  spirit  that  ba^  tempt- 
ed ^e  British  slave  traders  to  practice  and  encourage  the  same  base 
pethod  ojf  procuring  cargoes.  Slaves  were  very  ill  treated  among  th? 
Carthaginians.  The  abject  state  of  the  Helotes  among  the  [jacedempnir 
ans  has  become  proverbial. 

P^ves  were  also  in  a  bad  state  among  the  Romans.  They  were 
^saqueiitly  chained  to  the  gate  of  a  great  man's  house  as  porters. 

J  ^py  the  following  summary  of  the  circumstances  of  their  amdi- 
liqp  Igrom  Pr*  T&ylor  (^lem.  civ.  Law  429) ;  the  authorities  are  accu- 
rately cited. 

'*  Slev^  were  hel^  pro  nulUs :  pro  mortuis :  how  this  is  to  be  lyider- 
^(  jltpod  eoQsiat  A-  Fabe?  (apd  Gatbofre4  ad  D|g.  QU  17.  39.  209.)  jfjo 
*'  Qti#(ftn(^i6^ :  «s^y,  were  in  a  much  worse  state  than  wy  wtUe 
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**  whatsoeyer,  as  the  same  author  (Paber)  has  £^wn.  They  had  B9 
"  head  in  the  state,  no  name,  title,  or  register :  they  were  not  capable  of 
"  being  injured :  nor  could  they  take  by  purchase  or  desoent :  they  had 
"  no  heirs,  and  therefore  could  make  no  will :  exclusive  of  w;hskt  was 
"called  their  peculium,  whatever  they  acquired  was  their  master's: 
"  they  could  not  plead  nor  be  pleaded  for,  but  were  excluded  from  b^ 
"  civil  concerns  whatever :  they  could  not  claim  the  indulgence  of  ab* 
"  sence  reipublicce  causa :  they  were  not  entitled  to  the  rights  and  ^eon^ 
"  siderations  of  matrimony,  and  therefore  had  no  relief  in  case  of  adulr 
"  tery :  nor  were  they  proper  objects  of  cognation  or  affinity,  but  of  qua- 
"  si-c<^nation  only :  they  could  be  sold,  transferred  or  pawned^  as  goods 
"  or  personal  estate  ]  for  goods  they  were,  and  as  such  they  were  este^oa- 
"  ed :  they  might  be  tortiued  for  evidence :  punished  at  the  discreti<»  of 
"  their  lord,  or  even  put  to  death  by  his  authority :  together  with  maxty 
"  other  civil  incapacities  which  I  have  not  room  to  enumerate^" 

The  first  law  in  their  favour  was  the  lex  Cornelia  de  sieariis^  by  whkh 
the  killing  even  of  a  slave  became  punishable.     Dig.  48.  8. 

The^tf^  vit<Bei  neds  claimed  by  the  master,  was  restrained  by  Claudi- 
us the  successor  of  Caligula.    See  also  Dig.  ,48.  8.  2. 

*iik  813  ab  u.  cond.    Nero  by  the  lex  Petronia,  deprived    [  *412  j 
masters  of  the  power  of  sending  their  slaves  to  fight  Wild 
beasts  at  the  pubUc  shews. 

The  Emperor  Adrian,  prohibited  generally  cruel  freatm^bt  toWaid 
slares ;  and  he  banished  Umbricia  a  lady  of  quality,  for  five  yearly,  quod 
esp  kmssimis  causis  suas  anciUas  airacissime  tracUisset. 

Antoninus  Pius,  ap^ied  the  Lex  Cornelia  de  sieariis^  specifically  to 
the-masteis  of  slaves :  and  the  same  law  was  strengthened  by  Sevenuf 
laid  by  Constantino.    Cod.  L.  1.  de  emendant.  serv.  « 

Kftves  might  always  induce  an  investigation  by  flying  to  the  statues 
ef  the  princes.    Cod.  L.  1  de  his  qui,  dec. 

The  prevalence  of  Christianity,  though  neither  Christ  nor  his  apostletf 
have  condemned  slavery,  (4  Philem.  11.)  contributed  graduUly  bul 
greatly  to  am^id  the  condition  of  slaves. 

Atheaaius  (L.  c.)  says  there  were  several  persons  at  BoAie  who  had 
Uxi  and  twenty  thousand  slaves :  and  in  VI.  20  he  states  tli»t  at  a  timfr 
trhen  Uie  citizens  of  Athens  were  only  21,000,  the  slaves  amounted  t# 
400,000,  and  tfiat  the  small  Island  of  .Bgina  contained  470,000.  In  Af- 
rica,, slavery  has  been  established  from  time  immemorial :  thd  Arabs  had 
African  slaves,  long  before  the  settlements  of  the  Portuguese :  and  though 
some  additional  aggravations  have  occurred  firom  kidnapping,  and  itiour-^ 
skms  made  fi)r  the  express  purpose  of  procuring  cargoes,  still  the  Afri- 
4»Ln%  like  all  the  nations  of  antiquity,  were  from  the  earliest  ^^  i6  th* 
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practice  of  making  slaves  of  prisoners  of  war :  I  forbear  any  discussion 
of  the  right  of  slavery,  as  a  question  too  metaphysical*  and  abstruse,  to 
be  entered  upon  here.  Nor  will  my  view  of  it,  coincide  equally  with 
the  sentiments  of  the  middle  and  northeastern,  and  those  of  the  southern 
states.  In  England,  the  inexpedience  of  the  practice  is  considered  as 
settled,  and  there  appears  but  one  opinion  in  that  nation  on  the  general 
subject  of  the  slave  trade,  which  is,  that  it  ought  to  be  abolished.  The 
law  respecting  slavery  is  also  now  fixed.  The  case  of  Somerset  the  ne- 
gro has  determined  that  no  man  of  whatever  colour  can  be  held  as  a 
slave  in  that  country.  But  the  abstract  question — that  which  respects 
the  ri^t  of  reducing  a  human  creature  to  slavery  under  any  circumstan- 
ces, has  not  yet  been  investigated  so  profoundly  as  its  importance  de- 
serves. But  this  is  not  the  place  to  investigate  it,  nor  would  it  be  easy 
shake  off  the  bias  of  previous  habits  and  prejudgments. 

After  the  travels  of  Park  and  Homemann,  no  msui  can  reasonably 
pretend  that  the  Africans  have  a  right  to  complain,  who  from  one  end  to 
the  other  of  that  quarter  of  the  world,  have  exercised  from  the  begin- 
ning, and  still  do^exercise  the  right  of  reducing  each  other  to 
[  *413  ]  slavery,  *with  concomitant  practices  full  as  bad  as  any  that 
the  West  Indies  can  furnish.  Knowing  these  things,  I  can- 
not be  greatly  interested  in  favour  of  the  blacks. 

But  I  exceedingly  regret  the  prevalence  of  slavery  and  the  slave 
trade.  All  absolute  power,  has  a  direct  tendency,  not  only  to  detract 
fipom  the  happiness  of  the  persons  who  are  subject  to  it,  but  to  deprave 
the  good  qualities  of  those  who  possess  it  I  have  no  right  to  say  that 
it  makes  men  careless,  unfeeling,  and  unjust,  as  to  the  sufferings  of  a  fel- 
low creature,  because  these  dispositions  are  very  frequently  indeed  coun- 
teracted by  the  natural  good  qualities  of  the  master,  and  by  the  general 
manners  of  civilized  society,  at  a  period  when  kindness  and  humanity 
are  fostered  and  respected  by  public  opinion :  but  the  whole  history  of 
human  nature,  in  the  ]^resent  and  every  former  age,  will  justify  me  in 
saying  that  such  is  the  tendency  of  power  on  the  one  hand  and  slavery 
on  the  other.  Nor  can  any  country  be  so  well  cultivated  by  slave  labour, 
as  by  the  labour  of  freemen,  fairly  recompensed ;  nor  can  industry  be 
the  character  of  such  a  state  of  society ;  nor  can  there  be  any  permanent 
feeling,  either  of  individual  or  of  public  security.  Hence,  I  cannot  but 
approve  of  the  prohibition  of  the  slave  trade,  as  one  of  the  steps  toward 
a  gradual  abolition  of  the  whole  system  of  slavery ;  a  sjrstem  tfiat  great- 
ly detracts  from  the  industry,  the  improvement,  the  security,  and  the 
happiness  of  society,  wherever  it  prevails. 

In  England,  the  species  of  slavery  termed  Villenage,  was  abolished 
by  12  Ch.  2.  The  last  case  concerning  villenage  in  the  books,  is  that  of 
Crouche,  10th  Eliz.  Dyer  266.  C.  pi.  11.    So  are  the  Serfs  par  naissance 
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in  Prance :  bnt  under  the  old  regime,  there  were  Serfs  held  by  Mort- 
main, and  Serfs  who  became  so  by  loss  of  their  heritage :  that  is  un- 
der one  or  other  of  the  signoral  customs,  or  droits  feodaux.  Such  Serfs 
could  not  aliene  their  Serf-tenements,  unless  to  a  Serf  of  the  same  lord : 
they  could  not  marry  a  free  person,  or  the  Serf  of  another  lord :  they 
could  not  put  their  sons  into  the  clerical  profession :  they  could  not  make 
a  will  to  the  prejudice  of  their  lord,  &c.  See  1  Perriere's  Justinian  76* 
Somewhat  of  the  same  kind  obtained  in  Germany,  and  still  more  in  Po- 
land. At  present  I  apprehend  this  class  of  society  no  longer  exists  in 
Europe. 

There  is  no  where  in  the  scriptures  that  I  recollect,  any  direct  prohi- 
bition of  slavery,  except  as  to  the  bondage  of  the  Jews  among  them- 
selves ;  but  there  can  be  no  doubt,  of  its  being  contrary  to  the  gene- 
ral spirit  and  precepts  of  Christianity,  which  has  contributed  not  a  lit- 
tle to  the  abolition  of  villenage,  as  well  as  of  slavery.  In  the  year  1514, 
Henry  8th  manumitted  two  of  his  villains  in  the  following 
form,  "  *Whereas  God  created  all  men  free,  but  afterwards  [  *414  } 
''  the  laws  and  customs  of  nations,  subjected  some  under 
"  the  yoke  of  servitude,  we  think  it  pious  and  meritorious  with  God  to 
"  manumit  Henry  Knight,  a  Taylor,  and  John  Hule  a  Husbandman, 
"  our  natives,  as  being  bom  within  the  manor  of  Stoke  Clymmysland, 
"  in  our  county  of  Cornwall,  &c."  See  Barrington's  observations  on 
the  statutes,  2nd  edition,  249.  So,  Pitzherbert,  in  his  readings  on  4 
Edw.  1st,  Extenta  Manerii,  after  giving  the  state  of  villenage  in  Henry 
8th's  time,  says  that  it  then  began  to  decrease  in  all  parts  of  England ; 
and  he  thinks  that  no  men  should  be  bound  but  unto  God,  and  that  it  is 
contrary  to  the  principles  of  Christianity.  Barrington  251.  Robertson^ 
in  Ms  hist  of  Charles  the  6th,  v.  1  p.  324,  gives  a  great  number  of  in- 
stances* and  quotations,  to  prove  the  frequency  of  manumission,  from  a 
religious  principle,  together  with  the  forms  used  on  such  occasions.  In- 
deed Christianity,  greatly  contributed  in  the  middle  ages,  to  soften  the 
barbarous  manners  of  the  times.  Thus  a  law  of  Bavaf ia,  for  the  pro- 
tection of  foreigners  in  Lindebrouge's  collection  says,  Si  autem  eUiquis 
turn  presumptuostis  fuerit  at  peregrinis  nocere  voluerU^  14  solid.  mubUe' 
tur.  Deus  nam  dixit  {Exod,  21,)  peregrinum  et  pauperem  non  contrisia^ 
bisde  rebus  suis.  Barrington,  22.  See,  also  the  interesting  account  of 
the  Tkeuga  dbi.  in  1.  Robertson's  Ch.  5  p.  343 — ^356.  Hence,  seems  to 
be  derived  the  clause  in  our  indictment  for  assault,  that  the  Prosecutor 
was  in  the  peace  of  God,  and  the  Kin^. 

Sir  Thomas  Smith,  who  was  secretary  of  state  to  Edward  6,  and 
then  to  Elizabeth,  observes  that  he  never  knew  of  any  villains  in  gross^ 
in  his  time,  and  that  villains  appendant  to  manors  (villeins  regardant : 
glebsB  adscriptitii)  were  but  very  few  in  number :  that  since  England  had 
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received  the  christian  religion,  men  began  to  be  aflfected  in  their  con- 
sciences at  holding  their  brethren  in  servitude;  and  that  upon  this 
scruple  in  process  of  time,  the  holy  fathers,  monks  and  friars,  so  bur- 
thened  the  minds  of  those  whom  they  confessed,  that  temporal  men 
were  glad  to  manumit  all  their  villains.  But  he  adds,  the  holy  fathers 
themselves  did  not  manumit  thesir  own  slaves,  and  the  bishops  behaved 
like  the  other  ecclesiastics.  But  at  last  some  bishops  enfranchised  their 
villains  for  money,  and  others  on  account  of  popular  outcry :  and  at 
length  the  monasteries  falling  into  lay  hands,  were  the  occasion  that  al- 
most all  the  villains  in  the  kingdom  were  manumitted.  Smith's  repub. 
ch.  10.  Harris.     • 

In  England,  although  it  was  determined  that  trover  would  not  lie  for 
a  negro,  because  the  owner  had  not  such  an  absolute  property  in  his  ne- 
gro that  he  might  kill  him ;  (Salk.  66C.  Ld.  Ray.  1274, 
[  +415  ]  Smith,  V.  *Gould)  yet  trespass  per  quod  servUium  amisii 
would  lie ;  and  if  property  were  proved  in  the  negro,  he 
would  not  have  been  able  to  maintain  his  liberty  by  baptism  or  residence 
in  England  (5  Mod.  182  Chamberline  v.  Harvey)  until  the  great  case  of 
Somerset  the  negro,  by  which  it  was  determined  that  there  could  be  no 
slavery  in  England.  See  the  argument  of  Mr.  Hargrave  in  that  case, 
in  the  last  volume  of  his  edition  of  the  state  trials.  Of  the  supposed  effi- 
cacy of  baptism  formerly,  the  reader  may  find  a  very  curious  case  in  3 
Mod.  120.     Sir  Thomas  Grantham's  case. 

Villains  (hinds)  could  acquire  no  property,  for  quicquid  acquiriiur  aer^ 
TO,  eirqnisilttr  domino,  says  my  Lord  Coke.  Co.  Litt.  117.  C.  As  to  Ae 
distinctions  relating  to  the  right  of  the  master  to  wages  or  earnings  ac-> 
quired  by  servants  or  apprentices,  see  the  notes  on  the  above  cited  passa<^, 
ges  in  Harg.  Co.  Litt.  and  1  Campb.  Rep.  Nis.  Prius  627,  Thompson  v. 
Havelock.  Lord  Coke  in  his  note  on  villenage,  deduces  (after  St  Am-^ 
brose)  the  origin  of  slavery  from  the  introduction  of  wine :  non  essei  hxh 
die  servUuSj  si  ebrieias  non  essei :  Canaan  being  condemned  to  bondage 
for  exposing  the  nakedness  of  his  father  Noah. 

$  4.  Qtdbus  modis  servi,  ^c.  Venundari  pfzssus  est  This  was  per^ 
mitted  also  by  a  senatus  consultum  in  the  time  of  Claudian,  though 
manifestly  contrary  to  the  general  rule  that  no  man  can  change  his  cott* 
dition  on  his  own  authority.  Dig.  40.  12.  37.  In  such  cases  the  person 
selling  himself  was  required,  1st  to  be  of  20  years  of  age  at  least.  lb* 
L.  7.  and  Dig.  40.  13.  2dly  with  certain  knowledge  of  his  birth  and  coin 
dition  lb.  tit.  14.  and  Dig.  40.  12  L.  14.  et  seq.  3dly  The  purchaser 
also  must  act  bona  fide  lb.  L.  16.  par.  2.  and  L.  7.  par.  2.  4thly. 
That  the  price  paid  was  completely  at  his  disposal,  L.  1.  and  5.  Codj 
de  libeor  cans.  Dig.  40.  13.  Dig.  28.  3.  L.  6.  Cujus  adds  another  conditioa. 
ftrtily  That  he  idiould  neither  be  filius  fieimilias  or  matiUTfiitted.  for  He 
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€mmQi  ii^iiiff  the  nghli  «f  fte  FAt^r&ojiiUa^  or  of  t|ie  f^mi^    Pig.  40. 
12  h.  If    l#o  Philoan^pbtiP  ^])fogfLt^  thvi  ^em^itms  appsiUtnm  by  Im 

A  frewwi  ioighi  also  beeeme  »  sliiye,  by  ingfittilude  tow^ipda  his  p^^r 
leo,  by  (soactonfrtion  to  the  mioiB^  or  wild  boaste,  and  ao  beeo^^ng  mp- 
w  Pum^  By  a  status  consultum  Claudiauiimi  9.  ixe^  woiiuii^l  ipdulg- 
ifig  in  servile  amours  might  lose  her  freedooL 

NaacmUur  es  afidMs  no^irU,  Cujas  gives  a  fanoiful  aaalogy.  JBer 
dem  jure  ex  oncUfy  tuUi  servi  srnii^  quo  mUi  mitiiU  iph-  M^t^  ea^im 
soh  campmniw*,  vvt  pairis  saio, 

$  5,  De  Uberoruim  ei  Servarum  Differenim.    \a  England  the  people 
are  divided  ijito  1st  The  King  and  heir  apparent    2dly  The 
nobility  or  '^peerage  (a)  temporal,  c<H)sisting  of  dukes,  marr    [  ^AIQ  \ 
quisaea,  earls,  viscounts  and  barcms,  (b)  q^iritual,  tH>nsist* 
ing  of  archbishops  and  bishops.     31dy  The  commonalty :    consisting 
of  barcKiets  whose  titles  are  hereditary ;  knights,  whose  titles  are  per- 
aonal  only  and  not  hereditary ;  esquires  or  gentlemen,  acquired  by  birth, 
by  office,  by  prfc^^ssion,  or  by  courtesy ;  yeoinanry,  tradesmen,  artificers, 
and  labourers. 

In  diis  country,  the  title  of  ^<  excellency"  sometimes  given  to  the  Pre- 
sident of  the  United  States,  and  to  governors  of  states,  as  well  as  the 
title  ''  honourable"  bestowed  on  judges  aiid  members  of  Congress,  and 
^'  esquire"  applied  to  justices  of  peace  and  practioners  at  law,  I  regard 
aa  founded  on  courtesy  and  custom  only.  The  practice  of  addressing 
the  president,  a  governor,  or  a  judge,  as  an  esquire,  certainly  arrises 
from  neglecting  the  old  adage  that  omne  majtis  caniinei  ir^  se  mifws* 

Tii,  4  De  ingenvi  definUime  p.  12.  By  the  civil  law,  children  bom 
in  wedlock  (as  in  England)  fojlowed  the  condition  of  the  fathers,  Dig- 
6.  19.  If  bom  out  of  wedlock  (eontubernio)  they  follow  the  condition 
of  the  mottier.  In  England,  a  bastard  being  nuUius  filius  is  in  aU  ca- 
ses free,  the  presumption  being  in  favour  of  liberty :  so  if  a  man  many 
a  Nef,  she  becomes  free  forever  after :  and  a  child  bom  in  such  wed- 
lock is  also  free.     See  all  the  learning  w  this  subject  in  Harg.  Co.  JAtL 

laab.  •      , 

TU.  6.  Definitio  et  origo  Libertinomm,  ^c.  p.  13.  In  the  early  timefs 
of  the  republic  iit&er^U5  was  a  freed  man,  and  Liber imus  his  descend- 
ant.   Suet  Claud.  34.  8,  Isid.  4.    But  this  distinction  fell  into  disuse. 

i  1.  Qmbu^  modU  manumUHiur^  p.  14.  Liberty  could  anciently  be 
conferred  but  three  ways,  viz.  by  tesUm^ni :  by  the  emaus :  and  by  the 
vindiciaf  or  lictor's  rod.  This  is  evident-from  the  following  passages  in 
TuUy :  ai  neque  wwti,  m^ue  vindMa^  mtm  iesimmenio,  Hber  factum  ^t, 
nmk  ast  Hb».    In  Top. 
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A  man  was  said  to  be  Uber  cenau,  when  his  name  was  inserted  in  the 
censor's  loll,  with  the  approbation  of  his  master  at  the  public  census. 
But  the  method  of  acquiring  liberty  by  the  vindicta^  was  more  solemn 
and  formal.  For  it^  was  necessary  that  the  master  placing  his  hand 
upon  the  head  of  the  slave,  should  say  in  the  presence  of  the  prsBtcM*, 
hunc  hominem  Hberum  esse  soh :  to  which  the  praetor  always  replied, 
dico  eum  liberum  esse  mare  Quiriium,  Then  the  lictor  or  Serjeant  re- 
ceiving the  vindicta  or  rod  from  the  pr»tor,  struck  the  new  freed  man 
several  blows  with  it  upon  the  head,  face,  and  back,  after  which  his 
name  was  registered  in  the  roll  of  freedmen,  and  his  head  being  close 
shaved,  a  cap  was  given  to  him  as  a  token  of  liberty.  Harris. 
[  *417  ]  *This  is  not  quite  acciurate.  The  lictor  gave  the  slave,  a 
gentle  blow  on  the  head  with  the  vindicta,  and  a  box  on  the 
ear,  and  made  him  turn  lound  thrice.  Afterward  under  the  latter  empe- 
rors, in  lieu  of  the  census,  the  master  made  a  public  declaration  of  his 
intention  to  free  the  slave,  in  church.  Slaves  were  also  manumitted  by 
letter,  signed  by  the  master  in  presence  of  five  witnesses :  or  before  his 
firiends,  five  witnesses  being  present  at  the  declaration.  The  enfran- 
chisement by  vindicta,  might  take  place  before  a  consul  as  well  as  a 
praetor ;  and  in  the  provinces  before  a  proconsul,  his  legate,  or  deputy. 
See  dig.  1.  16.  2.  cod.  7.  tit.  6.  de  lat.  lib.  toll.  lb.  1.  1.  §  2.  de  his  qui  in 
eccles.  and  Sigonius  1.  1.  de  antiq.  Jur.  Civ.  Rom. 

The  ancient  form  of  manumitting  villains,  was  thus.  '^  If  any  person 
^'  be  desirous  to  enfranchise  his  slave,  let  him  with  his  right  hand  deliv- 
"  er  the  slave  to  the  sheriff  in  a  full  county,  proclaim  him  exempt  from 
'^  the  bond  of  .servitude  by  .manumission,  shew  him  open  gates  and 
"  ways,  deliver  him  firearms,  to  wit,  a  lance  and  a  sword,  whereupon 
''  he  becomes  a  free  man."  Harris,  from  Wilkins'  leges  anglo-saxo- 
nicao.  Afterwards,  manumission  of  villains  was  conferred  by  grant  and 
release,  of  which  Harris  has  given  a  form  firom  the  complete  Clerk, 
1676. 

Alius  muliis  modis.     Enumerated  cod.  7.  tit.  6  de  lat  Ub.  tollend&. 

Tit,  5.  ^  3.  De  Itbertinorum  dimsiane  subkOa,  The  three  classes  of 
freed  men,  here  mentioned,  had  different  rights  attached  to  their  respec- 
tive conditions. 

1st.  Freed  men  ef  the  greater  Uberty,  were  Roman  citizens  with  all 
privileges,  but  they  were  obliged  to  leave  a  part  of  iheir  property  by 
will  to  the  patron.  They  were  required  to  be  thirty  years  of  age,  and 
their  masters  twenty,  at  the  time  of  their  manumission  by  the  law  .£lia 
Sentia ;  and  all  the  usual  and  prescribed  forms  were  to  be  strictly  ob- 
served. If  any  of  these  requisites  were  wanting,  the  slave  became  only, 
2dly  Latinus  Junianus,  under  the  law  Junia  Norbana,  enacted  771  in  the 
consulship  of  Junius  Silanus,  and  Norbanus  Balbus ;  which  confined 
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the  right  of  being  considered  as  freedmen  of  the  greater  liberty,  to  those 
who  had  been  enfranchised,  by  will,  by  census,  or  by  the  vindicta. 
These  Latini,  were  not  Roman  citizens,  they  died  slaves,  but  during  life 
they  enjoyed  the  other  privileges  of  fireemen,  see  3  Instit.  8.  3dly,  The 
Dedititii,  were  persons  who,  while  slaves,  had  suffered  corporeal  punidL* 
m^it  for  some  crime,  and  were  named  after  some  tributaries  to  the  Bop 
man  people,  who  had  revolted  and  were  compelled  to  lay  down  their 
arms.  Dedititii,  quia  se  suaque  omnia  dedicertmt.  They 
could  never  become  Roman  citizens.  All  "VFthese  distinctions  [  '^418  ] 
were  destroyed  by  the  c(»istitutions  of  Justinian.  Cod*  7.  tit 
6. 1.  1  and  tit.  6. 1.  1.    Harris.    Ferrieie. 

Tit  6.  $  1.  De  servo  insiiiuto,  4*c.  Injuria  defundua  offijdeUmr^  p. 
16.  It  was  ignominious  for  the  goods  of  the  deceased  to  be  sold  at  pub- 
lic auction  for  debts,  see  Cic.  orat  pro.  Quintio« 

lb.  $  3.  Qmd  sit  in  fraudem,  ^c.  The  fraudulent  inteai  may  Um 
its  effect  in  this  case :  a  man  knowing  himself  insolvent,  ^ifranchisas  hm 
slave :  by  subsequent  acquisition  he  beccmies  solvoit :  the  slave  in  tfiis 
case  continues  free. 

In  the  following  case,  the  creditors  may  lose  the  slave,  althou^  ttMe 
was  no  fraud  accompanying  his  manumission.  A  master  enfraaehises 
during  known  and  acknowledged  solvency.  His  hoiise  and  goods  eM 
afterwards  consumed  by  fire.     The  manumission  cannot  be  set  aside^  fi>t 

ft 

it  was  fair  and  legal  when  made.     Ferriere. 

In  Elngland,  there  are  two  statutes  made  to  protect  creditoxs  against 
fraudulent  conveyances  and  devises,  27  Eliz.  ch.  4.  and  3  W.  and  M.  dL 
14,  see  Wilson  v.  Knubley,  7  East,  128.  * 

lb.  §  5.  QucB  suntjtistcB  causes.  See  the  9th  and  six  following  law* 
of  the  digest,  de  manum  vindic.  and  the  21st  law  of  the  digest  qmei^ 
qitibus  tnanum  that  is  dig.  40.  3  and  dig.  40.  9. 

A  son  might  become  master  of  his  frither,  if  he  had  been  left  heir  by 
a  testator,  to  whom  the  whole  family  belonged. 

Procurator.  Cujas  thinks  this  is  only  procurator  ad  Utes,  not  adpmgih 
da.  L.  22  observ.  c.  16.  A  mere  agent  ad  negocia,  might  be  under  the 
age  of  17.  see  L.  3.  ^  ult  de  minor,  (dig.  4.  4)  and  dig.  14  3.  de  InMit 
actione. 

Tit  7.  §  1.  De  lege  Furia  Canmia.  This  is  a  law  passed  in  the  tifliie 
of  Augustus  to  prevent  the  city  being  crowded  with  idle  and  disoffdarly 
persons.    Suet  Aug. 

Tit  8.  ^  2.  De  Jure  civ.  Rom.  in  servos.  1  have  already  treated  of 
the  condition  of  slaves  among  the  Romans. 

Ad  sacraim  statuam.  It  was  anciently  the  policy  of  ahnost  all  king- 
doms to  allow  of  sanctuaries  or  places  of  refrige,  and  they  are  ssid  to 
have  been  permitted  in  England  almost  as  soon  as  Christianity  was  re- 
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ceived.  In  the  eighth  year  of  Henry  8th,  the  foUowing  points  (which 
will  give  the  reader  some  idea  of  the  power  of  sanctuaries)  were  aflSim- 
ed  and  resolved  in  the  case  of  Savage,  to  wit :  That  in  England  the 
pope  without  the  king  could  not  make  a  sanctuary :  that  sanctuaries 
must  commence  with  a  grant  from  the  king,  and  then  be  confirmed  by 
the  pope :  but  that  if  they  began  by  a  bull  from  the  pope,  it  would 
be  insufficient,  although  ihey  were  afterwards  confirmed  by 
[  *419  ]  *the  king:  that  the  general  words  Ambittis,  PrcecinduSj 
Clausura,  in  such  grants,  whether  papal  or  regal,  did  only 
include  the  church,  cloister,  dormitory  and  church  yard,  but  did  not  ex- 
tend to  the  gardens,  bams,  stables  and  the  like :  that  sanctuary  de  jure 
communi  was  only  for  forty  days  (which  was  a  privilege  belonging  to 
all  parochial  churches  and  church  yards)  and  that  sanctuary  for  life,  or 
as  long  as  the  person  pleased  (which  was  an  usual  privilege  of  religious 
houses)  depended  upon  special  grants,  which  were  to  be  well  proved,  or 
otherwise  were  null  and  void.    Keilway  188.    Gibson's  Codex  1188. 

Sanctuary  never  extended  farther  in  civil  cases,  than  to  save  the  hpdy 
from  execution.  In  criminal  cases,  it  did  not  extend  to  treason ;  but  it 
did  to  murder  and  other  felonies.    2  Hawk.  PL  Cr.  32. 

Sanctuaries  lost  much  of  their  privileges  by  22  Hen.  8.  ch.  19.  27  H. 
8.  ch.  19.  32  Hen.  8.  ch.  12.  and  ch.  20.  and  they  were  entirely  abo- 
lished by  21  James  1.  ch.  28.  See  Middleton's  letter  from  Rome,  113. 
(Harris). 

Major  asperitas  dominorum.  In  England  the  lord  might  rob,  beat 
and  chastise  his  villain  at  will,  but  was  not  allowed  to  maim  him  :  for 
then,  the  villain  might  have  had  an  appeal  of  mayhem  against  him- 
Le  seigneur  paU  rob,  naufrer,  et  cAastiser  son  tnllebi  a  son  volunt.  Salve 
qi£U  ne  poii  lui  maim,  car  donques  U  avcra  appd  de  mayhem  envers  htL 
Termes  de  la  Ley. 

Tit  9.  De  patria  poiestaie,  p.  22.  Anciently  fathers  had  the  power  of 
life  and  death  over  their  children.  This  was  restrained  by  Trajan  who 
directed  emancipation  in  cases  of  great^  severity.  L,  1  of  the  Dig,  si  a 
parenti :  and  by  Adrian  L.  5  of  the  Dig.  de  Leg.  Pomp,  de  parricid : 
and  by  Alexander  Severus,  L.  3.  Cod.  de  patria  potest:  so  Ulpian  de 
AdvUeris :  Inauditum  fUium  pater  occidere  non  potest,  sed  accusare  earn 
apud  priBfectum,  prcesidemve  provincica  debet. 

A  man  might  acquire  the  rights  of  a  father  by  marriage,  legitimation 
and  adoption. 

_  As  to  the  right  of  a  father  to  the  acquisitions  of  his  child.  See  post 
Inst  1.  2.  tit.  9. 

THt.  9.  ^  1.  Definitio  nuptiurum.  Marriage  in  this  passage  is  term- 
ed indiscriminately  nuptice  and  matrifnonium.      There  are  other  terms 
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also  applied  to  marriage,  as  Cannubium^  Conjugium^  Consortium,  Qm^ 
tubemium,  Cancubinattis. 

Matrimoaium,  originally  meant  the  muon  of  male  and  female  for  the 
purpose  of  procuring  ofiispring.  Maris  et  foemituB  conjuncHo,  as  the 
2nd  Tit  of  the  Institute  has  it  Nuptics  strictly  means,  the  marriage 
ceremony.  Henca  the  expressions  Justam  tn^rimonium, 
*Ju3t(B  nupiicBj  meaning  that  kind  of  marriage  and  marriage  [  ^^420  ] 
ceremony,  which  was  conducted  accoiding  to  law :  and  this 
was  matrimony  »a%*  eloxi^y,  tnairknonhmi  and  nuptioB  soon  became  the 
popular  expressions  for  lawful  marriage. 

Cannubium,  conjugium,  consortium,  are  metaphorical  synonymies  for 
lawful  matrimony.  Cofinubium,  a  mutual  submission  to  the  marriage 
ceremony,  from  rmbendo  i.  e.  tegendo  ;  it  being  the  custom  of  the  bride 
to  cover  her  head  with  the  jUmmeum  or  veil^  Dr.  Taylor  deduces  it 
without  sufficient  reason  as  I  think,  more  distantly  from  a  Hebrew  root 
used  27.  Is.  6.  signifying  procreation,  production.  Conjugium,  a  mutual 
yoke.  Consortium,  a  mutual  lot  in  hfe ;  for  better  for  worse,  as  the  En- 
glish Church  ceremony,  properly  states  it 

The  Contubemium  was  the  matrimony  of  slaves,  a  permitted  cohabi- 
tation ;  not  partaking  of  lawful  marriage,  which  they  could  not  contract 
It  was  applied  also  to  other  kinds  of  unlawful  connection.  Cod.  2.  21. 
4.  Cod.  6.  5.  3.  Cod.  5.  6.  9.  Cod.  6.  59.  9.  Hence  there  was  no  pro- 
cess  of  adultery  in  favour  of  a  slave.  Cod.  9.  9.  23.  Dig.  48.  6.  6. 
But  although  civil  forms  might  be  disregarded  in  Contubemiis,  the  laws 
of  nature  as  to  incestuous  commerce,  were  held  in  full  force,  for  the  rea- 
son assigned  in  Inst  1.  15.  3.    See  also  dig.  23. 2.  14.  2. 

Concubinaius,  Semi-matrimonium  ;  conjugium  inequale.  A  full  d^ 
scription  of  this  may  be  seen  in  the  last  title  of  dig.  25.  The  Greeks 
also  allowed  of  this  left-handed  marriage,  as  I  beUeve  it  is  called  in  Eu- 
rope :  w^aiwQ.  Not  ad  Demosth.  C.  Nearchi  T.  IH.  p.  624.  Concubi- 
nage was  entered  into  before  witnesses,  otherwise  it  became  jwrostitution, 
dig.  25.  7.  3.  The  parties  might  dissolve  the  contract  and  cohabitation 
at  pleasure,  dig.  26.  7.  1.  It  did  not  admit  of  adultery.  Dig.  25.  7.  3. 
As  marriage  was  discouraged  between  officers  of  state  in  the  provinces, 
and  female  inhabitants  of  the  same  provmce,  they  were  permitted  to 
take  concubines  of  the  province.  lb.  1.  5.  dig.  23.  2.  38  and  57.  and  Cod. 
si  quacumque  prcecUct  potest. 

Concubinage  was  regulated  by  Constantino.  Cod.  5.  26.  unie.  7.  16 
ult  and  Justinian,  Nov.  18.  74.  and  89.  Concubina  est  mtdier  libera  in- 
upta  quam  vvr  ccOebs  domi  concubinaius  causa  solam  habet.  That  the 
man  should  be  unmarried,  was  not  required  by  the  old  or  prior  laws  re- 
lating  to  concubinage,  but  the  woman  only.  All  that  was  formerly  re- 
quired  of  the  man,  was,  that  he  should  be  at  least  twelve  years  of  age, 
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dig*  25.  7.  V  and  thmt  he  riunild  not  have  more  ooncabinef  than  one. 
Concubinage  was  abolished  by  the  emperor  Leo.    Nov.  Leo.  91. 

[A  Goncnbine  '  did  not  mean  in  the  civil  law  a  harlot ;  the  concubine 
was  a  person  taken  to  cohabit  in  the  manner,  and  under  the  character, 
of  a  wife,  but  without  being  authorized  thereto  by  a  l^al  marriage. 
Ck>ncubinage  was  confined  to  a  single  person,  was  of  perpetual  obliga- 
tion as  much  as  marriage  itself;  was  a  society  recognized  by  the  lawK, 
and  in  general  entered  into  between  persons  ^dio,  by  laws  of  policy^ 
were  forbidden  by  the  state  to  many  together  for  want  of  quaUty  or  for- 
tune ;  the  concubine  might  even  be  accused  of  adultery.  Those  charac- 
ters show  how  widely  mistaken  we  should  be  if  we  annexed  the  idea  of 
inunodesty  and  contempt  to  the  name  of  concubine  among  the  ancients, 
as  we  do  in  modem  times.  See  1  Brown's  Civil  Law,  80.  81.  5  Crib- 
boa's  Hist  399,  400,  8vo.  1828.] 

Concubinage,  I  understand,  obtained  not  many  years  ago 

[  *421  ]    in  Germany,  *if  it  does  not  at  this  day.    I  do  not  enter  at 

large  into  the  marriage  ceremonies  of  the  Romans ;  they  may 

be  sought  in  modem  compilers,  Rosinus,  Adams ;  but  after  Dr.  Taylor, 

I  shall  notice  the  three  kinds  of  lawful  marriage  among  that  people. 

Marriages  were  solennes^  solemn;  or  minus  solennes^  less  solemn. 
The  salmmes  were  ^th^  Usu,  Farre,  or  Coemptions. 

Marriage,  Usu^  by  prescription,  is  briefly  described  by  Servius,  in  his 
commentary  on  1  Virg.  Georg.  31.  and  18  Aul.  Gell.  6.  When  a  woman 
9chabited  with  a  man  for  a  whole  year,  with  a  view  to  matrimony, 
(matrifmmn  ergo,)  she  became  his  property  by  prescription,  under  a  law 
of  the  12  Tables*  Till  the  year  was  expired,  she  was  uxoTj  mainma, 
bat  not  materfamiUas.  An  absence  of  three  nights  would  break  the 
pBMcription,  or  umicapivn  ;  this  interruption  was  usurpaHo. 

This  seems  to  have  been  the  ddest  form  of  Roman  marriages. 

Marriage,  Fnrr^:  Confarreaiio.  This  was  the  most  solemn  form  of 
Biarriage  among  ttie  Romans :  by  it,  a  woman  became  copartner  with 
k^r  husband  in  all  his  sacred  rites,  and  in  all  his  substance,  and.  was  his 
sole  heir  at  his  death,  if  he  died  without  children.  Dion.  Halic.  1.  c.  If 
he  left  children,  she  succeeded  to  equal  portions  of  his  estate.  The  chil- 
*en  were  ptUrimi,  and  tnairimi,  and  had  peculiar  privileges ;  certain 
priests,  «id  the  vestal  virgins  being  chosen  from  among  them.  4  Tacit 
ann.  16.  1.  Aul.  Gell.  12.  The  ceremony  could  not  be  performed  with- 
out the  presence  of  the  Ptmtifex  maximus,  or  the  Flamen  Dialis :  Ser- 
viua  in  1  Georg.  It  was  attended  with  the  ceremony  of  the  parties  mu- 
fnally  breaking  together  a  cake,  Farra^  Panis  farreus.  Ten  witnesses 
"WtBre  necessary.  U^nan,  tit.  9.  fr  1.  It  was  dissolved  by  a  similar  cere- 
mony, Diffbrtnaiio.  It  M\  into  disuse,  about  tibe  time  of  Ttberina,  4 
Tae.  ann.  10. 
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Marriage,  Coemptione :  or  by  mutual  purchase.  The  man  and  the 
woman  delivered  to  each  other  a  small  piece  of  money.  Servius  ad  4 
Tirg.  iBneid.  103.  Cic.  orat  I.  57.  The  man  asked* the  woman,  will 
you  become  to  me  the  mother  of  the  family  ?  To  which  she  replied,  I 
will.  In  her  turn,  she  asked,  will  you  become  to  me  a  father  of  the 
family  ?  and  he  answered,  I  will.  The  woman  then  delivered  her  piece 
of  money  and  herself,  into  the  hands  of  the  man.  Until  this  period, 
and  preceding  the  Domi  dudio,  the  woman  was  sponsa  only :  after  the 
Demi  ductioy  the  marriage  was  completed.   ^  Dig.  35.  1.  15. 

CaemptiOj  was  also  called  cq^wenHo  in  tnanum.  The  wife  stood  in 
point  of  heirship  to  the  husband^  in  place  of  a  daughter. 

Among  the  Romans,  the  foundation  of  marriage  was  the 
C0N8SNT  of  ^the  parties.  Consensus,  non  Canctibitus,  facit  [  *422  ] 
wuptias.  Dig.  50.  17.  30.  Dig.  35.  1.  15. '  Dig.  24  1.  32.  13. 
But  this  consent,  must  have  been  between  parties  willing  to  contract,  of 
proper  age,  (that  is  14  for  the  male,  12  for  the  female,)  free  from  disabi- 
lities of  relationship,  able  to  contract,,  free  from  precontract,  from  legal 
disability,  and  that  consent  must  have  been  ratified  also  by  the  con)9ent 
of  the  parent.  Instit  1.  10.  pr.  which  given  afterward  by  Ratihabition 
would  not  answer  the  purpose  of  confirming  the  marriage.  Dig.  1.  5. 
11.  lb.  23.  2.  65.  1.  lb.  48.  5.  13.  6.  But  latterly  a  subsequent  confir- 
maticm  seems  to  have  been  valid :  Cod.  4  28.  7.  Without  this  consent, 
the  issue  were  illegitimate.  Inst.  1.  11.  7.  In  cases  of  insanity  or  cap- 
tivity, the  consent  of  the  parents  was  not  necessary.  L.  35.  Cod  de 
nupt  L.  28.    Cod.  de  Episcop.  aud. 

In  England  both  by  the  canon  law,  (canons  of  1603.  Can.  62,  63.  100, 
101.)  and  the  statute  law,  the  consent  of  parents  is  required :  the  want 
of  it  indeed,  did  not  avoid  the  marriage,  but  the  minister  who  married 
tfiem  was  punished  by  7  and  8  W.  3.  ch.  35.  But  by  the  marriage  act 
of  i&  Geo.  2.  ch.  33.  beside  punishing  the  minister,  the  marriage  is  de- 
clared void  in  many  cases  where  the  requisites  of  that  act  are  not  com- 
plied with.  The  general  train  of  chancery  decisions,  is  also  much  in  fa- 
vour of  devises  on  condition  of  marriage  with  consent  of  Ghiordians,  ^c. 
See  1  Fonb.  246.  1st  n.  edit,  or  L.  1.  ch.  4.  ^  10.  n. 

The  legal  prohibitions  were  Parentage,  (Parentela)  Relation- 
sHff,  Public  Decorum,  Rank,  Power  and  Age:  of  which  in  their 
order. 

Parentage :  Cognation :  Consanguinity.  The  connection  of  persons 
descended  from  a  common  parent  or  stock.  Strictly,  Cognati,  are  rela- 
tions by  the  mother's  side :  Agnati  relations  by  the  father's  side.  Adg- 
natij  or  Agnati,  include  Cognati,  but  not  vice  versa.  Dig.  38.  10.  10. 
Dig,  38.  7.  6.    So  Arrogati  include  the  Adoptaii,  but  not  vice  versft. 
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This  cognation  may  be  either  natural,  or  civil,  arising  firom  adoption ;  or 
mixed ;  of  this,  more  in  L.  3.  tit.  6.  post 

ReUUionship  or  affinity.  Is  the  connection  between  the  husband  and 
his  wife's  parents,  and  the  wife  and  her  husband's  parents.  Adfnes 
9UfU  \>iri  et  tixoris  cognati  ;  dido  ab  eo,  quod  dtUB  cognatumes  qtue  diver" 
8(B  inter  se  sunt,  per  nupticLs  copukmtur  ;  et  altera  ad  aUervus  cognationis 
finem  accedit :  namque  conjungendoR  adjinitatis,  causa  fit  ex  nuptiis. 
Dig.  ,38.  10.  4,  3.  There  are  no  degrees,  strictly  speaking,  in  affinity,  as 
there  are  in  parentage  or  consanguinity ;  but  I  am  considered  as  related 
to  the  parents  of  my  wife,  in  the  same  degree  that  she  is.  Although 
affinity  takes  place  between  me  and  my  wife's  parentage, 
[  ^423  ]  and  "^between  my  wife  and  mine,  yet  this  does  not  induce 
any  kind  of  relationship  or  affinity,  between  our  respective 
parents  or  consanguinei ;  for  their  situations  in  society,  ought  not  to  be 
affected  by  our  contracts.  Hence  comprivigni  may  intermarry.  Dig. 
23.  2.  34.  3.  Affinity  therefore  can  only  affect  the  man  and  woman  con- 
tracting.* Affinis  mei  ajfinis  non  est  mihi  affinis  as  North  said  in  Oxen- 
ham  et  ux.  V.  Gayre,  C.  B.  cited  Bac.  Ab.  tit  Marr.  A,  629. 

Formerly  the  Roman  law  prohibited  marriage  between 'persons  in 
direct  affinity  only,  Dig.  38.  10  4.  6 — 7,  L.  17.  Cod.  de  nupt  but  after- 
ward the  imperial  constitutions  forbad  it  between  a  brother-in-law,  and 
a  sister-in-law  in  the  collateral  line.  L.  5.  and  8.  Cod.  de  Incest  et 
Inut  Nupt  1. 

The  general  rule  is,  QMocunque  gradu,  quis  uni  conjugum  Junctus  est 
consanguinitcUe,  eodem  gradu  junctus  est  aiteri  affinitate.  Thus,  I  can- 
not marry  my  wife's  daughter  or  my  wife's  mother,  because  they  are  to 
my  former  wife  in  the  ascending  and  descending  line  of  consanguinity ; 
and  therefore  to  me  in  the  ascending  or  descending  line  of  affijuty. 

Perhaps  the  prohibitions  of  the  civil  and  of  the  canon  law,  may  be 
explained  in  a  short  ccxnpass. 

A 

i 
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In  this  straight  line,  the  letters  respectively  over  and  under  each  other, 
denote  parent  and  child :  within  this  line,  all  intermarriages  are  forbid- 
den (by  the  law  of  nature  as  is  generally  agreed)  whether  ascending  or 
descending.  D.  cannot  many  either  A,  B  or  C,  or  E,  F  or  G.  Dig.  23. 
2.  ult.  By  this  rule,  all  marriages  are  forbidden  between  those  who  are 
in  parenium  numero, 

"^The  next  rule  is,  that  all  marriages  are  forbidden  be-    [  *424l  ] 
tween  those  collaterals  who  are  in  parenium  Loco.     This  is 
the  respectum  PareTUelcB, 


i 


C  D 

1  k 

C  and  D,  E  and  F,  G  and  H,  &x:.  are  collaterals. 

Of  these  collaterals,  those  who  are  immediately  under  the  common 
stock,  cannot  marry  any  person  in  the  opposite  collateral  line. 

Thus  D  is  immediately  under,  or  next  to  the  common  stock  B.  Hence 
D  cannot  marry  with  C,  E,  G  or  L  For  like  reason  C  cannot  marry 
with  D,  F,  H  or  K. 

The  next  rule  is  that  with  respect  to  other  collaterals  as  E  and  F,  G 
and  H,  I  and  K,  they  may  marry  after  the  third  degree,  coimted  by  the 
civil  law  mode  of  computation :  which  begins  not  with,  but  from  the 
party  in  question  on  the  one  side,  and  counts  through  the  common  stock, 
to  the  party  in  question,  on  the  other  side ;  or  leaving  out  the  common 
stock,  and  including  the  parties  on  both  sides.  Thus,  in  what  degree  of 
relation  are  E  and  F,  who  are  first  cousins?  In  the  fourth:  and  they 
may  marry.  For  C  counts  one ;  B  two ;  D  three ;  F  four.  In  what 
degree  of  relationship  are  I  and  H  ?  Answer,  G  one ;  E  two ;  C  three ; 
Bfour;  Dfive;  Fsix;  H  seven.  The  prohibitions  of  intermarriage 
between  collaterals,  extend  by  the  civil  law  to  the  fourth  degree,  exclu- 
sive, according  to  the  above  mode  of  counting.  Hence  first  cousins  by 
the  civil  law,  being  in  the  fourth  degree  may  intermarry. 

The  Canon  law  computes,  not  by  counting  upwards,  then  through  the 
common  stock,  and  then  downwards  to  the  propositus — ^but  beginning  at 
the  common  stock,  counts  downward  on  either  line,  taking  the  longest 
when  one  is  longer  than  the  other.  Thus  E  and  F,  or  first  cousins,  are 
in  the  third  degree :  B  one ;  C  two ;  E  three ;  or,  B  one ;  D  two ;  F 
three.    Hence  marriage  between  first  cousins  is  forbidden  by  the  Canon 
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law,  whose  prcAiibitioii  extendfl  to  the  fourth  degree  of  Canon  law  com- 
putation INCLUSIVE.  Of  courae,  not  only  first,  but  seomd  cousins  are 
forbidden  to  intermarry  by  that  law.  The  more  numerous  the  prohibi*- 
ti(«,  the  more  profitable  were  dispensations.  Hence  the 
[  *425  ]  present  mode  of  "it^computing  canonical  degrees  was  introduce 
ed  by  pope  Alexander  2nd.  By  the  old  canon  law  and  the 
early  decretals,  marriages  were  forbidden  as  fsur  as  the  seventh  degree, 
answering  to  the  12th  of  the  civil  law :  this  was  reduced  to  the  fborth 
degree  of  canon  law  computation  (inclusive)  by  the  council  of  Lateran, 
1215.  But  Dr.  Taylor  says  it  was  so  in  England,  as  appears  by  some 
constitutions  he  examined  of  Oswald,  archbishop  of  York,  in  the  lOtfa 
century.  The  English,  and  we  after  them,  adopt  generally  the  civil 
law  regulations  on  this  head.  Blackstone's  table  of  consanguinity,  L. 
2.  ch.  14.  P.  203.  is  well  calculated  to  illustrate  the  comparison  of  the 
two  modes  of  computation. 

The  following  table,  is  taken  from  Bum's  ecclesiastical  law,  tit  mar- 
riages. 

A  man  may  not  marry  his 

Secundus  gradus  in  linea  recta 

ascendente, 
Cons.  Avia, 
Affin.  Avi  relicta. 
Affin,  ProsacniSj  vel  socrus  magna. 

Secundus  gradus  insaqualis  in  li- 
nea transversal!  ascendente. 
Cons.  Amita. 
Cons.  Matertera, 
Affin.  Poind  relida. 
Affin.  Avunctdi  reltcta 
Affin.  Amita  uxoris. 
Affin.  -Matertera  uxoris. 

Primus  gradus  in  linea  recta  as- 
cendente. 
Cons.  Mater. 
Affin.  Noverca. 
Affin.  Socrus. 

Primus  gradus  in  linea  recta  de- 

scendente. 
Cons.  Filia. 
Affin.  Privigna. 
Affin.  Nurus. 


1  Grandmother. 

2  Grandfather's  wife. 

3  Wive's  grandmodier. 


4  Father's  sister. 
6  Mother's  sister. 

6  Father's  brother's  wife. 

7  Mother's  brother's  wife. 

8  Wife's  father's  sister. 

9  Wife's  mother's  sister. 


10  Mother. 

11  Step  mother. 

12  Wife's  mother. 


13  Daughter. 

14  Wife's  daughter. 
16  Son's  wife. 
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16  Sister. 

17  Wife's  sistex, 

18  Brother's  wife. 


19  Son's  daughter. 

20  Daughter's  daughter. 


Primus  gradus  squaiis  in  linea 

transversali, 
Cons.  Sorer. 
Affin.  Sorer  uxaris. 
Affin.  FrcUris  relida. 
'"^Secundus  gradus  in  linea  recta 

descendente, 
Cons.  Neptis  exJUio, 
Cons.  Neptis  exJUia. 
Affin.  PronuruSf  i.  e.  rdida  ntpotie^    21  Son's  son's  wife. 

exfiUo. 
Affin.  PratwmSy  i.  e.  rdida  nepotis    22  Daughter's  son's  wife. 

exJUia. 
Affin.  Privigni  fitia. 
Affin.  Privignee  JUia. 
Secundus    gradus    in»quaUs    in 

linea  transversaU  desc^ideote, 
Cons.  Neptis  ex  fraire. 
Cons.  Neptis  ex  sorore. 
Affin.  Nepotis  ex  fraire  reHcta. 
Affin.  Nepotis  ex  sorore  reliota. 
Affin.  Neptis  uxoris  exfratre. 
Affin.  Neptis  uxoris  ex  sorore. 
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23  Wife's  son's  daughter. 

24  Wife's  daught^'s  daiughter. 


25  Brother's  daughter. 

26  Sister's  daughter. 

27  Brother's  son'&  wifc.    x 

28  Sister's  son's  wife. 

29  Wive's  brotlier's  daughter. 

30  Wife's  sister's  daughter. 

A  woman  may  not  marry  with  her 


1  Grandfather. 

2  Grandmother's  husband. 

3  Husband's  grandfather. 


4  Father's  brother. 
6  Mother's  brother. 

6  Father's  sister's  husband. 

7  Mother's  sister's  husband. 

8  Husband's  father's  brother. 

9  Husband's  mother's  brother. 


10,  Father. 

11  Step-father. 

12  Husband's  father. 


Secundus  gradus  in  linea  reeta 

ascendente, 
Cons.  Avus. 
Affin.  AvicB  reliottts. 
Affin.  Prosocer,  vel  socer  magnus. 

Secundus  gradus  inaequftlis  in  li- 
nea transversali  ascendente, 
Cons.  Putruus. 
Cons.  Avunculus. 
Affin.  Amiice  reUdus. 
Affin.  Maierter(B  reliotus. 
Affin.  Pairuus  mariti. 

Affin.  Avunculus  mariti. 

Primus  gradus  in  linea  recta 

ascendente, 

Cons.  Pater. 

Affin.   Viiricus. 

Affin.  Socer. 
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13.  Son. 

14  Husband's  son. 
[  #427  ]  *16  Daughter's  husband. 


16  Brother. 

17  Husband's  brother. 

18  Sister's  husband. 


19  Son's  son. 

20  Daughter's  son. 

21  Son's  daughter's  husband. 

22  Daughter's  daughter's  husband. 

23  Husband's  son'9  son. 

24  Husband's  daughter's  son. 


26  Brother'  son. 

26  Sister's  son. 

27  Brother's  daughter's  husband. 

28  Sister's  daughter's  husband. 

29  Husband's  brother's  son. 

30  Husband's  sister's  son. 


Primus  gradus  in  linea  recta 
descendente, 

Cons.  FUius, 

Affin.  Privignus, 

Affin.  Gener, 

Primus  gradus  sequselis  in 
Una  transversali, 

Cons.  Fraier. 

Affin.  Levir. 

Affin.  Sororis  relictus. 

Secundus  gradus  in  linea  rec- 
ta descendente. 

Nepos  exjUio. 

Cons.  Nepos  exJUia. 

Affin.  Progener^  i.  e.  relictus  nepiis 
exJUio. 

Affin.  Progener,  i.  e.  relictus  nepiis 
exjUia. 

Affin.  PrimgniJUius. 

Affin.  PrivigncB  JUius. 

Secundus  gradus  imequalis  in 
linea  transversali  descen- 
dente, 

Cons.  Nepos  ex  fraire. 

Cons.  Nepos  ex  sorore. 

Affin.  Nepiis  ex  fratre  relictus. 

Affin.  Neptis  ex  sorore  relictus. 

Affin.  Ijevirifilius,  i.  e.  nepo  sma- 
riti  ex  frcUre. 

Affin.  Gloris  Jilins,  i.  e.  nepos  ma- 


riti  ex  sorore. 

The  Levitical  degrees  are  to  be  found  in  the  18th  and  20th  chapters  of 
Leviticus,  and  they  are  these ;  see  Haines  v,  Jescott,  5  Mod.  168.     1  Ld. 
Bay.  68.  where  the  Levitical  degrees  are  tabulated  in  a  somewhat  diffe- 
rent order,  following  lord  Coke. 

A  man  may  not  marry 

His  mother 

His  sister 

His  son's  daughter 

His  daughter's  daughter 

His  father'  wife's  daughter 

His  father's  sister 

His  mother's  sister 
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[   ^428  ] 


His  father's  brother's  wife 

His  son's  wife 

*His  brother's  wife 

His  wife's  daughter 

His  wife's  sister. 
The  preceding  are  the  prohibitions  of  the  18th  chapter. 
The  following  are  from  the  20th^  chapter,  and  may  be  intended,  to  em- 
brace second  marriages. 

His  father's  wife 

His  wife's  mother 

His  father's  or  mother's  daughter 

His  father's  or  mother's  sister  ^ 

His  uncle's  wife 

His  brother's  wife. 
The  above-mentioned  table  of  kindred  and  affinity,  (from  Bums) 
therefore,  is  made  up,  not  from  the  specific  enumeration  of  prohibited  de- 
grees in  the  book  of  Leviticus,  but  from  the  principle  that  seems  to  guide 
the  Jewish  prohibition,  viz.  to  the  third  degree  of  the  Jewish  and  civil 
law  computation  inclusive :  for  the  Jews  calculated  degrees  in  the  same 
way  as  the  Romans  did,  viz.  from  the  propositus  exclusive,  up  to  and 
through  the  common  stock,  and  down  to  the  other  party  in  question,  in- 
clusive. 1  Selden's  uxor  Hebraica,  ch.  4.  The  English  law  allows 
marriage  at  the  fourth  degree,  as  computed  by  the  Jewish  and  the  civil 
law.  Harison  et  ux,  v.  Dr.  Burwell,  Vaug.  206.  2  Ventr.  9.  Gibs. 
Cod.  412.  The  prohibited  degrees  are  not  specified  in  32  Hen.  8.  ch.  38. 
which  declares  that  all  persons  may  lawfully  marry,  except  such  as  are 
prohibited  by  God's  law,  but  they  are  in  the  preceding  statutes  of  25  H. 
8.  c.  22.  and  28  H.  8.  c.  7,  but  Bums  Eccles.  Law  U.  405.  doubts  whe- 
ther the  two  last  statutes  are  in  force  since  32  H.  8.  ch.  38.  The  spiri- 
tual courts  are  confined  to  the  Levitical  degrees,  Vaugh.  206.  Harison 
et  tix.  V.  Burwell, 

[By  a  Statute  of  the  State  of  New  York,  marriages  between  parents 
and  children,  including  grand-parents  and  grand-children  of  every  de- 
gree, ascetiding  and  descending,  and  between  brothers  and  sisters  of  the 
half,  as  well  as  of  the  whole  blood,  are  declared  to  be  incestuous  and  ab- 
solutely void.  The  prohibition  against  such  marriages,  extends  to  ille- 
gitimate, as  well  as  legitimate  children  and  relatives.  Such  incestuous 
marriages,  and  also  adultery  and  fornication,  committed  by  such  rela- 
tives with  each  other,  are  made  indictable  offences,  and  punishable  by 
imprisonmeut  in  a  State  prison  for  a  term  not  exceeding  ten  years.  2 
R.  S.  3d  ed.  p.  199.  773.  This  is  also  the  law  in  Massachusetts.  Mass, 
Revised  Statutes,  1835,  part  4,  tit.  1.  ch.  130.] 
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I  have  made  a  doubt  whether  a  man  may  marry  his  wife's  sister,  his 
vnfe  being  dead,  from  the  expression  in  the  passage  in  Levit  '^  Thou 
lihalt  not  take  a  wife  to  her  sister  to  vex  her,  but  in  Hill  v.  Good,  Yaugh. 
302.  and  Carth.  271.  3  Keble,  166.  Gibs.  412.  it  was  determined  that 
this  case  fell  under  the  general  prohibition  of  verse  6.  including  all  that 
are  near  of  kin :  a  decision  indirectly  confirmed  by  Collet's  case,  T. 
Jones,  213.  Nelson's  Ab.  tit.  Marr.  1158,  1159.  15  Vin.  256.  and  lately 
by  the  court  of  arches  in  England,  (1811,)  agreeably  to  former  cases. 
Indeed  the  cases  where  marriage  with  a  wife's  sister's  daughter  has  been 
deemed  incestuous,  are  numerous.  Most  of  them  are  collected  in  4  Bac. 
Ab.  529.  See  Mr.  Butler's  note,  Co.  Litt.  235.  2.  2  Burns 
[  ^429  ]  *Eccles.  law,  414.  et  seq.  But  it  is  not  forbidden  by  the  law 
of  Pennsylvania,  see  act  of  1705  as  to  Incest. 

Mr.  Christian  in  his  note  4.  to  2  Blacks.  206.  is  right  when  he  says 
"  I  do  not  know  a  single  instance  in  which  we  have  occasion  to  refer  to 
the  canon  law :  but  the  civil  law  computation  is  of  great  importance  in 
ascertaining  who  are  entitled  to  administration,  and  the  distributive 
shares  of  intestate  property."     See  also  2  Bl.  Conmient.  504. 

The  following  terms  of  affinity,  collected  in  one  view,  may  assist  the 
ireader's  recollection. 

Socer:  a  wife's  fatlier  :  Beau  Pere. 

Socrus :  a  wife's  mother :  Belle  Mere. 

Noveroa :  a  step-mother :  a  father's  second  wife :  Belle  M^re. 

Vitriciis :  a  step-father :  a  mother's  second  husband :  Beau  Pere, 

Nurus :  a  daughter-in-law  :  a  son's  wife :  Bru. 

Oener :  a  son-in-law :  a  daughter's  husband :  Gendre. 

Camprimgni :  children  by  a  former  marriage. 

Privigmts  :  son  of  a  wife  by  a  former  marriage :  Beau  fils. 

Privigna :  daughter  of  my  wife  by  a  former  marriage :  Beau  fille. 

Vxoris  fratri :  wife's  brother :  brother-in-law:  Beauirere. 

Uxaris  soror :  sister-in-law :  wife's  sister :  Belle  soBur. 

Pratria :  brother's  wife :  sister-in-law  :  Belle  soBur. 

Levir :  brother-in-law  to  the  wife :  Beau  frere.     dav^. 

Olos :  sister-in-law  to  the  wife :  Belle  sceur.    x^lfog. 
Pater:  Mater:  father:  mother. 
Avus:  Avia:  grand-father:  grand-mother. 
Proavus:  Proavia:  great-grand-father:  great-grand-mmher. 
Abavus:  Abavia:  great-grand-father's  father:  great-grand-father's 
mother. 

Atavus:    Atavia:    great-great-father's    erand-father :   crreat-CTeat- 
father's  grand-mother.  ^        ^ 

Tritavus :  Triiavia :  great-great-father's  great-grand-father  :  great- 
great>-father's  great-grand-mother. 
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father  and  mother  of  the  above. 


'  FiUus :  FiUa :  son  :  daughter. 
Nepos:  Neptis:  lineaUs:  grand-son:  grand-daughter. 
Pronepos :  proneptis :  linecUis :  great-grand-son :  great-grand-daugh- 
ter. 
Abjiepos:  Abneptis:  linecUis :  son  or  daughter  of  the  above. 
Atnepos :  Atneptia :  linealis :  son  or  daughter  of  the  above. 
.Q      Trinepos :  Trineptis :  linealis :  son  or  daughter  of  the 
^  [    ,  above. 

'  Palruus:  uncle  by  the  father's  side  :  father's  brother. 
Amita :  father's  sister :  aunt  by  the  father's  side. 

Amit^Va^T '  \  g^t-uncle :  great-aunt  by  the  father's  side. 

Prapatruas  magntis : 

PrtMimita  magna : 

Abpatruvs  magnus :  )  grand-father  and  grand-mother  of  the  great 

AbamUa  magna :       )      uncle  and  great-aunt  on  the  father's  side. 

Patrueles :  (k  patruo)  sons  and  daughters,  cousin-germans  on  the 

father's  side. 
Amitini :  (ab  amitd)  the  same  descended  of  the  father's  sister. 

Avunculus:  McUertera:  mother's  brother:  mother's  sister:  mater- 
nal uncle  and  aunt. 
Avunculus  magnus :  matemaf  great-uncle. 
Matertera  magna  :  maternal  great-aunt. 

Proavunculus  magnus :  great-uncle's  father  on  the  mother's  side. 
Promatertera  magna :  great-uncle's  mother,  on  the  mother's  side. 
Ab  avunculus  mugnus :  grand-uncle's  grand-father,  ^    on  the  mo- 
Ab  nuiterera  magna :  grand-uncle's  grand-mother      \      ther's  side. 

Mai   t    '  ' '    [  cousin-germans  on  the  mother's  side. 

Nepos  and  Neptis  are  properly  grand-children :  but  these  terms  are 

also  applied  to  nephews  and  nieces  :  Prceierea,  nepotem  ex  patre  aui  ex 

sorore,  a  Juris-peritis  imperite  did,  admoneni  erudUi;  nam  fratris  aut 

sororisJUius  dici  solet  e  doctis,  nepos  autem  respectu  avi,  utJUius  respectu 

patrts  diciiur,     Joh,  Calvini  Lexicon  Juridicum  sub  voce  Nepos.     In  this 

imperitiore  sensu,  Lord  Coke  uses  it :  see  his  table  of  consanguinity  and 

affinity.    Co.  Ldtt.  18.     Hence 

Nepos :  Neptis  : 
Pronepos :  Proneptis  : 
Abnepos:  Abneptis: 
Atnepos:  Atneptis: 
Tri?iepos:  Trineptis: 

This  application  of  the  term  Nepos,  may  perhaps  be  authorized  by  the 
expression  of  Caius,  Dig.  26.  4.  7.  and  in  L.  nemini  17.  Cod.  denupt. 
but  in  both  passages  it  is  ambiguous. 

The  distinction  of  linealis  and  collateralis,  takes  away  the  ambiguity. 
No  doubt,  the  more  accurate  expression  for  a  nephew  or  niece,  \s  fratris 
vel  sorosis  Jilitis  velJUia, 


o 
O 


} 


collateralis : 


Mean  nephews  and  nieces 
and  their  lineal  descend- 
ants. 
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The  next  in  number  among  the  legal  prohibitions  to  marriage  among 
the  Romans,  was,  offence  Eigainst  PiMic  decorum, 

Justinian  post.  §  9.  states  three  cases  of  prohibition,  1st,  The  daugh- 
ter of  your  wife  after  divorce.  2ndly,  The  affianced  wife  of  a  son,  though 
not  a  daughter-in-law  :  for  the  Romans  had  their  spofiscUia  or  pre-con 
tracts,  as  well  as  marriage  contracts.  The  consensus  spon- 
[  *431  ]  salitius  was  one  thing :  the  consensus  fncUrimonialis  another. 
Taylor,  303.  3dly,  The  affianced  wife  of  a  father,  though 
not  a  mother-in-law.  These  were,  quasi  privigna^  quasi  7iurus,  qtuisi 
noverca.  These  cases  are  taken  from  Dig.  23.  2.  12.  To  these  enume- 
rated by  Justinian,  may  be  added,  4thly,  an  adopted  daughter  or  grand- 
daughter emancipated.  Dig.  23.  2.  6o,  othly.  Between  an  adoptive 
emancipated  son,  and  a  woman  who  has  been  the  wife  of  the  adoptive 
father.  Dig.  23.  2.  14.  6thly,  An  adopted  son,  and  the  mother  of  an 
adopted  father,  so  long  as  the  adoption  continues.     lb.  L.  55.  par.  1. 

Another  head  of  legal  prohibition  was  Rank,  of  wrhich  see  post.  ^11. 
As  if  a  senator  should  contract  matrimony  with  a  manumitted  slave,  a 
stage  player,  or  any  other  person  of  lost  reputation.  Dig.  23.  2.  44.  but 
this  was  abrogated  by  Justinian,  Nov.  78.  c.  3. 

Another  subject  of  prohibition  was  Powe7\     As  in  the  cases  of,  1st,  A 

tutor  and  his  female  pupil :  a  curator  and  his  female  minor.     Dig  23.  2. 

>59.  et  seq.  and  Cod.  de  interd.  Matr.     2ndly,  A  governor  of  a  province 

and  a  female  native  resident  therein.     Dig.  23.  2.  38  and  57,  and  God.  si 

quacunque  praedit.  potest. 

The  last  prohibition  arose  from  Age,  As  marriage  between  a  man  of 
60  and  a  woman  of  50.  Dig.  1.  7.  15.  2.  Dig.  19.  1.  21.  Cod.  6.  58. 
12.  See  hereon,  Heineccius  ad  Leg.  Jul.  et  Pap.  Popp.  But  these  pro- 
hibitions were  much  moderated  by  Justinian,  except  as  to  widows.  Cod. 
5.  4.  27.     Cod.  6.  58.  12. 

Polygamy,  common  among  the  barbarous  nations  of  antiquity  (barba- 
rous in  the  Greek  and  Roman  sense  of  the  word)  the  Germans  except- 
ed. Tacit,  de  Mor.  Germ.  ch.  18.  was  also  occasionally  permitted  among 
the  Greeks,  when  necessity  seemed  to  ^require  it ;  as  in  the  case  of  the 
detachment  of  young  men  from  the  army  of  Lacedemon,  mentioned  by 
Plutarch;  and  by  the  Athenians  ^to  aTiay**'  avO^ntay  propter  hominum 
infrequentiam,  Arist.  de  Nobilit.  ex  Athen.  80.  L.  13.  inti.  and  by  the 
Tuscans,  12  Athen.  3.  and  it  was  defended  by  Eurip.  in  Ino.  tragsed. 
and  by  Plato,  whose  doctrine  was  rather  a  community  of  wives  like  that 
of  the  Arreoi  in  Otaheite,  than  a  plurality ;  see  also  Aul.  Gell.  xv.  20. 
xviii.  2.  Aristotle  well  considers  Plato's  doctrine  in  his  politics,  book  2. 
^  2.  4.  '*  A  work  (as  I  most  cordially  agree  with  Dr.  Taylor)  which  I 
"  will  venture  to  pronounce  one  of  the  most  sterling  productions  of  anti- 
"  quity,  and  a  most  inexhaustible  treasure  to  the  statesman,  the  lawyer 
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"  and  the  philosopher."     (Taylor,  342.)     The  EngUsh  reader  is  much 
indebted  to  Dr.  Gillies  for  his  view  of  Aristotle's  philosophy. 

Socrates  indulged  in  two  wives,  if  not  in  pederasty  which 
he  is  ^introduced  as  speaking  of  in  Xenophon's  memorabilia,  [  =*^432  ] 
in  his  conversation  with  Alcibiades,  as  a  thing  of  common 
course.  The  general  reputation  of  this  man,  ranks  with  me  among  the 
literary  paradoxes :  but  I  most  wonder  at  the  praise  bestowed  on  him  by 
my  deceased  friend  (the  first  man  of  his  day  in  the  philosophical  and 
literary  world)  Dr.  Priestly. 

That  the  Jews  practised  polygamy,  and  that  their  laws  regulated  it,  is 
well  known.     Deut.  21.  15.  17.     In  the  year  1780,  the  Rev.  Martin  Ma- 

•  

dan  published  his  "  Thelypthora  ;"  in  which,  taking  for  granted  that 
the  axiom  of  the  canonists,  ConculyUvs  non  consensus  facit  nuptias  is 
founded  on  scripture,  he  proposed  the  introduction  of  licensed  polygamy 
in  cases  of  female  seduction,  as  a  remedy  for  prostitution.  He  was  a 
man  of  learning,  but  a  religious  fanatic,  of  the  sect  of  Calvinist-metho- 
dists.  His  arguments  are  deduced  principally  from  21  Deut.  15.  18.  22. 
Deut-  28,  29.  22  Ex.  16,  17.  He  notices  very  truly  that  marriage  was 
first  introduced  among  the  Sacraments,  and  put  under  the  custody  of  the 
priesthood,  by  Pope  Innocent  the  third.  He  refers  particularly  to  the 
cases  of  Hannah,  Rachel  and  Bathsheba,  who  are  mentioned  in  the  bi- 
ble in  terms  of  respect,  as  well  as  Joseph,  Samuel,  and  Solomon,  who 
were  the  issue  of  polygamous  marriages.  Madan  built  and  ofliciated  at 
the  lock  chapel  which  was  annexed  to  the  Lock  hospital  for  venereal 
patients,  near  Hyde-park  comer,  in  London.  He  was  the  composer  of 
that  fine  tune  "Before  Jehovah's  awful  throne:"  and  the  compiler  of 
the  best  collection  of  popular  church  music  now  known,  for  the  use  of 
that  chapel. 

The  civil  law  forbad  polygamy.  Inst.  1.  10.  6.  Dig.  3.  2.  1.  par,  8. 
Dig.  40.  2.  15.  L.  2.  Cod.  de  incest,  et  inut.  nupt.  Cic.  de  orat.  40.  and 
even  binasponsalia,  Dig,  3.  2.  1.  fin.  Polygamy  was  introduced  by  Va- 
lentinian  first,  as  appears  from  Socrates,  Nicephorus,  Pajilus  Diaconus, 
and  Jornandes,  see  the  citations  in  Taylor,  347 :  but  it  did  not  continue 
long.  But  licensed  concubinage  amounted  to  it,  which  seems  to  have 
continued  for  many  years.  Heinecc.  ad  leg.  Jul,  et  Pap.  Poppoeam, 
Dig.  25.  2.  11.  sub.  fin.  and  Julius  CsBsar  is  said  by  Suetonius  to  have 
instigated  Helvius  Cinna  the  tribune  to  introduce  a  law  in  favour  of  un- 
limited polygamy.     Suet,  in  Jul.  Cses.  ^  52. 

Concubinage  however  was  discouraged  by  the  digest,  32.  49.  4.  and 
the  law  prohibited  concubinage,  at  the  same  time  with  matrimony,  as 
well  as  more  concubines  at  a  time  than  one.  Dig.  45.  1.  121.  Cod.  6. 
26.  unic.     Cod.  7.  15.  ult  Nov.  18.  74  and  89. 

Christianity  has  settled  the  question  of  polygamy  among  Christians, 
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notwithstanding  the  practices  recorded  in  the  old  testament  1' Corinth, 
ch.  7.  and  has  settled  also  the  subordinate  situation  of  the 
[  *433  ]  wife':  *herein  conforming  to  the  law  of  nature  as  it  appears 
to  me.  For  generally  speaking,  there  is  a  natural  prevalence 
of  mental  energy,  as  well  as  of  corporeal  force  in  favour  of  the  man  in- 
dependent of  the  means  of  acquired  knowledge.  But  by  discouraging 
fornication,  and  by  denouncing  polygamy  and  concubinage,  Christianity 
has  greatly  tended  to  ameliorate  the  situation  of  women  in  society,  and 
thereby  to  civilize  society  itself.  I  am  glad  to  see  the  wavering  decis- 
ions of  the  British  courts  brought  to  something  like  system  by  the  case 
of  Marshall  and  Ruttan,  8  Term  Rep.  545.  I  consider  the  very  able  ar- 
gument of  judge  Hide  in  Manby  v.  Scott,  1  Mod.  129.  (notwithstanding 
some  harsh  observations)  as  embracing  the  soundest  principles  upon  this 
subject,  and  placing  the  relative  situation  of  the  two  parties  upon  the 
best  footing  for  each  of  them,  and  as  being  most  in  imison  with  the  law 
of  England,  the  precepts  of  Christianity,  and  the  dictates  of  natural  rea- 
son and  civilized  expedience.  I  apprehend  it  also  to  be  conformable  to 
the  general  spirit  of  the  laws  throughout  this  country!  In  Great  Britain, 
the  courts,  as  I  think,  instead  of  looking  with  a  jealous  eye  upon  every 
kind  of  pre-contract  that  tends  to  impair  the  unity  of  interest  between 
married  people,  and  the  dependance  of  the  wife  upon  the  husband,  have 
leaned  somewhat  too  strongly  in  favour  of  pre-contract  by  marriage-set- 
tlement, trust  estates,  testamentary  powers  to  be  exercised  by  the  wife, 
and  by  enforcing  equivalent  settlements  on  the  receipt  after  marriage  of 
a  wife's  property. 

[In  the  State  of  New  York,  by  a  Statute  passed  in  April,  1848,  and 
amended  in  1849,  the  real  and  personal  property  of  any  female  thereaf- 
ter married,  and  owned  by  her  at  the  time  of  maniage,  and  the  rents, 
issues  and  profits  thereof,  are  not  subject  to  the  disposal  of  her  husband, 
nor  Uable  for  his  debts,  but  continue  her  sole  and  separate  property,  as 
if  she  were  a  single  female. 

Any  married  female  may  take  by  inheritance,  or  by  gift,  grant,  devise 
or  bequest,  from  any  person  other  than  her  husband,  and  hold  to  her 
sole  and  separate  use,  and  convey  and  devise  real  and  personal  property, 
and  any  estate  or  interest  therein,  and  the  rents,  issues  and  profits  thereof 
in  the  same  manner  and  with  like  effect  as  if  she  were  unmarried,  and 
the  same  are  not  subject  to  the  disposal  of  her  husband,  nor  Uable  for 
his  debts.] 

As  to  marriage  contracts  of  infants,  and  espousals  per  verba  de  prcR- 
serUi,  etper  verba  defuturo,  and  Scotch  and  other  foreign  marriages,  see 
Harg.  Co.  Litt  80.  a.  n.  2  H.  Blacks.  147.  10  East,  286.  and  1  Johns, 
cases  in  N.  York,  424.  2  Burr.  1079.  and  2  Bums  Eccles.  Law,  401. 
420.  where  the  subject  is  discussed  at  length. 
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[The  age  of  consent  to  marriage,  by  the  civil,  as  well  as  the  common 
law,  is  fixed  at  fourteen  in  males,  and  twelve  in  females.  In  the  states 
of  Ohio,  Indiana  and  Michigan  the  age  of  consent  fixed  by  statute  is 
eighteen  in  males,  and  fourteen  in  females ;  and  in  Massachusetts  and 
Illinois,  it  is  seventeen  in  males,  and  fourteen  in  females. 

No  peculiar  ceremonies  are  requisite,  either  by  the  common  law,  or  by 
the  ancient  canon-law,  to  the  valid  celebration  of  marriage;  the  consent 
of  the  parties  being  the  essence  of  the  contract,  nothing  more  is  required. 
But  in  the  year  1563  the  Council  of  Trent  made  a  decree,  that  for  the 
future  no  marriage  should  be  effectual,  unless  celebrated  duly  in  facie 
ecclesicBj  that  is,  in  the  presence  of  the  parish  priest  and  two  witnesses. 
(Concil.  Trident.  Sessio  xxiv.  Decretum  de  reformatione  Matrimonii 
Cap.  1.)  This  decree  was  adopted  by  the  King  of  Spain  in  his  Europe- 
an dominions,  but  was  not  extended  to  the  colonies.  In  them,  the  rule 
established  by  the  Partidas,  that  consent,  joined  with  the  will  to  marry, 
was  sufficient  to  constitute  a  valid  marriage,  was  permitted  to  remain 
unchanged.  (Hallett  v.  Collins,  10  Howard  U.  S.  Rep.  174.  Patton 
V,  Philadelphia,  1  Louisiana  Annual  Rep.  98.) 

By  the  law  of  England,  until  the  year  1836,  ^e  intervention  of  a 
priest  was  always  indispensable  to  constitute  a  perfect  marriage.  In 
that  year  the  statute  of  6  and  7  Will.  4.  c.  85,  commonly  called  Lord 
John  Russel's  Act,  enabled  parties  desirous  of  entering  into  wedlock  to 
complete  the  contract,  without  any  appeal  to  spiritual  authority.  Such 
persons  therefore  as  object  to  be  married  by  a  priest  may  now  repair  to 
the  Registrar  of  Marriages  of  the  District  in  which  they  reside ;  and 
upon  giving  the  notice  and  procuring  the  certificates  prescribed  by  the 
statiftte,  may  be  married,  either  before  that  officer  by  a  verbal  declara- 
tion ;  or  in  the  registered  places  appointed  for  the  purpose,  may  solem- 
nize their  marriage  according  to  any  form  or  ceremony  they  please ;  tak- 
ing care,  however,  whichever  mode  they  resort  to,  that  two  witnesses  be 
present,  and  that  the  proceeding  be  completed  with  open  doors  between 
the  hours  of  8  and  12  in  the  forenoon. 

In  New  York  and  South  Carolina,  as  in  Scotland,  the  intervention  of 
a  priest  is  not  necessary  to  constitute  a  marriage.  The  deliberate  con- 
sent of  parties  entering  into  a  present  agreement  to  take  each  other  for 
husband  and  wife,  may  be  declared  before  a  magistrate,  or  simply  before 
witnesses,  or  subsequently  confessed  or  acknowledged ;  or  the  marriage 
may  be  inferred  from  continual  cohabitation,  and  reputation  as  husband 
and  wife,  except  in  cases  of  civil  actions  for  criminal  conversation,  and 
in  public  prosecutions  for  bigamy.  (See  2  Kent's  Commentaries,  86,  87. 
4  Johns.  N.  Y.  Rep.  62.  7  Wend.  47.  1  HilFs  N.  Y.  Rep.  270.  2 
Greenleaf  on  Evidence,  376.     Poynter  on  Marriage  &  Divorce,   17. 
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Surge's  Comm.  en  Colonial  &,  Foreign  Laws,  Vol.  L  178,  173,  174. 
Bell's  Principles  of  the  Law  of  Scotland,  sect.  1506.) 

In  Maine,  Massachusetts  and  Connecticut,  it  is  required  by  Stat* 
ute,  that  there  he  a  pubUcation  of  banns  previous  to  the  marriage ; 
that  it  be  solemnized  by  a  clergyman  or  magistrate ;  and  if  the 
male  is  under  twenty-one,  or  the  female  under  eighteen,  the  consent 
of  the  parents  or  guardian  must  be  given.  In  the  State  of  New  York, 
if  the  female  be  under  the  age  of  fourteen,  the  consent  of  the  fath^ 
mother,  ^  guardian  is  required.  Similar  legislative  regulations  exist  in 
New  Hampshire,  New  Jersey,  Kentucky,  and  other  States.  The  most 
ominent  Jurists,  however^  concur  in  the  opinion,  that  a  marriage  made 
according  to  the  common  law,  without  observing  any  of  the  statute  teg* 
ulations,  would  be  vaUd.     (See  2  Kent's  Comm.  90,  91.) 

Although  in  the  State  of  New  York,  it  is  not  .necessary  that  a  clergy- 
man or  magistrate  should  be  present  to  give  validity  to  a  marriage ;  yet 
marriages  can  be  registered  and  authenticated  according  to  the  proviso 
ions  of  the  Revised  Statutes,  only  when  solemnized  by  one  of  the  ibUow- 
ing  persons ;  ministers  of  the  gospel,  and  priests  of  every  denomination ; 
Mayors,  Recorders  and  Aldermen  of  cities ;  County  Judges,  and  Justices 
of  the  peace.] 

In  speaking  of  marriage,  it  may  not  be  improper  to  say  a  few  words 
on  the  subject  of  Divorce  among  the  Romans.  Justinian  in  this  section 
of  the  Institutes,  defines  marriage  to  be  Viri  et  mtdieres  conjunctly  mdif 
9idt4am  vitcB  consttetudinem  continens :  in  conformity  to  the  digest  23.  L 
1.  Conjunctio  maris  et  Fcsmince  ;  consortium  omnis  vitce  ;  divini  et  hue- 
mani  juris  commuTUccUio.  Expressions,  which  must  be  referred  to  ths 
intent  of  the  parties  at  the  time.  It  was  (so  far  as  I  know)  reserved  for 
the  English  law  to  take  cognizance  of  a  pre-contract,  in  which  the  par- 
ties contemplate  the  possibility  of  a  separation  in  express  terms,  and 
make  it  one  of  the  considerations  of  the  Deed.  This  was  done  in  Rex 
«.  Meade,  1  Burr.  542,  and  Rodney  v.  Chambers,  2  East,  283.  I  am  sin- 
cerely glad  these  cases  have  been  shaken  by  the  lord  chancellor  in  St 

John  V.  St.  John,  11  Ves.  Jun.  526. 
{  ^434  ]  *I  am  well  aware,  that  difilerent  states  of  civilization  r^ 
quire  different  principles  of  legislation  on  this,  as  well  as  (m 
every  other  subject;  that  the  considerations  arising  from  the  Institutions 
of  hereditary  rank,  the  privileges  of  primogeniture,  and  the  importance 
attached  to  accumulated  property,  may  require  the  admission  of  mar- 
riage settlements,  jointures,  trust-estates,  and  most  of  the  many  other 
complicated  regulations  which  crowd  the  law  books  of  England ;  but  I 
know  of  no  state  of  society  in  which  the  laws  ought  to  weaken  the  pub- 
lic sentiment  of  the  indissolubility  of  the  marriage  ccmtract,  unless  upon 
urgent  necessity,  grounded  upon  facts  judicially  established.     But  to 
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tanction  the  foresight  of  adultery,  cnielty,  or  desertion,  upon  the  rety 
&ce  of  the  marriage  contract,  is  to  sanction  the  crimes  themselres. 

Upon  the  subject  of  divorce,  see  Dig.  24.  2.  Cod.  5.  17.  and  24.  and 
Nov.  22.  and  117.  Caus.  28.  Qusest.  1  and  2.  Grotfus  II.  5.  9.  Puf- 
fend.  YI.  1. 21  et  seq.  Seideu's  Uxor  Hebraica.  See  also  Code  Civil 
Napol.  avec  les  Discours,  Rapports,  et  Opinions,  &c.  Tom.  1.  from  page 
329  to  432.  where  the  subject  is  well  discussed. 

It  has  been  said  that  Repudium  is  the  proper  expression  for  the  disso* 
lution  of  the  spousal  contract  or  espousals;  and  Divoftium  for  |^  disso* 
lution  of  the  Marriage  contract  Dig.  50.  16.  101.  and  191 ;  but  Repu* 
dium  is  used  synonymously  w^ith  divorce  in  Dig.  24.  2.  2.  as  it  appears 
to  me  from  the  expressions  employed ;  and  certainly  in  Cod.  5.  17.  8.  and 
Nov.  22.  15.  and  elsewhere. 

Divorce,  seems  not  properly  applicable  to  a  judicial  decree  declaring 
an  unlawful  marriage,  void  ab  initio;  for  persons'^^nnot  well  be  said  ta 
be  divorced,  who  were  never  legally  married.  But  it  is  used  exclusive^ 
ly  in  this  sense  in  the  English  law,  wherein  divorce  a  viTicuh  matrimonii 
can  only  take  place  by  authority  of  the  courts,  in  cases  where  the  mar- 
riage was^originally  void  from  objections  of  consanguinity,  affinity,  Of 
impotence :  for  ^y  the  marriage  act  of  26  Geo.  2.  precontract  has  ceased 
to  be  of  the  number  of  causes  that  would  induce  a  Divorce  a  VtncuU 
Matrimonii,  The  other  divorces  for  matter  subsequent  to  marriage,  op* 
erate  only  a  separation  a  mensa  et  thoro.  In  cases  even  of  Adultery,  the 
party  complaining  is  driven  to  parliament  for  redress. 

[In  the  States  of  New  York  and  Vermont,  on  a  suit  properly  brought, 
the  marriage  contract  may  be  declared  void  in  tHe  following  cases ;  1.  If 
either  of  the  parties,  at  the  time  of  the  marriage,  had  not  attained  the 
age  of  legal  consent.  2.  If  the  former  husband  ox  wife  of  the  i)arty  was 
living,  and  the  marriage  in  force.  3.  If  one  of  the  parties  was  an  idiot 
or  lunatic.  4.  If  the  consent  of  one  of  the  parties  was  obtained  by  force 
or  fraud.  5.  If  one  of  the  parties  was  physically  incapable  of  entering 
into  the  marriage  state.  But  a  marriage  cannot  be  annulled  for  the  first 
cause  above  mentioned,  or  the  application  of  a  party  who  was  of  legal 
age  at  the  time  of  the  marriage,  or  if  the  parties,  after  they  had  attained 
the  age  of  consent,  had  for  any  time  freoly  cohabited  as  husband  and 
wife.  It  may  be  annulled  for  the  second  cause  on  the  application  of 
either  party  during  the  life  of  the  other,  but  if  it  was  contracted  in  good 
faith,  and  with  the  full  belief  of  the  parties  that  the  former  husband  or 
wife  was  dead,  the  issue  thereof  shall  be  entitled  to  succeed  to  the  estate 
of  the  parent,  equally  as  legitimate  children.  It  may  be  annulled  fi« 
the  third  cause,  on  the  application  of  any  relative  of  the  idiot  or  lunatio 
interested  to  avoid  the  marriage,  or  by  his  next  firiend.  But  any  fiee  co« 
faaUtetioa  of  husband  and  wife  after  the  lunacy  haa  ceased,  will  be  m 
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bar  to  the  divorce ;  and  the  children  of  a  marriage  annulled  on  the  ground 

of  lunacy  or  idiocy,  are  entitled  to  succeed,  as  legitimate  children.  A 
marriage  may  be  annulled  for  the  fourth  cause  above  mentioned,  during 
the  life  of  the  parties,  ont*he  application  of  the  party  whose  consent  was 
unduly  obtained,  provided  there  has  been  no  subsequent  voluntary  co- 
habitation as  husband  and  wife.  The  custody  of  the  issue  of  such  a 
marriage  is  to  be  given  to  the  innocent  parent,  and  a  provision  for  their 
education  and  maintenance  may  be  made  out  of  the  estate  of  the  guilty 
party.  A  marriage  is  to  be  annulled  for  the  fifth  and  last  cause  above 
mentioned,  only  on  the  application  of  the  injured  party,  and  the  suit' 
must  be  brought  within  two  years  from  the  solemnization  of  the  mar- 
riage. 

For  Adultery  committed  by  either  husband  or  wife,  a  divorce  a  vincu' 
lo  mcUrimonii  can  be  obtained  in  New  York  in  three  cases,  and  in  those 
only ;  1.  If  the  married  parties  are  inhabitants  of  the  state  at  the  time 
of  the  commission  of  the  adultery:  2.  If  the  marriage  took  place  in  the 
state,  and  the  party  injured  be  an  actual  resident  at  the  time  of  the  adul- 
tery committed,  and  at  the  time  of  commencing  the  suit  for  divorce :  3. 
If  the  adultery  was  committed  within  the  state,  and  the  injured  party, 
at  the  time  of  commencing  the  suit,  be  an  actual  inhabitant  of  the  state 
If  the  defendant  puts  in  an  answer  denying  the  charge,  a  feigned  issue  is 
to  be  awarded,  to  try  the  truth  of  the  charge  before  a  jury;  and  upon 
the  trial  of  the  issue,  the  fact  must  be  sufiiciently  proved  by  testimony, 
independent  of  the  confession  of  the  party.  But  although  the  fact  of 
adultery  be  established,  the  court  may  deny  a  divorce  in  the  following 
cases :  1.  Where  the  offence  has  been  committed  by  the  procurement,  or 
with  the  connivance,  of  the  complainant :  2.  Where  it  has  been  forgiven 
by  the  injured  party,  and  such  forgiveness  is  proved  by  express  proof,  or 
by  the  voluntary  cohabitation  of  the  parties,  with  the  knowledge  of  the  fact : 
3.  Where  the  suit  has  not  been  brought  within  five  years  after  the  know- 
ledge of  the  adultery :  4.  Or  where  the  complainant  has  been  guilty  of 
the  same  offence. 

In  New  York,  the  jurisdiction  of  the  Court  as  to  absolute  divorces,  for 
causes  subsequent  to  the  marriage,  is  confined  to  the  single  case  of  adul- 
tery ;  but  in  most  of  the  other  States  of  the  Union,  in  addition  to  adul- 
tery, intolerable  ill-usage,  or  wilful  desertion,  or  unheard-of  absence,  or 
habitual  drunkenness,  or  some  of  them,  will  authorize  a  decree  for  a  di- 
vorce a  vinculo^  or  from  bed  and  board,  under  different  modifications  and 
restrictions.  See  New  York  Revised  Statutes,  Part  2,  Chap.  8,  Tit  1. 
Revised  Statutes  of  Vermont,  1839,  p  322.  Revised  Statutes  of  Massa- 
chusetts, 1835,  chap.  75  and  76.] 

In  the  time  of  Romulus,  if  we  may  believe  Plutarch  (in  vit.)  a  hus- 
band might  dinmim  his  wife  at  pleasure;  and  in  the  case  of  adultery,  or 
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intoxication,  he  had  the  power  of  putting  her  to  death,  as  was  done  by 
Egnatius  Mercenius,  who  was  acquitted  by  Romuhis  for  it;  not  pardon* 
ed  (condonatus)  but  acquitted,  (absolutus.)  Nay,  it  seems  to  . 
have  been  a  just  cause  of  divorce  if  the  wife  drank  *any  [  *435  ] 
strong  liquor.  "Hence  perhaps  the  custom  of  ** saluting  the 
bride:"  for  Tertullian  in  his  apologet  P.  7.  fol.  says  Idcirco  et  osaila 
off  err  e  necessitas  erat  ut  spiritu  judicarentur  (i.  e.  Uxores,)  To  this  pur- 
pose there  are  many  authorities. 

Anciently,  the  husband  alone  enjoyed  the  privilege  of  divorce;  forbid- 
den by  Romulus  to  wives.  In  the  time  of  Cicero  however,  and  proba- 
bly long  before  (Juv.  Sat  9.  and  Mart.  1.  Ep.  41.)  the  wives  appear  to 
have  exercised  this  right;  thus  Cselius  writes  to  Cicero  that  Paula  Vale- 
ria had  divorced  herself  from  her  husband,  the  day  of  his  return  from 
the  Province,  and  was  to  be  married  to  D.  Brutus :  this  too  without  as- 
signing any  reason,  sine  causa.  8.  Pamil.  7. 

For  a  long  time,  the  disputes  between  husband  and  wife  were  settled 
on  a  hearing  before  mutual  relations.  Dion.  Halic.  II.  '25.  Valer.  Max. 
II.  1.  8.  Suet.  Tib.  35.  &c.  This  kind  of  interposition  sometimes  took 
place  on  the  exercise  of  paternal  jurisdiction.  Li  v.  11.  41.  Val.  Max.  V. 
8.2.   V.9  1.  &c.  &c. 

It  is  said  on  many  authorities  (Dion.  Halic.  II.  25.  Aul.  Gell.  Noct. 
Att.  IV.  3.  Plutarch  in  Numa  et  Lycurgi.  Vit.  et  in  Quoest.  Rom.  14.) 
that  no  divorce  took  place  at  Rome,  from  the  founding  of  the  city  for 
420  years  till  Spurius  Carvilius  Ruga,  divorced  his  wife  for  barrenness: 
for  which  he  was  much  blamed.  The  practice  of  divorce  however,  for 
good  causes,  for  trifling  causes,  and  for  no  cause  at  all,  soon  became 
common.  Sulpicius  Callus  divorced  his  wife  because  he  had  seen  her 
abroad  with  her  head  uncovered,  Val.  Max.  VI.  3.  10.  Pub.  Sempronins 
Sophus,  because  his  wife  had  been  at  a  shew  without  his  knowledge,  lb. 
n.  12.  Quint.  Antistius  Verus,  because  he  saw  his  wife  conversing  with 
a  woman  o^low  condition.  lb.  n.  11.  Marc  Antony  because  he  suspect- 
ed his  wife  of  an  intrigue.  Plut.  in  Vit.  Ant.  Julius  Csesar,  because  he 
would  not  have  his  wife  to  be  suspected.  Plut.  in  Vit.  Jul.  Cses.  August- 
us, because  he  did  not  like  his  wife's  temper.  Suet,  in  vit.  Another  wife, 
because  he  quarrelled  with  her  mother.  lb.  Claudius  dismissed  one,  for 
trifling  faults,  lembtis  offensis.  Suet,  in  Vit.  Presently  it  became  the  fash- 
ion both  with  husbands  and  wives,  to  dismiss  each  other  without  assign- 
ing any  reason.  These  were  relations  and  divorces  bona  grada;  sine 
cavsa;  sine  querela;  sine  causa  sontica.  Dig.  24.  1.  62.  Dig.  40.  9.  14. 
4.  Nov.  22.  4.  and  98.  2.  2.  see  also,  cases  relating  to  the  wife's  fortune, 
where  the  woman  procured  the  divorce  in  Dig.  24.  3.  4.  and  38.  This 
practice  was  attempted  to  be  restrained  by  Augustus  (Suet,  in  vit.)  but 
without  effect  Seneca  III.  de  Benef  16.  says  that  women  now  reckon 


4S8  NOTEa 

—  -      ■  -  ■■        —  -     ■      —        Ml  , 

their  age,  not  by  their  years,  but  by  their  husbands ;  and 
[  *436  ]  Juvenal  (*no  friend  to  the  sex)^un^  octo  mariii  qtiinqueper 
aiUumnos  TI.  22S. 

Divorces  however,  by  the  law  Julia  de  Adulteriis,  required  to  be  made 
with  certain  formalities  certo  modoj  Dig.  38.  11.  and  wefe  to  be  attested 
by  seven  witnesses  of  the  age  of  puberty,  Dig.  24.  2.  9.  and  certain  forms 
of  words  were  employed.  Iforas  ntulier.  Tuas  res  tibi  habeto,  agUo. 
JEdiAus  facessi  so  Juvenal,  Collige  sarcinulas  {dicit  liberius)  et  exL  VL 
146.  Bag  and  Baggage,  according  to  the  homely  expression  of  the  Eng- 
lish.    See  Dig.  24.  2.  2.  1  and  2. 

In  the  Repudium,  the  words  were  Condicione  iua  non  utar.  Dig.  ub. 
sup.  Conditio,  is  properly  applicable  to  some  state  or  condition  previous 
to  marriage :  and  sometimes  for  a  treaty  of  marriage,  as  Dr.  Taylor  has 
shewn  in  several  instances.  Justinian  prohibited  all  divorces  unless  on 
account  of  chastity,  Nov.  17.  10.  and  ordained  that  the  children  should 
not  be  prejudiced,  Nov.  117.  7.  8.  By  what  forms  (certis  modis)  the  mar- 
riage that  took  place  Ab  Usu^  by  a  year's  cohabitation,  was  dissolved,  I 
do  not  find.  The  marriage  by  Confarretztio,  was  dissolved  by  Diffar- 
reatio.  The  separation  in  consequence  of  divorce,  was  Discidium;  and 
the  tabulcB  nuptiales  (attestation  of  the  marriage  as  I  construe  it)  and 
Doiales  (marriage  articles,  settlement  of  jointure)  were  broken :  the  keys 
taken  from  the  wife  {Claves  culimebantur)  and  the  forms  of  expression 
above  stated  or  some  of  them  were  used  toward  her.  If  the  husband 
was  absent,  he  sent  his  wife  a  bill  of  divorce  nuncium  remittebcU:  this 
was  mairimonii  renunciatio.  Divorces  were  recorded  in  the  public  re- 
gisters (Acta.) 

Widows  could  not  marry  within  ten  months  of  their  husband's  de* 
cease.  L.  2.  Cod.  de  sec.  Nuptiis.  See  Taylor's  elements.  Civ.  Law.  349. 
et  seq.  and  Adam's  Roman  Antiquities  468.  where  the  preceding  and 
additional  authorities  are  collected. 

The  following  causes  of  divorce  I  have  translated  from  Cod.  6. 17.  8. 
Nov.  22.  15.  and  117.  8. 

A  man  may  repudiate  his  wife,  if  she  be  1st  an  adultress,  2dly  a  sorce- 
ress, 3dly  a  man  slayer,  4thly  a  kidnapper,  5thly  a  robber  of  sepulchres, 
or  6thly  of  churches,  7thly  if  she  harbours  thieves,  8thly  or.  goes  feasting 
with  strangers,  without  the  knowledge  or  against  the  consent  of  the  bus- 
band,  9thly  or  walks  out  at  night,  against  his  inclination  without  justifia- 
ble reason,  lOthly  if  she  frequents  the  circus,  the  theatres,  or  the  places 
where  combats  of  wild  beasts  are  shewn,  against  the  directions  of  her 
husband,  llthly  if  she  attempts  her  husband's  life,  by  weapons  or  by  poi- 
son, 12thly  if  she  conceals  treason,  or  13thly  commits  perjury  (or  brings 
false  accusation)  against  her  husband,  or  14thly  attempts  to  beat  him. 
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*So  far  the  Theodosian  code,  confirmed  by  the  22Dd  Novel,     [  «^437  ] 

ch.  15.     The  117th  novel  ch  8.  adds  as  causes  of  repudiation 

-^if  the  wife  bathes  with  strangers  without  the  knowledge  of  her  bus* 

batid,  or  goes  to  public  places  of  amusement  without  his  knowledge,  or 

absents  herself  from  home  against  his  consent,  unless  at  the  house  of  her 

parents. 

A  woman  may-repudiate  her  husband,  1st  For  adultery,  2dly  Homicide, 
3dly  Sorcery  4thly,  Treason,  5thly  Perjury,  {crimen  falsUatis)  6thlyRob* 
bery  of  sepulchres,  7thly  oifChurches,  8thly  Theft,  9thly  Harboring  thieves, 
lOthly  Bringing  home  prostitutes,  13thly  attempting  his  wife^s  life,  14thly 
Beating  (Floggmg,  Flagellis)  her.  The  117th  novel  ch.  9.  adds.  If  the 
husband  conceals  his  knowledge  of  any  other  person  attempting  her  life : 
if  he  be  accessary  to  another's  attempt  to  debauch  her :  if  he  accuse 
her  of  adultery  and  fail  in  the  proof. 

The  crime  of  drinking  wine,  seems  to  have  been  abandoned  at  this 
time  as  a  cause  of  divorce :  nor  is  any  mention  made  of  impotence  on 
the  one  hand,  or  sterility  on  the  other :  or  of  age,  disease,  banishment| 
vows  of  chastity,  or  monastic  orders.  In  Nov.  22.  13.  Deportation,  and 
interdiction  from  fire  and  water,  are  declared  not  sufficient  causes  for 
dissolving  matrimony :  in  the  succeeding  chapter  is  also  condemned  the 
licence  of  a  wife  to  take  a  second  husband,  if  her  first  being  in  the  army 
has  sent  her  no  information  respecting  himself  during  four  years.  This 
term  is  extended  to  ten  years ;  tod  she  is  required  to  have  made  diligent 
enquiries  after  him. 

I  say  nothing  of  the  laws  of  Greece  on  this  subject;  except  generally 
that  in  Sparta,  divorces^  were  very  difficult,  in  Athens  very  easy.  I  re- 
fer to  the  Greek  antiquities  of  Potter  and  Du  Bos.  Among  the  Jews  ac- 
cording to  Selden's  uxor  Hebraica,  III.  17.  old  age,  ugliness,  and  ill  hu<» 
mour,  were  causes  of  divorce  in  a  wife :  so  according  to  24  Deut.  1,  was 
nncleanness.  That  people  did  not  permit  the  privilege  of  divorce  to 
wives.  15.  Jos.  antiq.  11  and  18  lb.  7  and  20  lb.  15.  In  England,  di- 
vorces are  reasonably  difficult,  but  the  rights  of  infants  seem  to  me  super* 
abundantly  attended  to,  when  the  issue  of  an  adulterous  commerce, 
whereon  divorce  is  adjudicated  by  the  legislature,  is  still  considered  legiti* 
mate  as  to  all  the  rights  of  succession  to  the  estate  of  the  injured  father. 

It  is  very  much  the  fashion,  (not  void  of  foundation  indeed)  to  abuse 
Napoleon  Buonaparte.  It  were  much  to  be  wished  that  the  fashion 
equally  prevailed  of  imitating  the  many  wise  acts  of  that  extraordinary 
man.  The  subject  of  divorce  appears  to  me  to  be  better  settled  in  the 
Code  Napoleon,  than  in  any  other  system  of  laws  ancient  oi  modem; 
and  the  general  subject  is  well  handled  in  the  preliminary 
^discourses  of  tha  orators  on  the  occai»ion.  [Soon  after  the  [  ^438  ] 
festoratiim  of  the  Boaibon  dynasty  die  law  of  divorce  in 
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France  was  changed,  and  in  1816  it  was  confined  to  a  judicial  sentence 
of  separation  from  bed  and  board.]  In  this  country,  the  facility  of  di- 
vorce by  management,  is  almost  equal  to  that  under  the  Government  of 
France  during  the  revolution.  The  case  of  Jackson  v.  Jackson,  1  John- 
son's New- York  Rep.  424  is  warranted  by  sound  law,  and  public  ex- 
pedience. 

In  Pennsylvania,  the  legislature  of  late  years,  have  not  only  miserably 
wasted  their  time  in  debating  and  deciding  on  particular  cases  (such  as 
convicted  felons)  which  might  easily  be  embraced  by  a  general  law,  but 
they  have  deliberately  interfered  with  cases  (ill  usage  for  instance)  no* 
toriously  within  the  jurisdiction  of  established  courts.  This  wanton 
waste  of  the  time  and  money  of  the  people,  this  needless  interference 
with  judicial  authority,  and  this  facility  given  to  applications  for  divorce, 
appear  to  me  great  public  evils :  and  arising  from  a  deeper  and  more 
systematic  plan  of  absorbing  all  kind  of  jurisdiction,  and  of  course  all 
power  into  the  legislative,  than  is  consistent  with  honest  views  to  the 
public  good.  Some  of  the  cases  in  which  this  interference  has  taken 
place,  are  irresistibly  ludicrous :  see  for  instance  the  act  to  dissolve  the 
marriage  between  Jsteob  Mayer  and  Catharine  his  wife,  passed  28  March, 
18U8,  which  I  presume  the  compiler  of  the  index  was  ashamed  to  insert 
under  the  usual  head  of  divorces. 

$  3.  Qui  sunt  in  potesiate.  In  what  cases  the  court  will  interfere  to 
deliver  a  child  whether  bastard  or  legitimate  into  the  custody  of  the  fa- 
ther or  the  mother,  see  the  King  v,  Soper.  6.  Term  Rep.  278.  The  King 
V.  de  Manneville,  5  East,  221.  The  King  v.  Mosley,  5  East  224.  note. 
The  King  v.  Hopkins  and  wife,  7  East  579. 

Lib,  1.  Tit,  X.  De  nuptiis  page  23.  In  the'  last  note  but  one,  I  have 
nearly  exhausted  all  I  had  to  observe  on  marriage  relationship  and  di- 
vorce :  to  which  I  refer. 

$  2.  DefrcUribus  et  sororibUs.  p.  24. '  See  18.  Lev.  19.  Deut.  ch.  27.  L. 
17.  Cod.  h.  t.  Dig.  45.  1.  35.  1.  The  Athenians  and  Egyptians,  permitted 
the  marriage  of  brothers  and  sisters  Cor.  nep.  in  Cim. 
^  FUium  emancipare.    Otherwise  the  marriage  would  be  dissolved,  as 
brothers  and  sisters  cannot  marry.    Theophr. 

$  3.  De  fratris  et  saroris  Jilia  vel  nepte.  The  prohibition  extends  in 
England  and  here  also  I  presume,  to  marriage  generally  with  an  illegi- 
timate relation  within  the  levitical  degrees.  Haines  v.  Jeffel  or  Jescott 
1  Ld.  Ray.  68.  5  Mod.  168.  Comb.  356.  This  was  the  case  of  a  bastard 
daughter  of  a  sister :  and  it  falls  within  the  reason  of  the  case  of  the 
daughter  of  a  divorced  wife  by  a  second  husband  in  section  9.  of  this 

title. 
[  *439  ]        Cujus  enimJUiamy  ^.    Quere,  I  may  not  marry  my  ♦aunt, 
my  grand-mother's  daughter,  but  I  marry  my  cousin  who  is 
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her  daughter.    Hence  these  words  must  be  understood  as  cujus  enim 
fratris  vel  sororis  filiam,     Fcrriere  in  loc, 

§  A.  De  Consobriws.  P.  25.  The  marriage  of  cousin-gerraans  {sobri" 
narum)  diu  ignorata  says  Tacitus,  in  the  speech  he  puts  in  the  mouth 
of  Yitellius,  whom  Claudius  employed  to  defend  his  marriage  with  hia 
neice  Agrippiaa.  12  Ann.  6.  But  this  was  not  true :  see  the  case  of 
Ligustinus  42  Liv.  34.  Theodosius  the  great,  forbad  the  marriage  of 
cousin-germans  by  a  constitution  not  extant,  which  was  confirmed  in 
substance  by  Arcadius  law  5.  of  the  Theodosian  code  de  incertius  mtp* 
tiis,  who  afterwards  repealed  his  own  and  his  father's  law  by  L.  cele- 
brandis  19.  Cod.  de  nuptiis.  In  the  west,  Honorius  forbad  the  marriage 
of  cousin-germans  L.  7.  Cod  Theod.  Si  nupt  ex  rescript  pet.  After 
the  death  of  Justinian,  the  law  of  Theododsius  was  established  again. 
Hence  the  law  celebrandis  19.  Cod  de  nuptiis  has  been  retrenched  from 
the  Theodosian  Code.  These  fluctuations  of  the  principle,  that  the  4th 
degree  is  not  prohibited,  most  probably  depended  on  the  foresight  of  the 
benefit  of  dispensations. 

§  5.  De  Amiia  25.  The  aunt  by  the  fathers  side,  materiera  being 
the  aunt  on  the  mother's  side.  In  this  section,  the  adoptive  paternal 
aunt  is  forbidden,  but  not  the  adoptive  maternal  aunt.  The  reason  is, 
that  adoption  being  the  work  of  the  paternal  father  only,  it  draws  with 
it  agnation  or  relationship  on  the  father's  side  only.  Dig.  38.  8.  1.  4 
and  dig.  1.  7.  23.  nee  avunadus  nee  matertera  per  adopiionem  fieri  poS" 
sunt  Dig.  23.  2.  12.  4  Hence  a  man  might  marry  the  daughter  of  an 
ado])tive  sister,  but  not  of  adoptive  brother.  For  the  former  follows  the 
family  of  the  natural  father  of  the  sister,  but  the  father  of  the  latter 
hath  become  allied  by  adoption.  Matertera  in  Dig.  23.  2.  55. 1.  should 
be  struck  out    Ferriere. 

§  12.  De  pcenis  injustarum  nuptiarum.  ConsiUtUictnibus,  Decuri* 
ons  because  the  curia  or  senate  of  the  Colonies  was  supposed  to  consist 
of  the  tenth  part  of  the  people :  that  is  at  the  beginning.  Dig.  50.  16: 
239.    Harris. 

The  Decurions  were  ^  kind  of  provincial  senators  and  regulated  all 
the  public  business  of  the  place  they  lived  in.  It  was  an  honourable, 
but  an  expensive  and  troublesome  employ.  Thi§  legitimation  per  Ma* 
tianem  curice  introduced  by  Theodosius  the  younger,  entitled  the  son  to 
succeed  to  the  father,  but  did  not  draw  with  it  agnation.  Lex.  3.  Cod. 
de  natur.  lib.  L.  9.  Cod.  eod.  Nov.  89  ch.  2  cum  seq.  The  last  sentence 
of  this  section  is  of  difficult  meaning,  for  where  was  the  ne- 
cessity of  granting  by  law  the  rights  of  litigation  to  ♦legiti-  [  ♦440  J 
mate  children  1  Ferriere  thinks  it  relates  only  to  the  case 
of  a  child  in  ventre  sa  mere,  at  the  time  of  marriage ;  which  otherwise 
would  have  taken  its  civil  state  from  the  time  of  conception. 
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•A  Ihiid  nMthod  of  legitimation  by  imperial  reeoript,  w»  iiiinduasi 
by  Justinian,  Nov.  74  c.  2  and  89  and  c.  9  and  10. 

Nee  ntm  is,  qui,  (^c.  By  a  constitujlion  or  canon  of  Pope  Akxmnflcr, 
'ihe  third,  it  was  enacted,  <<  that  children  bom  before  the  6ol0mni8atio& 
***  of  matrimo;iy  might  nevertheless  become  legitimate  by  the  subsequanc 
^"  tnarriage  of  their  parents.  And  in  consequence  of  this  canon,  all  the 
*''  bishops  of  England  in  the  reign  of  Hen.  3rd,  petitioned  the  lords,  that 
'•'  they  would  consent  that  all  such  who  were  bom  before  matrinMoy, 
***  should  be  legitimate,,  as  well  as  those  who  were  bom  after  matrimony, 
**  in  respect  of  hereditary  succession,  inasmuch  as  the  church  acccpteth 
"  all  such  as  legitimate."  But  all  the  earls  and  barons  with  one  voic© 
answered  that  they  would  not  change  the  laws  of  England,  which  had 
hitherto  been  used  and  approved.  Stat.  Mert.  20  Hen.  3  Co.  Ldtt.  346. 
te  2  Co.  Inst.  97. 

Tit.  XI.  $  1.  Deviaio  adopt ionis  p.  28.  Adoption  was  of  two 
Icinds,  1st.  simple  adoption  of  a  filius  familias,  2dly,  adoption  by  rc^tkm 
of  a  pater  familias ;  so  called  because  the  parties  were  asked  roganiyr^ 
if  they  were  content  so  to  do.  The  former  took  place  before  magistrates. 
Dig.  1.  7  de  adoptionibus,  Aul.  Gell.  noct  att.  L.  6.  c.  19.  The  latter 
by  imperial  letters  Dig.  1.  7.  1  Aul.  Gell.  ub.  sup.  Cod.  8.  48.  Ferrieie. 
(Ferriere's  other  references  to  the  Digest  and  the  Code,  do  not  support 
this  position.)  Adoption  forms  no  part  of  the  law  of  England :  but  if 
a  person  takes  the  child  of  another  to  bring  it  up,  and  (in  popular  hoi- 
"gnage)  adopts  it  as  part  of  the  family,  the  person  thus  adopting  stands 
in  hco  parentis.  Thus  in  Eklmonson  v.  Machell  2  Term  Reports  4.  «a 
"aunt  recovered  damages  per  quod  servitium  amisit  for  debauching  her 
niece.  *So  also  in  Irwin  v.  Dearman  11  East  23.  damages  of  the  fiame 
kind  were  given  to  a  man  who  had  brought  up  the  daughter  of  his 
friend.  This  may  be  called  a  quasi  adoption.  Bracton  L.  3.  eh.  29. 
mentions  another  kind,  riz.  where  a  husband  rears  and  educates  his 
life's  bastard,  he  shall  be  considered  as  heir  to  the  husband  on  pre- 
sumption that  he  might  have  been  legitimate :  hares  judieabiiur,  do 
^iodnetsdtur  de  tixore,  dum  tamen  pnsesumi  possint  quod  poterit  ipsun^ 
<i^enutsse. 

^  2.  Ex  nostra  tansiiiutione.  Vid.  Cod.  6.  27.  10.  Be  wauraHlms 
Hberis. 

Non  extraneo.  That  is,  any  person  out  of  the  direct  line :  Ibr  *p6ftOD8 
^ftdoptcd  by  an  uncle  or  great  uncle,  are  considered  in  the  same  Kght  as 

if  adopted  by  a  stranger.    Vinnius. 
i(  ^441  ]        *$3.  De  arrogatione  impuberis,  p.  29.    Bomrum  taemks 

not  merely  goods  and  chattels,  but  estate  and  property.  Lair 
4iC8. 1^.  de  Terbor.  signif.  and  L.  2.  Cod.  eod.  This  fcmrth  part  becaaie 
due  as  a  debtNifter  the  deoMtfle  of  th^^adoptivB  fiidMr,^aiid  <ial|^Plis» 


ttveied  by  a  condictio  de  lege,  Dig.  37.  6. 1.  21..  The  adoption  of  tiTi- 
ptuberes  was  first  allowed  by  Antoninus  Pius,  provided  it  wa3  undeir  th^ 
authority  of  imperial  letters.  By  Impuberes  are  here  meant,  not  boyfl^ 
under  14  and  girls  under  12,  when  they  were  at  lit)erty  to  contract  ma- 
trimony, but  the  ages  of  14  and  18.    See  post.  ^  4  of  this  Title. 

$  9.  Si  is  qui  generare,  6^c.  Spado,  is  one  who  is  incapable  of  pro-v 
creation ;  and  th6  disability  may  arise  either  froqi  a  permanent  causoy  as> 
castration,  or  a  temporary  one.  Dig.  23.  3.  39. 1.  Dig.  28. 2.  9.  The  pro- 
hibition in  the  other  case,  founded  on  the  silly  reason  that  a  man  wha 
eould  not  naturally  be  a  father,  could  not  be  so  by  adoptive  fiction,  wa» 
abrogated  by  Leo,  Nov.  36. 

§  10.  Si  foBmifia  adoptet.  They  might  be  arrogated  by  imp^ial  x^ 
«cxipt.  Dig.  1.  7.  21.  But  the  adoptive  fiction  was  restrained  here  aisa 
at  first :  because  even  children  by  marriage  could  not  take  tim  nam9  9ff 
come  under  the  power  of  the  mother.  The  empecor  Leo,  Nov.  2%  |^* 
mitted  women^who  never  had  children,  and  even  umaarried  womea  U^ 
adopt 

^  12.  J}e  servo  adoptato^  Nostra  consiUutume :  vis.  God.  7.  CI  10.  de 
lat  libert.  toUend. 

TiL  12.  Quibua  nwdis  jus  patria  poUstatis  solviiur,  p.  33^  Tb^l^ 
are  seme  curious  cases  in  the  EngUsh  books  on  the  doctrine  of  filial 
<imancif>ation,  as  connected  with  parochial  settlement.  The  King  v* 
Tottington,  Caldecot  Sett  Cas.  287.  The  King  v.  Broad-HembuTT. 
H.  26  Geo.  3.  2  Const  55.  10  East,  91.  The  King  1^.  Wittoa  cum 
Twambrooke,  3  Term.  Rep.  355.  .wherein  Lord  Kenyon's  opinion,  19 
corrected  in  10  East,  90.  Rex  v,  Sowerby,  2  East,  276.  The  lung  ti;. 
Roaeh,  6  Term  Rep.  247.  Rex  v.  Woburn,  8  Term  Rep.  479.  Tht 
King  V.  the  Inhabitants  of  Cowhoneyborne,  10  East,  88. 

$  1.  De  deportaiione.  Deportation  was  banishment  for  life :  attewlod 
with  the  loss  of  civil  rights  and  forfeiture  of  property.  RelegatKoa,  was 
banishment  for  years,  without  the  loss  of  civil  rights.  Dig.  48^  SB; 
tliTotigbout    And  so  is  the  law  of  England,  vid.  Co.  Lilt  133,  thioc^f 

<ml 

Ivk  what  cases  the  replication  of  Exile,  Rel^;ation,  BamdwiMit  m 
Abjuration,  on  the  part  of  a  woman  suing  as  fmne  sole  is  neoessary,  tee 
Bagget  V,  Frier  et  al.  11  East,  301,  where  the  principle  of  Marshall  and 
BMon,  8  T^rm  Rep.  545.  and  Chambers  and  DonaMsen,  9  ^ 
East,  *471.  are  recognized.  The  terms  exile,  relegation,  and  [  ^442  ] 
bmishment  however,  are  not  to  be  found  but  in  the  marginal 
abstract 

i  3.  De  serviiuie  pcsmB,  p.  34.  Slaves  of  punishment,  aa  having^  no 
ttitaia  or  qpeeifiod  maalar.  This  Irind  of  servitude  wu:  afolMlL^  bf 
Justinian,  Nov.  22.  8. 
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§  4.  De  digniiaie.  See  Cod.  12.  3.  6  de  Consulibua.  Nor.  70.  by 
which  emancipation  was  annexed  to  the  consular,  episcopal  and  some 
other  dignities. 

Pairiciatus  dignitas.  In  Livy's  time,  this  belonged  to  the  children 
of  ancient  senatorial  families :  but  on  the  removal  of  the  seat  of  govern- 
ment to  Byzantium,  this  title  was  confined  to  persons  chosen  by  the 
emperors  as  counsellors  of  state  after  having  been  Curule  iEdiles. 

§  5.  De  Capiivitaie  et  postliminio,  p.  35.  The  paternal  power  was 
only  suspended  during  captivity.  Dig.  14.  6.  ult.  Dig.  49.  15.  12.  1. 
The  captives  had  a  right  to  two  fictions  of  law  in  tlieir  favour.  1st 
Thejtespostliminii;  by  which  the  period  of  captivity  was  merged,  and 
the  captive  on  his  return,  entered  into  all  his  rights,  as  if  he  had  never 
been  absent.  Dig.  38.  16.  15.  Dig.  14.  6.  1. 1.  Dig.  26. 1. 6.  ult.  But 
he  could  not  change  or  set  aside,  acts  legally  performed  in  his  absence. 
Dig.  4. 6. 19.  2dly  The  Lex  Cornelia,  regarded  those  who  diedfn  captivi- 
ty, as  having  died  the  moment  preceduig  their  captivity. .  L.  6.  Cod.  de 
poss.  rev. 

§  6.  De  emancipcUione^  p.  35.  By  the  law  of  the  12  Tables,  a  son 
was  free  when  his  father  had  sold  him  three  times.  Si  pater  filwm  ter 
venumduiiy  JUivs  a  poire  liber  esto.  The  ^three-fold  sale  was  thus  con- 
ducted. The  father  sold  his  son  to  a  mutual  friend,  who  paid  him  a 
piece  of  money  {Sesieriitts)  in  the  presence  of  five  witnesses,  and  of  the 
Libripens  or  scale-holder.  The  purchaser  then  held  the  son  as  a  slave. 
He  then  enfranchised  him  by  the  Y indicta ;  whereupon  the  son  being 
free  from  slavery,  again  returned  under  power  of  his  father,  who  in  the 
same  manner  sold  him  a  second  time. .  He  was  then  enfranchised  a 
second  time;  sold  a  third  time  to  the  father  (for  otherwise,  the  seller  had 
he  manumitted  him,  would  have  been  entitled  to  the  rights  of  a  patron) 
who  liberated  him  in  the  usual  manner. 

The  parties  to  this  proceeding  {EmancipcUio  per  €es  et  libram)  were 
the  father  PcUer :  the  friend.  Pater  Jidttciarius :  the  Libripens  or  ba- 
lance-holder :  the  Antesiaiarj  or  person  who  summoned  the  witnesses  6cc 
1  Hor.  Sat.  9.  v.  76:  the  witnesses  Testes.  The  process  mancipatio; 
manu  traditio ;  by  the  words  manctipo  tibi  hunc  fiUum  qui  metis  est. 
The  purchaser  holding  up  the  money,  said  hunc  ego  hominem  ex  Jtire 
Quiritium  meum  esse  aio,  isque  mihi  emptvs  est  hoc  tsre, 
[  *443  ]  aneaque  libra  *  (brazen  scales)  and  striking  the  scales  with 
the  money,  paid  it  over  to  the  pater  or  natural  father.  When 
all  was  ended,  the  son  became  libra  et  cere  libratus^  Liv.  VI.  14,  and  sui 
juris.  Before  coin  was  common,  money  was  weighed  out,  and  assis,  (bs^ 
was  a  pound  weight,  Liv.  IV.  60.  In  emancipating  a  daughter  or  grand- 
childy  the  same  formalities  were  repeated  but  once.    This  process  was 
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80  tronbiesome,  that  at  length  Anastasius  dispensed  with  the  fiduciary 
sale,  and  Justinian  abolished  the  ceremony  altogether,  Cod.  8.  49.  6. 

§  De  nepoie  nato  post  filium  emancipaium,  p.  37.  By  the  civil  law, 
second  marriages  were  discountenanced,  but  not  fordidden.  A  widow 
was  obliged  to  wear  mourning  for  her  husband  ten  months,  which  was 
the  extent  of  the  year  under  Romulus.  Ovid.  Fast  I.  27.  The  year 
was  extended  by  Numa  to  12  months.  Plut.  in  Yit.  But  the  prohibi- 
tion in  cases  of  widowhood  extended  only  to  10  months  notwithstand- 
ing; that  being  the  period  in  which  it  was  supposed  a  posthumous  child 
might  be  born :  Ov.  Fast  I.  33.  By  the  constitutions  however  of  several 
emperors  (Gratianus,  Valentinian,  Theodosius,  &c.)  widowhood  was  ex- 
tended to  the  year,  and  if  a  widow  married  infra  annum  luctvs,  she  lost 
her  share  of  her  husband's  effects,  Cod.  5.  9.  unless  in  cade  of  a  dispen- 
sation from  the  Emperor,  Dig.  3.  2.  10.  But  widows  were  not  compel- 
lable to  mourn  for  their  husbands :  that  is  as  I  understand  it.  not  to  wear 

« 

mourning,  or  to  go  through  any  forms  or  ceremonies  for  that  purpose. 
Dig.  3.  2.  9.  the  prohibition  of  marriage  under  the  stated  penalties  con-* 
tinued  nevertheless.  The  year  of  mourning,  was  also  the  time  adopted 
before  the  conquest,  Co.  Litt  8.  a.  and  by  the  Saxons :  Leges  Anglo-Sax. 
Wilk.  109.  122.  144.  But  there  is  no  prohibition  of  marriage  to  widows 
at  any  time  after  their  husband's  decease,  either  by  the  divine  law,  the 
canon  law,  or  the  present  law  of  England.     2  Burn  Ecc.  law,  416. 

As  to  the  law  in  favour  of  the  heir,  providing  against  a  spurious  post- 
humous offspring,  De  venire  in  possessionem  mittendo^  et  curcUore  ejus^ 
see  Dig.  27.  9.  As  to  the  English  law  de  ventre  insjjiciendOj?ind  the  time 
at  wfiich  a  child  may  be  born  after  access  by  the  English  law,  to  wit, 
forty  weeks,  it  is  fully  discussed  in  Co.  Litt  123.  and  the  notes  of  the 
editor  thereupon. 

^  10.  -4n  parentes  cogi  possunt,  ^c.  p.  37*  Emancipation  might  be 
compelled  by  the  son,  1st  on  account  of  improper  severity  on  part  of  the 
father:  2dly  If  the  father  ordered  the  son  to  do  any  indecent  act:  or 
3dly  If  he  refused  proper  nourishment  Dig.  1.  7.  32.  Dig.  35.  1.  60. 
Dig.  37.  12.  6.    Cod.  1.  4.  12. 

*And  a  father  might  force  his  son  to  be  emancipated  in  all    [  ^^444  ] 
cases  which  would  justify  disinherison.     Dig.  45. 1. 132.  with 
the  commentary  of  Bart  and  Mynsych. 

Lib.  13.  De  Tutelis.  p.  37.  Males  under  14,  atid  females  under  12, 
(impuberes)  were  Pupills  and  under  Tutors.  Minors  under  25  (which 
was  adult  age  by  the  civil  law)  were  under  Curators :  even  though  tlie 
males  were  Patres  familias.  The  father's  power  extended  throughout 
adult  age. 

The  English  law  respecting  guardians  (which  does  not  like  the  civU 
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law,  appoint.  Curators  for  minors  as  a  separate  office)  may  be  found  fol- 
ly and  learnedly  discussed  in  Co.  Litt  85  to  90.  with  Hargreave's  notea 

^  3.  Qu^is  testameiUo  tutor  datur,  p.  38.  Tutorea  dare,  Because  af- 
ter puberty,  curators  only  can  be  appointed. 

^  .5.  De  emancipatis,  p.  39.  Because  the  lather  having  exercised  hia 
judgment  and  discretion,  it  is  deemed  evidence  of  sufficiency.  So  iu 
England  it  will  require  a  strong  case  to  authorize  the  appointment  of  a 
receiver  against  an  executor,  which  however  is  sometimes  dcHie.  see  12 
Yez.  4  Anonynums.  and  13  Vez.  266.  Middleton  v.  Dodswell,  and  tae 
eases  there  cited.  The  first  of  these,  determines,  that  poverty  alone  is 
not  a  sufficient  ground  to  authorize  the  appointment  of  a  receiver  over 
an  executor. 

Tit.  14.  Qui  tuiores,  ^c.  p.  39.  This  seems  contrary  to  the  rule,  Dig. 
48.  5.  21.  by  which  those  who  are  in  the  power  of  another  cannot  have 
others,  under  their  power.  But  this  must  be  understood  of  the  same 
kind  of  power.  .A  JUius  familias  under  the  power  of  his  fath^,  cannot 
at  the  same  time  have  parental  authority :  but  other  kinds  of  authority 
he  may  have.  It  may  be  enquired,  if  the  son  of  a  family,  may  be  ap« 
pointed,  where  is  the  security,  for  the  faithful  dischai^  of  his  duty? 
Answer:  1st,  the  effects  of  the  JUius  familias,  are  always  bound.  2diy, 
If  the  father  assent  to  the  tutelage,-  undertaken  by  the  son,  the  feither  ia 
bound.  Dig.  26.  1.  7.  and  26.  7.  21.  3dly.  If  the  law  casts  the  tutd* 
age,  security  is  required :  if  it  be  conferred  by  testament  the  testator  is 
deemed  a  competent  judge,  in  a  case,  where  he  is  so  much  concerned  on 
account  of  hjis  children.  Women  could  not  be  appointed,  except  mo- 
tfiers  and  grand-mothers  by  special  rescript.  Dig.  26. 1.  18.  Cod.  5.  35. 
2,  and  Nov.  118.  5.    In  England  women  may  be  appointed. 

$  5.  De  tutore  claio.    See  Dig.  26.  2.  6.    It  is  an  established  rule  that 
words  are  to  be  understood  in  their  common  and  obvious 
I  «445  ]    meaning,  "^^unless  the  context  absolutely  requires  another. 
Dig.  50.  16.  201.     Dig.  14.  6.  14.     Dig.  23.  2.  59. 

This  section  of  Justinian,  is  referred  to  by  Foster  Justice,  in  Rei  v. 
Taunton,  St.  Mary  Magdalen,  cited  4  Term.  Rep.  798.  Whelher  child 
includes  grand-children,  must  depend  upon  the  context:  it  does  not  ap- 
pear to  me  that  there  is  any  rule  precisely  settled  about  it.  In  W3rthe 
17.  Thurlston,  Amb.  555.  Hussey  i;.  Dillon,  lb.  604,  and  Gall  tt.  Bemiet, 
lb.  681.  bequest  to  child,  was  held  to  include  grand^child.  Kit  in 
Cooke  V.  Brooking  2  Vem.  107.  where  there  was  a  child  and  several 
grand-children,  the  latter  were  held  not  to  fall  under  the  term  of  the 
bequest  The  King  v.  Taunton,  St.  Mary  Magdalen,  which  was  a  case 
under  the  certificate  act  relating  to  the  settlement  of  paupers,  Butr.  408^ 
vaaaat  asHle  by  Lord  Keoyon,  in  li»  Hingv.  the  inhyi^p^^Bi^^ oi  Dar^ 


Ihiften,  4  Term  Rep.  799.tand  in  Ra^lifie,  tuid  iBuekley,  ^vfaete^iliB 

modern  oases  mre'oonsideved,  10  yez^>195  :  U  is  theie  decided  tbat  under 

'«  bequeit  to  'children,  grand^rfiildren  are  net  entitled  unless  tbe  will 

would  be  inoperative  without  them ;  a  point  before  determined  fay  lioifl 

Airanley  in  Reeves  v.  Brymer,  4  Vee.  698. 

The  other  cases  relating  to  the  conetruotion  of  wtords  of  thi8*class,'in 
•a  devise  are  collected  by  Roper  on  Legacies,  8  et  seq.  and  in  6  Cruise 
on  real  property,  163,  187. 

TU.  15.  ^  1.  Qui  sunt  a^nati.  Agnati,  relations  by  the  male  side : 
Cogncr^,  by  the  female  side.  Change  of  civil  condition  might  destroy 
agnation,  Dig.  26. 4.  7.  and  L.  4.  $  ult.  Cod.  de  leg.  tut.  Dig.  38.  10. 
10.  2.  Dig.  38.  16.  2.  1.  The  difference  between  agnati.and  cognati  was 
done  away  by  Juetinian  Nov.  118.  4  6. 

By  a  law  of  tbe  twelve  tables,  if  a  man  died  intestate  without  diU- 
dren,  the  law  cast  the  inheritance  up<Hi  the  agnati.  If  he  left  a  child, 
the  agnati  were  called  to  the  tutelage  by  operation  also  of  law ;  for  the 
Romaus  were  'of  opinion  the  next  heir  to  the  pupil  was  the  properest 
-person  to  take  care  of  the  estate,  being  most  interested  in  it.  By  a  law 
of  Solon,  the  next  in  succession  was  excluded  from  the  tutelage,  fiolQ 
snspicion  that  the  pupil  was  not  safe  under  his  'oave.  So  by  the  English 
law,  guardian  in  socage  must  be  next  of  blood  who  cannot  inherit  Go. 
Litt.  68.    A  hard  rule.     Dormer's  case,  2  P.  W.  263. 

Tit.  19.  De^kkieiaria  IhiteUijip.M.  Perfectm^ba^BkOiB.  'Hxtttis 
85  years  nf  age. 

Age  has  been  well  enough  divided  into 

ilrrfantia 
Pueritia 
Pubertas 

iJuventue 
Virilitas         50—70        Manhood  [^4d&] 

Senium  ""     "  '"' ' 

According  to  modem  notions  however,  youth  can  hardly  be  extended 
to  fifty.  Yet  I  lecollect  that  Julius  Csesar  at  the  age  of  fifty,  is  aome 
^^vrtiete  called  ^ca^rcrxog  a  young  man.  The  ancients  seem -to  have  extend- 
ed the  nominal  period  of  youth  longer  than  the  modems,  thus  Aristotle 
regards  the  -age  of  37  as  the  proper  time  for  a  roan  to  marry. 

The  different  privileges  of  different  ages  by  the  law  of  England,  is 
well  expressed  by  Blackstone  in  his  Commentaries.  "  The  Male  at  12 
•may  take  the  oath  of  Allegiance :  at  fourteen  is  at  years  of  discretion, 
and  may  therefore  consent  or  disagree  to  marriage ;  may  choose  bis 
Guavdian,  and  if  his  discretion  be  actually  proved,  may  make  his  testa- 
.ment  of  his  personal  estate ;  at  seventeen  may  be  «i  ipxecntor ;  i  and  at 
't5N^nty>one^i8«th]sown  disposal,  and -may  iiliene  his  harfs,  ^goods-aand 


1—7 

Infancy 

7—14 

Childhood 

14—25 

Puberty 

85—50 

Yonth 

■60—70 

Manhood 

70— &c. 

Oldrage. 
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chattels.  A  Female,  also  at  seven  years  may  be  betrothed  or  given  in 
marriage ;  at  nine  is  entitled  to  Dower ;  at  twelve  is  at  years  of  maturi- 
ty, and  therefore  may  consent  or  disagree  to  marriage ;  and  if  proved  to 
have  sufficient  discretion  may  bequeath  her  personal  estate ;  at  fourteen 
is  at  years  of  legal  discretion,  and  may  choose  a  Guardian ;  at  seven- 
teen  may  be  executrix ;  and  at  twenty-one  may  dispose  of  herself  and 
her  lands;  so  that  the  full  age  in  male  and  female  is  21  years;  which 
age  is  completed  on  the  day  preceding  the  anniversary  of  a  person's 
birth,  who  till  that  time  is  an  Infant^  and  so  styled  in  law." 

Minority  by  the  French  Code,  extends  also  to  the  age  of  21  years.  I 
confess  this  appears  to  me  a  period  upon  the  whole  too  early  to  put  a 
young  man  in  possession  of  all  the  rights  belonging  to  adult  age.  Still 
more  objectionable  are  the  privileges  given  by  the  English  law  to  inter- 
vening ages ;  as  that  a  boy  and  a  girl  of  14  and  12  may  consent  to  mar- 
riage; which  however  is  the  regulation  of  the  civil  law  also. 

The  French  provisions  as  to  minority ;  tutelage,-  and  emancipation 
are  to  be  found  in  the  11th  law  or  title,  of  the  code  Napoleon. 

Tit.  20.  De  AtUiano  IhOore,  ^c.  47.  The  law  Attilia  was  a  plebis- 
cite passed  444.  U.  C.  of  the  law  JuUa  and  Titia  there  is  no  certain  ac- 
count This  legal  appointment  of  a  Tutor,  is  somewhat  like  the  ap- 
pointment of  Guardians  by  application  to  the  Court  of  Chancery,  Ab. 
ca.  in  £q.  260 :  and  the  like  practice  obtains  in  Pennsylvania.  It  took 
place  either  when  there  was  no  legal,  or  no  testamentary  tutor,  or  when 
the  latter  had  only  conditional  and  qualified  powers,  or  wished  to  be 
excused  for  good  reasons,  or  sufi*ered  a  change  of  state,  or  if 
[  *447  ]  the  *tutor  died,  or  if  he  or  the  pupil  were  taken  captive. 
Marcus  Aurelius  appointed  two  Prsetors,  whose  sole  occupa- 
tion was  the  appointment  of  tutors.  CapitoUn.  in  Divo  Marco  ch.  10. 
But  I  apprehend,  this  was  in  defect  not  only  of  testamentary  ttUors,  but 
where  in  cases  of  intestacy  the  TtUela  legit ima  did  not  take  place  for 
want  of  a  near  agnate  on  whom  it  should  fall  by  law. 

^  7.  De  ThiteUB  ratione  reddenda.  By  the  civil  law,  an  action  of 
Tutelage  could  not  be  sustained  till  the  Tutelage  expired.  Dig.  27.  3. 
4  But  in  England  a  minor  may  oblige  his  guardian  to  account  by  pro- 
cbein  ami. 

Tit  21.     In  quibus  causis  auctoriias  sit  necessaria,  p.  49. 

The  general  rules  of  the  Civil  law  and  of  the  English  law  for  the 
protection  of  Infants,  proceed  on  the  same  obvious  principle,  that  no  one 
shall  be  permitted  to  take  advantage  of  the  want  of  experience  to  which 
an  infant  is  necessarily  subject.  But  the  English  law  or  rather  the 
feudal  law,  certainly  goes  to  the  utmost  verge  of  reason  and  justice,  when 
it  stops  the  progress  of  a  suit  wherein  a  minor  is  a  party  and  claims  by 
descent,  or  defends  in  debt  as  heir,  by  suffering  the  parol  to  demur  until 
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$im  minor  arrive  at  full  age.  This  was  unknown  to  the  dvil  law  wbeifs 
tha  guardian  (whether  tutor  or  curator)  might  conduct  the  cause — wherf^ 
a  curator  might  be  appointed  compulsorily  for  the  ^lanageroent  of  a  sui| 
pa  behalf  of  an  infant — and  where  the  infant  wh^  of  age  had  »  remedy 
against  his  tutor  for  fraud  or  negligence,  and  a  minor  had  the  same  rigbt 
of  suing  his  curator  evea  during  hi«  minority.  This  indeed  is  ti^i^^m 
in  Sngland,  where  also  the  Guardian  mny  ^  wed  by  procbein  MQJ* 
@ee  14.  Tin.  Ab.  198.  2.  Cro.  640.  giinpson  and  Simpson  v.  Jad^spUi 
wherein  it  was  determined  that  an  iniiuit  may  sue  by  procbein  aqoii  bu$ 
must  defeQd  by  guardian.  The  same  right  of  suit  in  iavoux  of  ini^f^ 
obtains  in  this  country  also.  See  Parsons  v.  iMilis  et  al.  2  Mftstsfu^ 
^p.  80. 

I  apprehend  that  strictly,  the  law  of  Pe^sylvania,  will  adviit  tb/P 
parol  to  demur  in  the  same  cases  with  the  !^nglish  law.  For  jp^lthoi^ 
in  smts  where  an  infant  is  defendant  imd  no  giMM^dian  appojinted,  t)i^ 
court  on  motion  will  appoint  the  clerk  of  the  cpurt,  or  siny  jpdij^r^ 
person  n  Guardian  pro  lUe,  yet  this  no  more  interferes  with  tb^  }j9^ 
r/espectiag'  the  parol  demurring,  thaB  the  same  pr^tice  in  Slnglai^d  undw 
JSAipman  and  Stavms,  2  Wils.  50.  Moreover,  I  apprehend  the  iifim^ 
law  of  England  on  this  bead,  is  judicially  recognized  i^  Pennsylvania, 
as  the  judges  of  the  supreme  x^urt  have  ^ulopted  o^e  of  the  ^^eptionp 
to  it,  to  wit,  6  Edw.  1  <jh.  g :  but  they  have'  not  nQtic^4. 
♦another,  viz.  the  siat.  of  we>st.  1st :  3  Edw.  1  ch.  46.  See  ?  {  *M*  i 
3inn.  601.  662.  app. 

Even  by  the  old  law,  Ijbe  parol  did  hot  demur,  in  dpwer,  or  ^mi!P 
ioipedit,  or  waste,  where  the  remedy  was  required  to  be  speedy,  por  in 
peartition,  where  no  title  was  involvdl :  and  until  the  act  of  assembly  ^ 
Pennsylvania,  giving  new  form  and  substance  to  the  action  of  ejectn;^!;)^ 
it  might  have  been  doubted,  whether  any  suit  in  this  sta,te  could  piise, 
wherein  the  question  could  be  made  whether  the  parol  should  ^^mm- 
But  now  by  *€t  of  21  Maich,  1806,  the  action  of  ejectment  is  4^  fpimedi 
that  it  differs  only  firom  a  real  action,  in  as  much  as  009  yerdi^t  if  Mlt 
.eonclusive. 

As  to  the  appointmeat  of  guardians  pro  lite,  it  mighit  \»  fM4^  *  qiili- 
^on  whether  the  laws  establishing  the  orph^'s  couart  ^$lbl^  lto  tMich 
thero  to  appoint  ooiapulsorily  a  guardian  pro  lite  to  app^i^r  Vl  amtbw 
court,  and  whether  any  other  court  hp^  pover  to  pipf^m^  te  «iifAt  * 
guardian.    But  the  practice  seems  to  authorize  it. 

With  respect  to  the  Qth^#t*tes,  I  »m  mi  aWe  iQ  give  pmise  i$ils9r 
mation  on  this  head. 

In  Virginia  indeed,  it  is  d^Ured  by  m  ^p»we  Jaw  of  1797,  eh.  ^98. 
lb»t<bepw«J«h«ttii^d«ww  in  any  #iiit.«.Me^  S 
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Tucker's  Blackstone,  p.  300.  n.  Their  practice  ia  common  cases  is  to 
appoint  a  guardian  pro  lite  on  motion,  with  notice  to  the  infant.  Fok  v. 
Cosby,  2  Call's  Virginia  reports,  p.  1. 

The  cases  relating  to  the  privilege  of  infancy,  may  be  collected  from 
that  title  in  Co.  Litt.  with  Hargreave  and  Butler's  notes,  and  Williams's 
Saunders,  as  to  real  property.  The  cases  bearing  on  their  civil  con- 
tracts,  are  well  collected  by  Bacon,  in  his  abridgment ;  by  Espinasse,  in 
his  Digest;  and  in  Comyn's  law  of  contracts.  The  body  of  chancery 
decisions,  must  be  sought  for  in  the  ch.  reports  under  that  head,  where 
among  other  cases  relating  to  infancy,  the  rights  of  wards  in  chancery 
and  female  infants  generally,  are  protected  with  an  assiduous  severity, 
carried  to  the  full  length  of  public  expedience.  If  the  hands  of  hus- 
bands be  so  tied  up  by  chancery,  as  effectually  to  prevent  their  wasting 
the  property  acquired  through  the  wife,  their  exertions  for  the  improve- 
ment of  their  common  fortune,  are  also  cramped — creditors  are  misled 
by  the  appearance  of  opulence  to  trust  the  husband  beyond  the  funds 
they  can  ultimately  apply  to — ^and  women  are  carefully  instructed  in 
rights  and  interests,  separate  from  those  of  their  husbands.  The  state 
of  society  may  require  these  protections  and  precautions,  but  it  is  a  state 

of  society  not  to  be  envied,  in  this  respect  at  least 
[  ^449  ]  '^Since  the  preceding  compilations,  it  seems  to  be  decided 
in  Williamson  v.  Watts,  1  Camp.  C.  Rep.  et  Nis.  Pri.  552. 
That  although  an  infant  may  give  a  single  bill  without  a  penalty  for 
necessaries  and  bind  himself,  he  cannot  give  a  bill  of  exchange.  Al- 
though the  single  bill  is  out  of  use  in  England,  it  is  not  so  here. 

The  provisions  of  the  French  code,  respecting  tutelage  and  the  in- 
terests of  infants,  will  be  found  in  the  references  under  the  article  Jlfi- 
rumr.    Recueil.    Tom.  2.     Titres  8,  9  &  10. 

The  following  are  the  principal  cases  I  have  found  in  American  re- 
porters, as  to  the  contracts  of  infants. 

In  1  Dall.  166.  Silver  v.  Shelback :  it  was  decided  that  the  appear- 
ance of  an  infant  to  a  suit  brought  against  him,  is  not  a  judicial  act, 
and  is  fatal  on  error :  and  unless  in  certain  cases  of  real  actions,  judg- 
ment against  an  infant  will  be  reversed  at  full  age. 

Stansbury  v.  Marks,  4  Dall.  130.  Infancy  may  be  given  in  evidence 
on  non  assumpsit  in  Pennsylvania^  owing  to  the  intermingling  of  com- 
mon law  and  equity  jurisdictions  in  that  state. 

Hart  v.  Hosack,  1  Caines  N.  Y.  Rep.  26.  An  infant  of  14  years  put 
on  trial  with  a  physician,  cannot  at  his  own  wilt  become  a  student,  so 
as  to  charge  his  parent  with  the  student's  fee. 

Court  will  not  discharge  an  infant  out  of  custody  on  that  ground 
only,  where  no  fraud  is  su^ested;  but  will  leave  him  to  use  infancy  in 
his  defence.    Clemson  v.  Bush,  3  Binn.  413. 
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Weed  V.  Ellis,  3  Gaines,  253.  The  guardian  of  an  infisint  may  arbitrate 
on  behalf  of  his  ward :  and  the  plea  of  performance  will  bar  the  infant 
at  full  age. 

Van  Winkle  v.  Ketcham,  3  Gaines,  323.  The  note  of  an  infant  given 
in  course  of  trade  cannot  be  enforced  against  him. 

Gonroe  v,  Bridshall,  1  Johns.  N.  Y.  Rep.  123.  An  infant  at  the  time 
of  executing  a  bond,  alleged  he  was  full  age :  yet  the  bond  was  held 
void  as  against  him. 

Jackson  ex  dem.  Renselear  v.  Whijtlock,  lb.  213.  Whether  an  infant 
can  be  disseized,  and  then  bound  to  bring  his  action  within  ten  years  of 
his  coming  of  age  ? 

The  plea  of  infancy  can  be  pleaded  by  or  on  behalf  of  the  infant  on- 
ly :  it  is  a  personal  privilege.  Van  Bramer  v.  Gooper  impleaded  with 
Van  Bramer,  2  Johns.  N.  Y.  Rep.  Same  point  decided  in  Harmess  v, 
Thompson  and  others,  6  Johns.  N.  Y.  Rep.  160.  In  such  a  case  where 
there  are  several  defendants  and  one  of  them  an  infant  the  plaintiff 
may  enter  nol  pros,  against  the  infant  and  proceed  against  the  rest,  or 
the  jury  may  find  for  the  infant,  and  against  the  other  de- 
fendants. 

♦Whether  the  deed  of  land  by  an  infant  to  A,  is  avoided  by    [  ♦450  ] 
his  deed  for  the  same  land  to  B,  when  he  is  at  full  age? 
Jackson  ex  dem.   Dunbar  et  al.  v.  Todd,  6  Johns.  N.  Y.  Rep.  267. 
Knapp  V.  Grosby.     1  Massach.  Rep.  476.    Judgment  cannot  be  taken 
against  an  infant  who  does  not  appear  by  Guardian. 

In  re  Augustus  le  Forrestiere.  2  Mass.  Rep.  419.  Gan  an  infant  be 
naturalized  in  this  country  on  his  own  petition?  or  on  that  of  his 
guardian  ? 

1  Washington's  Virg.  Rep.  299,  Buckner  v.  Smifh.  An  infant  gave  a 
bond  for  a  gaming  debt :  on  arriving  at  full  age  he  promised  to  pay  it : 
held  that  he  was  bound.  2  Honing  and  Munford's  Vir.  Rep.  289.  Fitz- 
hugh  V.  Anderson  et  al.    Infancy  docs  not  stop  the  act  of  limitations. 

Tabb  et  al.  v.  Archer  et  al.  3  Hen.  and  Mun.  400.  Infants  may  con- 
tract by  marriage  articles  which  they  cannot  set  aside  on  firriving  at 
full  age.  Indeed,  those  articles  enure  to  the  benefit  of  the  children  who 
may  be  ^he  first  of  that  marriage.  Harris  and  M'Henry's  Maryland 
Reports,  Vol.  1.  p.  459.  Ijune  and  Gover.  Infant  defendant  appearing^by 
guardian,  in  ejectment,  is  liable  to  process  for  costs. 

lb.  p.  67.  Infant,  and  those  claiming  under  him,  not  diverted  by  the 
cancelling  of  a  part  in  chancery,  if  he  was  not  made  a  party. 

lb.  152.  Infant  not  barred  by  an  adverse  twenty  years  possession. 
Cheseldine  v.  Brewer. 

lb.  668.    Infant  feme  sole  bound  by  a  marriage  settlement  at  semble. 
7^,  23.    De  Cura4oribus,  p.  63.    These  agreed  with  tutors  in  that 
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tM^  might  M  &]>^infofl  by  the  Mffie  tnagiflimtet,  were  held  to  Mmnrif  y, 
itiight  be  excused  or  remcrred  for  good  reasons,  assigned.    They  differed 
from  tutors,  in  that  a  tutor  might  be  appointed  without  the  conseot 
df  th6  pupil,  which  generally  speaking,  a  curator  could  not  be.      A 
tutor  was  appointed  principally  to  the  care  of  the  person,  a  curator  to 
the  care  of  the  property.     A  father  could  not  appoint  a  curator  by  will ; 
he  might  declare  a  testamentary  tutor.    A  tutor  could  not  be  sued  by 
the  pupil  till  after  tutelage,  a  curator  might  be  sued  by  the  minor  during' 
hi9  curatorship.    In  these  several  respects,  the  office  of  curator  approach- 
M  nearer  to  that  of  our  Guardian,  than  a  tutor.    See  Cujacius,  observ. 
L.  17.  ch.  7.     A  curator  might  be  appointed  compulsorily  ad  lites,  in  case 
of  a  payment  made  by  a  debtor  to  a  minor  creditor.     Dig.  4  4  7.  2.  or 
#here  a  tutor  gave  in  his  account     L.  7.  Cod.  qui  petant  Tut 

Until  the  time  of  Caracalla  and  Justinian,  from  the  difficulty   that 

tfiflciors  experienced  in  getting  possession  of  their  property,  they  -were 

induced  to  apply  to  the  courts,  to  have  curators  appointed, 

[  *4ei  ]     Dig.  4  4  *1.  3.     Dig.  26. 6. 2.  4  and  6.    But  those  emperors 

relaxed  the  practice  and  exonerated  persons  from  compulsory 

curatorship. 

Masctdi  quidem  puberes.  By  the  civil  law,  males  of  twenty  five 
years  of  age,  and  females  of  eighteen  having  given  sufficient  proof  by 
five  or  morcf  witnesses  of  their  prudence  and  morality,  might  obtain  a 
licence  from  the  emperor  enabling  them  to  manage  their  own  afiair^ 
under  proper  restrictious.  For  minors  are  not  permitted  by  this  licence 
to  aliene,  or  even  to  mortgage  their  immoveable  possessions,  without  a 
lipteisll  decree  for  this  purpose.  Cod.  2.  45.  1,  2,  3.  De  his  qui  ven. 
SBtat,  impetr. 

^l.  A  quibus  dentur  curatores.  Tesiamento  non  dantur.  For  a  &- 
ther  eslntiot  dispose  of  the  goods  of  his  son  arrived  at  puberty,  who  at 
that  age  may  make  a  wiU  for  himself,  Dig.  28.  6.  But  the  magistrates 
usuiilly  appointed  the  curator  recommended  by  the  father,  Dig.  26.  !• 

«J7.   1. 

$  2.  Quibus  dentur.  Item  invUi  adlolescentes,]  BiBvardus  and  others 
hate  accused  Tribonian,  as  guilty  of  an  error,  in  saying,  that  minort, 

Hfter  foiiirteen,  c^ould  not  be  obliged  to  receive  curators. ^And,  in  sup* 

Jdrt  of  their  acdusation,  they  allege  the  opinion  of  Ulpian,  whose  words 

are  these. Hodie  in  hanc  usque  aiatem  adolescentes  curcUorufn€ttmU$ 

fegufUur,  iiec  ante  rei  suce  adnUnistraiio  eis  cammitti  debebU,  quamvis 

bene  rem  suam  gerentibus.    ff.  4  t  4  1.  1. But  it  must  be  observed, 

that,  MtH  regard  tb  minors  after  puberty  the  Soman  law  has  frequently 
been  altered.  By  the  law  L(Btoria,  ann.  urb  con.  560.  such  adults  only, 
^6  brti4t«Jd  ill,  were  obliged  to  receivie  cuttitdrs  aftef  proof  had  been 


NCTES.  453 


mhde  of  their  ill  behavior.  But  aftertvards  it  wad  enacts,  by  a  con- 
stitution of  Marcus  AnioninuSj  Ut  omnes  adultij  curaiores  acdpermii,  ncn 
reddiils  causis :  which  must  inean,  that  adults  might  be  obliged  to  re- 
ceive curators,  although  nothing  could  be  alleged  against  their  conduct; 
for  it  is  certain,  that  adults  might  voluntarily  receive  curators,  even  be- 
fore the  law  LcBtoria,  And,  when  Ulpian  wrote,  the  constitution  of 
Marcus  Aiiioninus  was  as  yet  unrepealed ;  but  afterwards,  in  the  latter 
part  of  the  reign  of  Antoninus  CaraoaUa,  it  appears  from  Cod.  5.  /.  31.  /.  1. 
that  the  Roman  law  was  again  altered,  and  that  curators  could  not  be 
given,  but  to  such  minors  as  were  willing  to  receive  them,  unless  ad 
lUem, 

And  in  this,  the  law  of  England  may  be  said  to  agree  in  general  with 
the  civil  law :  for,  with  us,  guardianship  regularly  determines,  when  the 
minor  has  completed  his  fourteenth  year ;  except,  where  there  is  a  guar- 
dian by  nature,  or  when  the  father  of  a  minor  has  specially  appointed 
ft  guardian  either  by  deed,  or  will,  to  continue  for  a  longer 
♦time.  And  therefore  a  minor,  after  fourteen,  being  of  course  [•  *452  ] 
freed  from  custody,  is  at  liberty,  if  willing,  to  put  himself  a 
second  time  under  guardianship,  until  he  is  of  full  age.  But,  if  a  minor, 
being  an  adult,  does  not  consent  to  receive  a  new  guardian,  then  no 
court  would  appoint  a  guardian,  unless  ad  litem. 

But,  if  a  testator  nominates  a  guardian,  till  his  son  arrives  at  full  age, 
then  the  son,  although  above  fourteen,  is  compelled  to  receive  the  guar- 
dian, who  is  thus  expressly  appointed  for  a  certain  time ;  but,  if  no  cer- 
tain time  is  mentioned,  there  is  then  no  guardianship,  if  the  minor  is  an 
adult     Vaugh,  185.  (Harris.) 

§  3.  Defuriosis  ei  prodigis.  The  text  is  here  deficient  and  the  trans- 
lation follows  the  pharaphrase  of  Theophilus. 

In  England,  whose  decisions  I  believe  are  generally  adopted  in  this 
country,  lunatics  are  put  into  commission  imder  chancery  jurisdiction : 
and  lunacy  is  held  to  extend  not  merely  to  strict  insanity,  but  to  all 
cases  of  mental  imbecility  or  incapacity  from  any  cause,  as  disease,  ha- 
bitual intoxication,  &c.  Ridgeway  v.  Darwin,  8  Vez.  65.  ex  parte  Cran- 
fner,  12  Vez,  445.  How  far  the  court  of  chancery  will  interfere  in  the 
disposal  of  a  lunatic's  estate,  what  nature  and  extent  is  conceded  to  a; 
commission  of  lunacy,  and  to  what  controul  they  are  subject,  will  be 
found  under  this  head,  in  each  of  the  volumes  of  Yezey,  junior,  from  8. 
to  14 

In  Holland  I  believe  curators  are  appointed  to  take  care  of  the  estatt 
of  prodigals.  See  the  cases  cited  in  thd  notes  to  Folliot «.  Ogden.  1 
Henry  Blackstone's  Rep.  131. 

The  chancery  jorisdiction  in  cases  of  idiocy  and  lunacy  in  England, 


454  NOTES. 


arises  from  the  fiction  that  the  king  is  the  guardian  of  all  such  penons. 
4  Co.  Rep.  125. 

TU.  24.  Qui  scUisdare  coganiur,  p.  5^.  This  was  done  by  joint  se- 
curity; Jide-jussore.  Dig.  46.  6.  pass,  except  in  testamentary  curator- 
ships,  for  the  same  reason  that  we  do  not  compel  an  executor,  although, 
we  compel  an  administrator  to  give  security.  Guardians  appointed  by 
the  court,  were  sometimes  exempted.  Dig.  26.  2.  17.  19.  L.  penult 
Cod.  de  tut.  et  cur.  qui  non  statisd.  L.  7.  ^  5.  Cod.  de  curat  fur. 
Dig.  26.  5.  13  et  ult. 

^  2.  Qui  ex  culminisircUione,  Sciendum,  Various  remedies  are  given 
to  pupils  and  minors,  who  have  receiveci  any  damage  by  the  male-ad- 
ministration or  negligence  of  their  tutors  or  curators. 

The  personal  actions,  to  which  minors  are  intitled,  against  their  tu- 
tors or  curators,  are  called  Aciiones  tiUelcB  and  negociontm gesiorutn  uiUes. 

Quicquid  tutor  is  dolo  vel  lata  culpa  aut  levi^  seu  curaioriSy 

[  ^453  ]     *minores  amiserint,  vel,  cum  possenij  non  acquisiseruU ;  hoe 
in  tutelcB  seu  negotiorum  gestorum  utile  judicium  venire,  nan 
est  incerti  juris. 

Cod.  5.  t  51.  L  7. 

And  the  heirs  of  tutors  and  curators  are  also  liable  to  the  same  ac^ 
tions  ob  dolum  et  latam  culpam.     Cod.  2.t.  19.  1.  17. 

Pupils  or  minors  may  also  sue  the  sureties  of  their  tutors  or  curators, 
(and  even  their  heirs)  by  an  action  arising  from  the  stipulation  entered 
into  by  such  sureties. .  D.  27.  t.  7.  11.  3,  5.     Coi.  6.  t.  57. 11.  1,  2. 

And  lastly,  as  their  dernier  resort,  minors  have  a  right  to  an  action 
called  subsidiary,  against  any  magistrate,  who  hath  neglected  to  do  his 
duty,  either  by  taking  no  security,  or  what  was  not  sufficient.  D.  27.  t. 
8. 1.  1.  $.  6. 

But  the  heirs  of  tutors,  curators,  sureties  and  magistrates,  are  only 
suable  m  cases  of  fraud  in  themselves,  or  in  those,  to  whom  they  are 
heirs ;  but  not  merely  on  account  of  negligence.  D.  27.  t  7.  1.  4.  C.  6. 
t.  75.  1.  2.  Claude  Ferriere,  h.  t.     (Harris.) 

[Constitutionibus]  Cod  5.  t.  43.  1.  3. 

Cicero  mentions  the  judicium  tutelce,  orat.  pro  Roscio  6.  Delinquent 
tutors  were  sometimes  severely  punished :  See  Suet,  in  Galb. 

$  3.  Si  tutor  vel  curator  cavere  volit.     L.  3.  Cod  de  suspect  tut. 

§  4.  Qui  dicta  aciione  non  tenentur.  Exigere  solent.  The  action 
of  caution  was  the  business  of  inferior  magistrates :  of  the  scribes  at 
Bome,  and  of  the  Duumviri  in  the  provinces.  Cod.  5.  75,  ult  Dig.  27. 
8.  1.  Dig.  15.  1.  1.     (Harris.) 

Tit.  25.  De  numero  Liberorum.  p.  57.  Excusantwr  autem.  There 
is  ;io  compulsory  guardianship  either  in  England,  or  this  country. 
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$  1.  De  adminisiratione  ret  Jiscalis,  In  semestribus.  The  semestre 
concilium  was  a  privy  coansel,  composed  of  a  certain  number  of  sena- 
tors chosen  by  lot,  and  changed  every  six  months.  This  council  was 
first  appointed  by  Augustus  Caesar,  that  he  might  diminish  the  power  of 
the  senate  and  increase  his  own.  Suet,  in  Aug.  ch.  35.  Dion.  L.  53. 
Dig.  27.  1.  41.    Cod.  5.  62.  10.  25. 

$  4.  De  lite  cum  pupillo,  &c.  p.  58.  This  law  is  now  useless,  for 
by  the  72nd  Novel,  Justinian  prohibited  the  debtors  and  creditors  of  mi- 
nors from  being  tutors  or  curators.     (Harris.) 

§  5.  De  triJbus  tuteke  et  curve  oneribus.     See  Dig.  27.  1.  31. 

^  6.  De  paupertate.  Divi  fratres.  The  emperors  were  stiled  rfirt, 
or  divine,  because  they  were  considered  in  every  respect  as  gods,  after 
the  ceremony  of  their  apotheosis  had  been  performed.  Herod.  Lib.  3. 
The  dim  fratres  here  spoken  of,  are  conjectured  by  Vinnius 
to  *have  been  Marcus  Aurelius,  and  iElius  Verus,  the  sons  [  *454  ] 
of  Antonius  Pius. 

.^11.  De  InimicUiiSj  &c.  p.  60.  By  a  capital  enmity,  is  understood 
such  as  might  arise  from  a'  public  accusation,  affecting  the  life,  liberty, 
and  good  name  of  the  party  accused.  Dig.  50.  16.  103.  But  even  such 
an  accusation  would  not  excuse  a  testamentary  tutor,  inasmuch  a»  the 
appointment  would  imply  the  testator's  forgiveness,  unless  it  appeared 
that  he  acted  upon  another  motive,  and  intended  only  to  lay  a  burden 
upon  the  person,  whom  he  had  nominated.     Heinecc.  Yinn. 

<^  14.  Z>£  MUUia,  But  if  he  had  voluntarily  acted,  he  would  be 
subject  to  the  action  negotiorum  gestorum.  Cod.  5.  33.  4.  Cod.  6. 
36.8. 

$  16.  De  tempore  et  modtS  proponendi^  &c.  p.  61.  Non  appellant. 
That  is,  they  should  not  appeal  from  the  appointment,  but  from  the  de- 
cision by  which  their  excuses  were  rejected.     Dig.  49.  4.  1.  ^ 

Tit,  26.  Unde  snspecti :  p.  62.  Crimen  here  means  an  accusation. 
So  it  is  rendered  by  Theophilus  neqy  xr/a  KaiByoqma.  So  Cicero  pro  Ro- 
scio  ]  "  Roscius  appears  td  me  to  have  three  obstacles  to  contend  with, 
Crimen  adversariorum^  et  audacia,  et  Potentia"     (Harris.) 

^  2.  Qui  suspecti  fieri  possunt,  p.  63.  Et  possunt  quidem  omnes. 
Guardians  at  common  law  may  be  removed  or  compelled  to  give  secu- 
rity, if  there  appears  any  danger  of  their  abusing  either  the  person  or 
the  estate  of  the  minor.  Stiles^  466.  Hard.  96.  3  Chan.  rep.  58.  1 
Sid.  424. 

But  there  is  no  instance  of  the  removal  of  a  statute  guardian.  Yet 
terms  have  frequently  been  imposed,  so  as  effectually  to  prevent  such 
guardian  from  doing  any  act  to  the  prejudice  of  the  minor.  But  quisre 
whether  causes  may  not  arise  for  which  a  statute  or  testamentary  guar- 
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may  be  totally  removed,  notwitbitanding  the  statute ;  a9  if  be  be- 
came lunatic,  &c.  'for  a  guardianship  being  a  personal  is  not  an  assigu- 
able  office ;  nor  can  it  go  to  executors  or  administrators.  YaN^.  180. 
Cas.  in  eq.  ab.  261.  So  far  Harris.  That  guardianship  is  lahot  assigi>- 
able,  9  Mod.  90.  Reynolds  v.  Lady  Teoham.  Mellish  v.  Da  Ck>6ta,  8 
Atk.  14.  It  was  decided  in  Foster  v.  Denny,  2  Cas.  in  ch.  237.  that  al- 
though a  guardian  at  common  law  might  be  removed,  a  statute  guardian 
could  not.  But  I  doubt  whether  this  be  law,  see  the  cases  of  Roach  r. 
Garvan,  1  Vez.  Sen.  160.  Duke  of  Beaufort  v.  Berty,  1  P.  Wilt  704 
0%eefe  v,  Casey,  1  Sch.  and  Lefroy,  106. 

Guardians  under  the  English  law,  were  either  guardians,  1st,  By 
chivalry  :  or  2dly,  By  socage :  or  3dly,  By  nature,  as  the 
[  "^455  ]  parent :  or  '^4thly  By  nurture,  which  is  nearly  the  same  :  €x 
5thly, ,  By  statute  (to  wit,  by  4  and  5  Ph.  and  Mary  Ch.  8 
and  12  Ch.  2  ch.  24.  wiiich  enables  a  father  to  appoint  a  testamentary 
guardian :  or  6thly,  By  custom.  Co.  Litt  88.  b.  To  which  may  be 
added  after  Hargreave  in  his  notes  therton,  7thly,  By  election  of  the  in- 
fant ;  before  a  judge  on  the  circuit,  or  by  deed,  as  in  the  case  of  lord 
Baltimore  for  the  custody  of  his  Maryland  estate :  or  8thly,  By  appoint- 
ment of  the  chancellor :  or  9thly,  By  the  ecclesiastical  court :  or  lOthly, 
Ad  litem. 

In  Pennsvlyania,  we  have  no  chivalry :  nor  as  I  incline  to  think  any 
tenure  in  the  socage  since  the  revolution,  notwithstanding  the  terms  oC 
Penn's  charter.    Our  tenure,  being  free  of  any  rent  or  service,  but  what 
the  state  (i.  e.  the  great  mass  of  citizens)  imposes  by  common  ccmsent, 
seems  to  be,  allodial.    We  acknowledge  guardianship  of  parents,  and 
guardians  appointed  by  will  of  the  parents,  and  guardianship  by  ap- 
pointment of  the  orphans  court,  without  the  consent  of  the  minors  if 
under  14  by  petition  of  the  mother  or  prochein  ami,  and  with  the  con- 
sent of  the  minors  if  above  14,  signified  in  open  court.    Our  laws  also, 
compel  guardians  and  executors  of  whatever  description  to  give  security, 
if  good  cause  be  shown ;  and  for  like  cause  I  apprehend  they  are  also 
compellable  to  give  additional  security,  or  may  be  removed :  see  the  laws 
of  this  state  relating  to  the  power  and  duties  of  the  orphan's  court 

Curators  are  appointed  to  minors  by  the  code  Napoleon;  which  also 
adopts  the  provision  of  the  civil  law  for  curators  ad  custodiam  veniris^ 
in  favour  of  the  heir. 

Fama  patroni  parcendum.  The  action  was  directed  to  be  an  actioja 
on  the  case,  in  factum,  in  which  no  suggestion  of  fraud  was  permitted. 
Dig.  4  3.  11. 

i  6.  Qui  dieafur  suspecius,  p.  64.  Cod.  6.  43.  2a 

$  1%  ^i  ^su9p$€tu$  satis  ejirttt,  et  quis  dkaiur  sus/mctm,  p.  H.    The 
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provisions  of  the  latter  part  of  this  section  are  supported  by  Rex  v.  Sir 
Richard  Haines,  1  Lord  Ray.  361.  and  12  Mod.  205.  and  Hill  r.  Mills,  1 
Show.  293.  and  12  Mod.  9.  Anonymous,  12  Ve2.  4.  Generally  although 
the  coui  t  of  chancery  on  evidence  of  misapplication  of  assets,  or  danger 
of  the  estate  will  ap|X)int  a  receiver  over  au  executor,  it  must  be  a  strong 
case,  Middleton  v,  Dodswell,  13  Vez.  266. 

Liber  2.  Tit  2.  De  fluminibvs  et  portvbifs,  p.  68.  see  Hargreave's 
law  tracts  de  portibus  maris;  and  the  cases  of.Cortelyon  r.  Van  Brundt, 
2  Johns.  N.  Y.  Rep.  360.  and  a  full  discussion  of  the  right  of  fishery  in 
Pennsylvania,  in  Carson  v.  Blazer,  2  Binney  475. 

^  4.  De  tisu  el  projtrielate  riparum.  See  farther  on  this  subject  Dig. 
43.  12.  3.  and  41.  1.  15.  30.    ^  • 

*The  law  of  Pennsylvania  on  this  subject  will  be  found     [  *466  ] 
m  part  in  the  case  of  Carson  v.  Blazer,  above  cited  from  2 
Binn.  465.    As  to  the  law  of  England  consult  the  6th  chapter  of  Sir 
Mathcw  Hale's  treatise,   de  portibus  maris,  published  by  Hargreave 

among  his  law  tracts :  the  case  of  Young  v. ,  1  Ld  Raymond,  726, 

which  determines  that  at  common  law,  the  public  aie  entitled  to  towing 
paths  along  the  banks  of  navigable  rivers;  also  again  determined  by 
Holt,  in  Domina  regina  r.  the  Inhabitants  of  Cluworth,  6  Mod.  163 
oveiru'ed  in  Ball  v.  Herbert,  3  Term  Rep.  253,  where  the  question  is  dis- 
cussed at  length.  The  case  of  the  London  wharves,  1  Sir  W.  Black. 
683,  determined  that  commissioners  appointed  by  the  king  to  lay  out 
wharves,  could  only  lay  them  out  in  places  unbuilt  on  and  open.  As  to 
the  right  of  taking  fish  on  the  sea  shore  between  high  water  mark  and 
low  water  mark,  see  Bagott  v.  Orr,  2  Bos.  and  Pull.  472. 

^  10.  De  rebus  Sanctis,  p.  70.  Res  sanctce,  that  is,  res  sayicitve :  san^ 
tione  aliqua  mvnitce:  protected  specially.  I  have  translated  it  holy,  as 
Harris  has  done ;  but  the  meaning  may  be  difierent  from  Res  sacrse, 
and  Res  religosse,  which  were  set  apart  for  religious  purposes,  and  were 
divini  juris :  so  in  the  same  sense,  the  persons  of  princes  and  embas- 
sadors were  sanctoe.  Liv.  IIL  55,  Magistrates,  &c.  Dig.  1.  8i  8. 1.  But 
res  sanctcc  also  include  the  res  sacrce  afid  religiosije.  Gains  in  Dig.  1.  8. 
1.  pr.  Sanctum  esse  interdum  idem  quod  sacrum,  idemque  quod  religios- 
um :  interdum  aliud,  hoc  est  nee  sarcum,  nee  religif^siim,  Macrob.  L,  c. 

^  11.  De  reb,  singulorum,  p.  70.  Dominium  is  divided  into  three 
kinds  by  the  civilidns.  It  is  either,  1st  directum  dominium,  or  usufruc- 
tuary dominion.  Dominium  utile,  as  between  landlord  and  tenant.  Or 
it  is  2dly  full  property  and  simple  property.  The  former  is  such  as  be- 
longs to  the  cultivator  of  his  own  estate,  the  other  is  the  property  of  a 
tenant.  3dly  Dominion  acquired  by  the  law  of  nations,  and  dominion 
acquired  by  municipal  law.    By  the  law  of  nations  property  may  be 
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acquired  by  occupation,  by  accession,  by  comraixtion,  by  use  or  th« 
pernancy  of  the  usufruct,  and  by  tradition  or  delivery. 

As  to  tlie  dominium  eminenSf  the  right  of  the  public  in  cases  of 
emergency  to  seize  upon  the  property  of  individuals,  and  cwivert  it  I9 
public  use;  and  the  right  of  individuals  in  similar  cases  to  conwnii  tres- 
pass on  the  persons  and  properties  of  others,  see  the  opinion  of  chief 
justice  M^Kean,  in  Respublica  v,  Sparhawk,  1  Dallas,  362,  and  the  case 
of  Vanbornc  r.  Dorrance,  2  Dall.  Rep.  304.  I  am  not  convinced  by 
Judge  Patterson  in  that  case,  that  a  just  compensation  must  always  be 

a  money  price. 
[  *457  ]        *See  further  as  to  dominium  eminenSj  or  the  right  of  the 

community  to  take  at  a  fair  price  the  property  of  individuals 
for  public  use,  the  supplement  of  1802  to  the  Pennsylvania  compromis- 
ing law  respecting  the  Wyoming  controversy.     Vattel  L.  I.  ch  20.  ^  244 

248.     Bynkershoek,  Lib.  2.  ch.  15.     Rosseau's  social  compact,  ch.  9. 

X>omat,  L.  1.  tit.  8.  'J  1.  p.  381.  fol.  ed.  De  Tott's  mem.  the  case  of  a 
Jew  whom  the  grand  Signer  was  compelled  by  the  Mufti  to  purchase 
out :  cited  in  Lindsay  et  al.  v.  the  commissioners,  2  Bay.  South  Carolina 
rep.  41.  ^  13.  De  vidnercUione.  In  Sutton  and  Moody,  1  Salk.  656.  \ 
Lord  Ray,  250.  Comyns,  rep.  34.  cited  in  Vere  v.  Lord  Cawdon,  11 
East  570,  if  one  start  a  hare  in  my  close  and  kill  her  there,  it  is  my  hare, 
otherwise  if  he  hunt  her  into  the  ground  of  another ;  for  then  it  is  the 
hunter's.     Though  this  indeed  is  not  exactly  the  case  of  the  text 

In  Pierson  v.  Post,  3  Caines  N.  Y.  Rep.  175.  the  qiipstion  is  very  fnOy 
discussed,  with  references  to  the  civil  law  doctrine,  and  the  law  as  laid 
down  by  PufTendorf  and  Barbeyrac,  and  Fleta,  and  Blackstone;  andd^ 
termined  that  wild  animals,  ferad  naturae  (this  was  the  case  of  a  fox)  be- 
come the  subjects  of  occupancy,  only  when  they  are  either  taken,  or  so 
disabled  or  circumvented  as  to  render  their  capture  certain :  and  there- 
fore, that  no  action  will  lie  against  B.  for  killing  such  an  animal,  origi- 
nally  started  and  pursued  by  the  plaintiff  A.  who  was  on  the  point  of 
taking  it  That  a  fox  is  always  so  considered  is  certain,  see  the  opinioD 
of  the  court,  in  Respublica  v,  Sparhawk,  late  above  quoted. 

I  confess  I  do  not  consider  the  subject  exactly  in  the  same  point  of  view. 
It  appears  to  me  that  the  question  is  not  merely  whether  the  animal  pup> 
sued  be  ferae  naturae  or  not,  but  whether  it  be  wild  and  noxious,  without 
being  valuable.  A  fox,  a  bear,  a  stag,  a  beaver,  a  raccoon,  an  otter,  &o. 
are  clearly  wild  animals^  but  the  skin  of  them  may  be  of  more  value 
than  the  flesh  of  a  tame  animal  of  equal  size.  If  I  pursue  the  creature 
iot  profit,  I  am  entitled  to  it,  if  I  have  so  conducted  the  chase  as  to  put 
ttie  (Cnimal  in  my  power :  any  other  person  coming  in  between  me  and 
manucaption  in  such  a  case,  cannot  be  considered  as  entitled  to  any  part 
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of  the  prey.  Just  as  if  a  ship  of  war  of  a  belligerent,  pursues  an  enemy's 
Vessel,  and  so  gains  upon  her,  being  of  superior  fo|:ce  also,  that  the  cap- 
ture is  certain,  in  such  a  case,  another  vessel  of  the  same  belligerent  as- 
sisting, would  not  be  entitled  to  any  share  of  the  prize  money :  but  if 
the  latter  vessel,  rendered  a  doubtful  chance  certain,  and  contributed  to 
take  a  prize  which  probably  would  not  have  been  taken  without  such 
assistance,  then  the  prize  cannot  be  claimed  in  toto  by  the  first  pursuer. 

But  if  the  wild  animal  be  pursued  not  for  profit  but  extir- 
pation, *then,  any  intervenient  person,  may  as  I  suppose,  [  *458  ] 
lawfully  assist;  and  no  action  lies  against  liim  for  killing  it, 
though  started  and  chased  by  another,  as  was  determined  in  Pierson  v. 
Post.  Still,  a  distmction  may  reasonably  suggest  itself,  when  the  animal 
ir  pursued  not  for  the  mere  purpose  of  extirpation,  but  for  the  pleasure 
of  hunting,  accbrding  to  the  usual  rules  and  practice  of  those  who  follow 
that  amusement.  I  well  remember  that  in  my  time  and  in  my  immedi- 
ate neighborhood  in  Cheshire  in  England,  foxes  were  regularly  imported 
from  France  to  supply  the  demands  of  the  Hunt.  The  sudden  shoot- 
ing of  a  fox  just  ran  down  after  a  day's  chase,  would  in  that  part 
of  the  kingdom  be  regarded  as  an  outrage  upon  the  rights  of  the  pursu<^ 
era,  and  upon  the  rules  of  good  manners,  not  tamely  to  be  borne.  But 
the  law  has  hitherto  it  seems,  refused  to  recognize  the  rights  of  Fox* 
hunters. 

^14  De  Apibus^  p.  72.  In  conformity  to  the  doctrine  here  laid  down^ 
it  is  decided  in  Gillet  v.  Mason,  7  John's,  N.  York  Rep.  16,  that  Bees 
are  ferae  naturae,  and  until  hived  and  reclaimed,  no  property  can  be  ac^ 
quired  in  them :  and  that  the  finding  a  Bee-tree  on  the  land  of  another, 
and  marking  it  with  the  initials  of  the  finder's  name,  is  not  such  an  ap 
jpropriation  as  will  be  a  substitute  for  the  actual  reclaiming  of  them: 
nor  can  the  finder  maintain  trespass  against  any  other  person  who  under 
th^'se  circumstances  cuts  down  the  tree  and  takes  the  honey. 

In  Wallis  v.  Mease,  3  Binney,  546,  it  was  determined  that  wild  beei 
remaining  on  the  tree  where  they  have  hived,  notwithstanding  the  tred 
is  upon  the  land  of  an  individual,  and  he  has  confined  them  in  it,  are 
not  the  subjects  of  felony.  This  section  of  Justinian  is  there  cited  and 
assented  to  by  Judge  Brakenridge,  who  enters  at  some  length  into  the 
reason  of  the  doctrine :  see  2  Blacks.  Comm.  392.  Bro.  Abs.  title  Pre* 
perty,  37. 

^  18.  De  occupaiiofie  eorum,  p.  73.  Found — means,  not  merely  dis- 
covered, but  taken  up.     Dig.  41.  2.  1.  1. 

$  19*  Defceiu  animalium,  p.  73.  That  is  by  accession :  which  is  Isl 
by  increment  of  stock.  2dly  By  alluvioir.  3dly  An  article  manufactured 
out  of  materials  belonging  to  us.  4thly  By  the  anneacatiw  (>t  juoction 
to  our  property,  of  something  belonging  to  another. 
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§  20.  De  aUuvione,  p.  74.  This  doctrine  of  alliivioii  is  the  law  af 
England  also :  See  2  Black.  Comm.  201.  Adams  r.  Frothingham,  3 
Massach.  Rep.  352. 

^2\.  De  vl  flnminis.  p.  74.     Dig.  41.  1.  7.  1.     Dig.  39.  2.  9. 2.     But 

if  I  leave  it  till  it  can  no  more  be  separated,  I  have  a  right  to 

[  *4o9   ]     nothing  *bnt  an  action  for  the  value.      Dig.  6.  1.  23.  3.  and 

0. 1.  5.  3.     Dig.  41. 1.  9.  Lord  Ray.  737  Waterman  v.  Soper. 

$  22.  De  itisida,  p.  74.  The  law  of  England  is  different,  by  which 
it  belongs  to  the  kings.  2  Black.  jC'omm.  261.  Some  of  the  principles 
on  this  subject  are  touched  in  Carson  v.  Blazer.  2  Binn.  485. 

^  23.  De  alveo,  p.  75.  Dig.  43.  12.  1.  7.  Dig.  7.  4.  24.  Dig.  41.  1. 
7.6. 

$  25.  De  spectftraiione  p.  75.  Sabinianorum  et  Proculianorum.]  The 
two  sects  of  Sabinians  and  Proculians  took  their  ristfinthe  reign  of 
Augustus,  but  were  not  distinguished  by  any  particular  appellation  till 
long  afterwards  :  for  the  Sabinians  obtained  their  name  from  Sabinus, 
who  was  a  favourite  of  the  emperor  Tiberius  :  and  the  Proculians  were 
so'called  from*  Proculus,  who  flourished  under.  Vespasian.  It  is  generally 
held,  that  Atteins  Capito,  who  lived  in  the  Augustan  age,  and  was  a 
person  remarkable  for  his  great  attachment  to  precedents  and  old  cus- 
toms, was  the  chief  of  the  Sabinians;  and  that  AntistiusLabeo,  his  co- 
temporary,  who  did  not  confine  himself  wholly  to  rules,  but  followed 
principally  the  dictates  of  reason  and  his  own  understanding,  was  the 
head  of  the  Proculian  sect.  These  sects  con'inued  in  vogue  to  the  reign 
of  Marcus  Aurclius,  till  which  tiftie,  the  students  of  the  law  generally 
attached  themselves  to  either  the  one  or  the  other.  But  the  lawyers  of 
that  reign  affected  neither  party  in  particular;  for  at  different  limes  they 
dispassionately  approved  the  opinions  of  either  Ecct,  as  they  .judged 
them  more  or  less  agreeable  to  justice  and  right  reason  :  and  they  gen- 
erally endeavoured  by  an  equal  temperature,  to  avoid  the  absurdities, 
into  which  both  parties,  by  reason  of  their  great  dislike  and  opposition 
to  each  other,  had  frequently  fallen,  ff.  1.  de  origine  juris.^  Hist,  du 
droit  Romairij  par  Claude  Ferriere. 

These  lawyers  (who  from  their  conduct  were  denominated  Excisctm- 
diy  from  the  old  verb  erciscere  to  divide)  are  the  persons,  hinted  at  by 
Justinian  in  this  paragraph ;  as  observing  a  just  mean  between  the  two 
parties.     (Harris.) 

This  is  somewhat  like  the  old  question  of  the  schools,  an  forma ^  dot 
esse  rei :  which  Proculus  determined  in  the  affirmative.  Dig.  41.  1.  7. 
7.  See  on  this  subjest  Touson  v.  Collins,  1  Sir  W.  Bl.  307  and  the  refer, 
rences  to  Puffend.  and  Selden's  Mare  clans. 

^  26.  De  accessime,  p.  77.  Dig.  6.  1.  23.  5  and  6.  1.  26.  1  Dig.  34  2. 

19.  la 
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The  Condictlo  lies  against  the  heirs  of  the  purloiner ;  Dig.  13.  1.  5. 
Against  other  possessors,   the  action  ad  exhibendum  hes,  to  ascertain 
wlicthcr  the  two  mateiials  can  be  separated.     Dig.  10.  4.  6 
and  7.    '^Dig.  1.  23.    If  it  cannot,  then  the  action  triiicaria     [  *460  ] 
Mes :  Dig.   13.  3.  1.  or  the  action  on  the  case  {in  factum) 
Dig.  6.  1.  5. 

$  27.  De  confusions,  p.  77.  Electrum,  seems  to  be  Amber  in  4  Plin. 
16  and  37.  Plin.  2.  But  in  33.  Flin.  9.  it  is  a  metal,  as  it  is  here.  Plati* 
na  ?     See  Thomson's  Chemistry,  Platina.  . 

§  2?,  De  his  qui  solo  ccdnnt,  p.  78.  Dig.  41.  1.  7.  10.  Dig.  6.  1.  7.  11. 
and  6. 1. 23  ult.  Dig.  41.  2.  30.  Dig.  41.  3.24.  As  to  the  action  de  Tigno 
jtmcio,  see  Dig.  41.  1.  70. 1.    Dig.  6.  1.  23. 6.   Dig.  47.  3.  1.  and  47.  3,  2. 

'J  30.  De  edificatione  ex  sua  materia^  p.  78.  Dig  41.  7.  12.  Dig.  6, 1. 7. 
et  seq.  L.  2  and  5.  Cod.  cod.  Dig.  6.  1.  38.  Dig.  50.  17.  203. 

^  31.  De  Piafiiatione,  p.  79.  But  the  owner  of  the  tree  may  recover 
its  vahie.     Dig.  6.  1.  5.  3.  and  6.  1.  23.  5. 

Conjinium.  The  Romans  required  five  feet  to  be  left  between  farm 
and  farm  as  a  boundary :  or  rather,  between  the  trees  of  your  neighbour 
and  your  own  ;  except  in  the  ca^e  of  ah  olive  or  a  fig,  when  they  re- 
quired a  space  of  nine  feet  between  :  agreeable  to  a  law  of  Solon,  quot- 
ed Dig.  10.  1.  13. 

§  32.  De  saiione,  p.  80.  Dig.  6.  1.  23.  3.    Dig.  41.  3.  25.  Dig.  41.  1.  9. 

^  33.  De  scriptura,  p.  80.  I  apprehend  this  would  not  now  be  con- 
sidered as  law,  the  value  of  the  paper  being  so  much  more  easily  paid 
than  the  writing;  conformably  to  the  principle  of  the  next  section  rfe 
pictura.  Herein  agreeing  with  the  argument  of  Sir  W.  Blackstone 
against  Thurlow  in  the  great  case  of  literary  property;  Tonson  v.  Col- 
lins, 1  Sr.  W.  Bl.  324.  307. 

$  35.  Defructibus  bona  fide  percepiis,  p.  82.  Dig.  41.  3.  45.  Dig.  41. 1. 
4.  Dig.  41.  3.  4.  19. 

§  37.  Qua  sunt  in  fniciu,  p.  83.  Dig.  22.  1.  38.  5.  Dig.  41.  3.  28.  1. 
Dig.  7.  1.  68. 

But  although  the  child  may  not  strictly  be  called  fmclusj  which  is 
applied  rather  to  natural  productions  by  way  of  accession,  and  a  female 
slave  cannot  be  said  naturally  to  be  destined  to  produce  bond  children 
Dig.  21.  1.  44,  such  offspring  is  nevertheless^ a  species  of  revenue.  Dig, 
41.  3.  8,  and  14.  Dig.  35.  2.  24.  1.  Dig.  30.  1,  91.  7. 

$  38.  De  officio  fructuarii,  p.  83.  A  flock  is  a  noun  aggregate,  and 
therefore  must  be  restored  as  a  flock  by  the  usufructuary ;  but  if  each 
sheep  of  the  flock  had  been  specifically  bequeathed  in  usufruct,  the  usu- 
fructuary would  not  be  bound  to  replace  those  who  died.  Dig.  7.  1.  70, 
3.  See  some  observations  on  usufructuary  rights  in  Putnam  v.  Wylic, 
8  Johns.  N.  Y.  Rep.  433. 
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[  *461  ]  *  De  invent ione  Thesauri,  p.  83.  By  a  treasure  is  meant 
something  of  which  the  owner  is  absolutely  unknown,  else 
Revendication  would  attach.  Dig.  6.  1.  6.  Dig.  10.  4.  15.  Treasure 
trove,  under  some  of  the  Emperors,  belonged  entirely  to  the  treasury, 
Lib.  15.  Tacit.  Annal.  L.  1.  Cod.  Theodos.  de  Thesaur,  Adrian  (accord- 
ing to  his  life  by  Spartian)  gave  the  treasure  exclusively  to  the  finder,  if 
found  on  his  own  grounds,  or  in  any  religious  or  sacred  place.  But  if 
found  on  another  man's  ground,  it  was  divided  between  the  finder  and 
the  owner  of  the  ground.       . 

Marcus  Antoninus  and  Verus,  directed,  that  if  found  in  a  fiscal,  relig- 
ous,  or  sacred  place,  one  half  should  go  to  the  treasury.  Dig.  49.  14.  3 
penult.  Leo,  decided  according  to  the  opinion  of  Hadrian  (Adrian)  Ir 
un.  Cod.  Thesaur.  and  so  did  Justinian  in  the  present  section. 

As  to  mines.  Formerly  the  owner  of  the  land  had  the  exclusive  right. 
Dig  7.  1.  13.  5.  latterly  the  emperor  exacted  a  toll.  L.  1  and  2.  Cod. 
de  metall. 

Thesauros.]  Treasures  naturally  belong  to  the  finder ;  that  is,  to  him, 
wlio  moves  them  from  the  place  where  they  are,  and  secures  them ;  yet 
nothing  forbids  but  that  the  laws  and  customs  of  any  country  may  or- 
dain otherwise.     Plato  was  desirous,  that  notice  should  be  given  to  the 
magistrates,  and  that  the  oracle  should  be  consulted :  and  Apollonius, 
looking  upon  a  treasure  found  as  a  particular  blessing  from  heaven,  ad- 
judged it  to  the  best  mmi.     The  Hebrews  gave  it  to  the  owner  of  the 
ground  where  it  was  found,  as  may  be  gathered  from  Christ's  parable, 
Matt.  xiii.  44.  and,  that  the  Syrians  did  the  same,  we  may  infer  from  a 
'  story  in  Philostratus,  lib.  vi.  cap.  16.     The  laws  of  the  Roman  emperors 
are  very  various  upon  this  subject,  as  appears  partly  from  their  constitu- 
tions, and  partly  from  tlie  histories  of  Lampridus,  Zonarusand  Cedrenus. 
The  Germans  awarded  treasures  found,  and  indeed  all  other  adBonoxa 
(i.  e.  things  without  an  owner,)  to  their  prince ;  which  is  grown  so  com- 
mon, that  it  may  pass  for  the  law  of  nations ;  for  it  is  now  observed  in 
Germany,  France,  Spain,  Denmark,  and  England;  where  treasure- trove 
is  understood  to  be  any  gold  or  silver,  in  coin,  plate  or  bullion,  which 
hath  been  of  ancient  time  hidden ;  and  wheresoever  it  is  found,  if  no  . 
person  can  prove  it  to  be  his  property,  it  belongs  to  the  king,  or  his  gran-* 
tee.     A  concealment  of  treasure-trove  is  now  only  punished  by  fine  and 
imprisonment;  but  it  appears  from  Glanville  and  Bracton,  that  occuUdtio 
thesauri  inventi  fradulosa  was  formerly  an  oflfence  punishable  with  death. 
3  Co.  Inst  132,  138.     Custom  de  Norm.  cap.  18.     Grot,  de  jur.  bell,  et 

pac.  1.  2.  cap.  8.  sect.  7.     Harris. 
[  *462  ]        *  $  40.  De  traditione,  p.  84.     Stipendiaria  /  paid  tribute 
to  the  people ;   Tributaria,  to  the  princ& 

Tradition,  or  delivery,  is  either  real,  as  of  a  piece  of  goods  to  Ifa6  pttf* 
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chaser,  or  symbolicaj,  9M  the  key$  of  a  house;  or  with  U9,  a  Bhip'v  pc^pesrs. 
Dig.  18.  1.  74 

<^  41.  LimUati^  p.  84.  £ar  promis9or,  bondsman :  one  who  makoi 
hijonself  originally  liable  for  the  debtor.  Ad  promiwary  a  guarantee,  or 
surety. 

By  the  civil  law,  goods  s(dd  and  deliyered  might  be  reclaimed  if  not 
duly  paid  for.  Dig.  18.  1.  19.  and  53.  Dig.  14.  4  5  penult.  Dig,  19. 
1.  11.  2. 

It  is  with  this  modification  that  the  civil  law  doctrine  is  to  be  under* 
stood,  that  the  obligation  of  the  contract  emptio  veTidUto  arises  not  fi^om 
the  delivery  of  the  goods  to  the  vendee,  but  upon  the  mutual  consent  of 
the  parties,  the  one  to  sell,  and  the  other  to  buy.  Ut  primum  de  re  et 
pretio  convenit,  Emptio  perfecta  intelligitur  quamvisnec  restraditur,  xieG 
pretium  numeratum,  nee  arrha  data  sit  Atque  in  contractibus  qui  con- 
sensu perficiuntur,  distinguenda  perfectio  contractus,  k  consummatione 
sive  implemento.  Emptionem  et  venditionem  perJicU  solus  consensus  de 
re  et  pretio;  conaumtnat  rei  traditio  et  pretii  numeratio,  qui  extremas  est 
contraheutium  finis.  Simulatque  autem  emptio  perfecta  est,  uascitur 
utrinque  obligatio,  teneturque  emptor  actione  ex  vendito  ut,  nummes 
quos  prettii  nomine  pro  re  vendita  promisit,  solvat :  venditor  actione  ex* 
empto,  ut  rem  venditam  tradat  emptori.  Vinn.  1.  3.  tit.  24.  To  thia 
general  doctrine,  an  exception  was  allowed  in  cases  where  earnest  was 
given :  in  those  cases,  if  the  buyer  repented,  he  forfeited  his  earnest 
money,  and  was  free  from  the  contract ;  if  the  seller  repented,  he  for* 
feited  the  earnest  money  paid,  and  as  much  more.     See  also  Inst.  2.  1.  4 

Formerly,  by  the  general  law  of  France,  the /seller  might  seize  the 
thing  sold,  and  not  paid  for,  if  he  could  find  it  in  the  possession  of  the 
buyer,  and  need  not  have  shared  it  with  the  other  creditors :  and  in  some 
places  of  France,  the  seller  might  even  pursue  the  article  in  possession  of 
a  subsequent  purchaser.  See  Domat's  Civil  Law,  book  4,  tit.  5.  sect.  2. 
art.  3.,  with  the  notes  on  that  article,  and  on  book  3.  tit.  1.  sect.  5.  art,  3. 
But  this  right  by  the  new  commercial  code  of  France,  art.  576,  577,  et 
9eq.  is  confined  to  stoppage  in  transitu,  under  provisions  very  similar  to 
(fur  own  law.  See  Mr.  Du  Ponceau's  translation  of  the  commercial  code, 
2  Walsh's  Review,  p.  191,  192. 

In  England,  before  the  statute  of  frauds,  29  Ch.  2.  chap.  3.^  17, 
(which  enacts,  that  "  no  contract  for  the  sale  of  goods,  wares,  and  roer- 
"  chandise,  for  the  price  of  ten  pounds  sterling  or  upwards,  shall  be  al- 
"  lowed  to  be  good,  except  the  buyer  shall  accept  part  of  the  goods  $o 
"  sold  and  actually  receive  the  same,  or  give  something  in  earnest  to 
**  bind  the  bargain,  or  in  part  payment,  or  that  some  note  or  memoran- 
"  dum  in  writing  of  the  said  bargain  be  made  and  signed  by  the  parties 
**  charged  by  such  contract  or  their  ^igents  tbemuato  lawfeUy  aulfaor- 
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"  izcd")  no  bargain  for  goods  was  valid  without  earnest,  delivery,  or 
payment,  except  a  contract  to  deliver  at  a  future  day  appointed,  and  for 
a  settled  price;  which  might  havelieen  supported.  Since  that  statute  no 
verbal  contract  of  bargain  and  sale  unaccompanied  by  delivery  or  part 
delivery,  payment  or  part  payment,  or  earnest  money  (which  may  or 
may  not  be  a  part  of  the  price,  according  to  the  intention  of  the  parties ; 
Pinnel's  case,  5  Rep.  177.,  Pordage  v.  Cole,  1  Saund.  319.,  Manning  v. 
Western,  2  Vern.  606.,  and  Hamersly  •.  Knowlys,  2  Esp.  N.  Pr.  Cas. 
666.,  which  are  comments  on  the  rude,  quicquid  sol vitur,  solvitilr  ad  mo- 
dum  solventis)  can  be  supported.  It  was  for  some  time  thought  that  ex- 
ecutory contracts  might  be  taken  out  of  it;  but  all  that  class  of  cases  re- 
lates to  those  sales  ouly  where  the  goods  to  be  delivered  are  not  finished, 
and  cannot  be  delivered  at  the  time  of  the  contract ;  not  to  those  which 
exist  in  solido,  and  are  capable  of  present  delivery.  See  Rondeau  v. 
Wyatt,  2  H.  Bl.  63,  and  Cooper  v.  Elston,  7  Term  Rep.  14. 

Thursby's  assignees  r.  Gray's  administrators.  Debt  on  bond.  Com. 
Pleas,  Northumberland  county,  1808.  Spring,  a  storekeeper,  purchased 
goods  at  public  auction  belonging  to  Thursby.  and  gave  bond  for  the 
payment  of  the  amount  in  six  months ;  in  which  bond.  Gray  joined  as 
surety.  The  bond  was  not  demanded  at  the  expiration  ot  the  six  months 
either  from  Spring  or  from  Gray :  it  thus  lay  till  Spring  became  insol- 
vent about  two  years  from  the  date  of  the  bond.  It  did  not  appear  that 
payment  had  ever  been  demanded,  either  from  Spring  or  Gray.  Springes 
insolvency  began  to  be  suspected  about  a  twelvemonth  before  he  actually 
failed.  Previous  to  that  time,  and  for  a  twelvemonth  or  more  from  the 
date  of  the  bond,  it  might  have  been  received  on  demand,  or  recovered 
at  law,  without  doubt.  Spring  lived  in  Northumberland  (own,  aiid  Gray 
in  Sunbury,  about  two  miles  off.  Sometime  after  Spring's  failure  the 
assignees  of  Thursby  brought  suit  on  the  bond  against  the  administra- 
tors of  Gray.  I  charged  the  jury  that  the  administrators  of  Gray  under 
these  circumstances,  were  not  liable.  The  jury  brought  in  a  verdict 
accordingly. 

This  case  came  on  to  be  argued  in  the  supreme  court  of  Pennsylvania 
sitting  at  Sunbury  in  June,  on  the  ground  of  misdirection  of  the  judge 
in  point  of  law,  and  it  was  held  that  the  doctrine  laid  down  by  judge 
Cooper  was  not  supported  to  this  extent,  by  any  case  in  the  English 
books,  and  the  verdict  was  set  aside.  This  case  is  not  reported  in  Bin- 
ney ;  I  am  therefore  unable  to  state  the  precise  grounds  of  decision  of 
the  supreme  court.  But  as  a  view  of  the  leading  cases  of  suretyship 
may  be  of  use  to  a  student,  I  have  collected  them.  "  Surety  re- 
"  lieved  inequity  where  a  bond  was  continued  in  use  without  his  privity, 
"  be  thinking  the  same  to  be  paid.  Bullock  and  Pope,  11  Car.  1.  Tot- 
<<  hill's  reports  in  chancery,  p.  180. 
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The  same  point  (equally  broad)  in  Saunders  v.  Churchill  and  Smith, 
lb.  181. 

*The  same  point,  in  Moile  v.  Roberts,  lb.  182.  [  *463  1 

The  same  point,  in  Hare  v.  Mitchell,  lb.  81. 

The  same  point,  Carey's  Chancery  Reports,  p.  1  and  2. 

The  leading  principle  of  the  following  cases,  is,  that  "the  contract  of 
"  a  surety  shall  be  construed  according  to  the  letter,  stricUy  and  in  his 
''  favour :  and  shall  not  be  extended  by  impUcation."  A  doctrine  in- 
deed, laid  down  as  the  result  of  all  the  cases  of  suretyship,  nearly  in 
the  same  words  by  Lord  Mansfield  in  Dance  et  al.  r.  Girdler,  4  Bos,  and 
Pull.  34,  and  by  BuUcr,  in  Stratton  v.  Rastall,  2  Term  Rep.  370,  and  by 
Spencer  and  Thompson  Justices,  in  Ludlow  v.  Simond  in  error,  2  New 
York,  cases  in  error,  29.  67. 

Lord  Arlington  r,  Merrick,  2  Saund,  411. 

Horton  v.  Day,  lb,  in  notis, 

Wright  V,  Russel,  3  Wils.  430.    2  Black,  Rep.  931 

Skipv,  Hay,  3Atk.  9L 

Barker  v.  Parker,  1  Term  Rep.  287, 

Barclay  v.  Lewis,  lb.  in  not 

Stratton  v.  Ralston,  2  Term  Rep.  366. 

1  Bams,  214. 

Nesbitt  V.  Smith  et  al  2  Prr.  Ch.  Cas.  57a 
~  Rees  t;,  Barrington,  2  Yez.  junr.  540. 

Law  V.  East  India  Comp.  4  Yez.  824 

Dance  v.  Girdler,  5  Bos.  and  Pull.  34 

Ldverpool  Comp.  v,  Atkinson,  6  East,  60% 

To  these  may  be  added  the  analogy  of  all  the  cases,  relating  to  the 
holding  oyer  a  negotiable  security  as  a  bill  of  exchange.  See  also  the 
People  V.  Jansen  et  al.  7.  Johns.  332. 

The  above  case  however,  of  Thursby's  Assignees  v.  Gray's  adminis- 
trators, seems  to  settle  the  law  in  Pennsylvania,  that  no  surety  in  a  bond 
can  discharge  himself,  but  by  payment  of  principal  and  interest 

The  case  of  the  United  States  v.  the  administrators  of  Hillegas,  in  the 
Circuit  Court  of  the  United  States,  for  the  district  of  Pennsylvania,  3 
Wash.  C.  C.  R.  70,  reviews  all  the  authorities,  and  settles,  that  a  surety 
is  discharged  by  indulgence  given  to  the  principal  on  a  new  security. 
Add  to  the  cases  on  Surety,  10  East,  39.  1  Bos,  and  Pull.  419.  4  DalL 
135. 

This  41st  Section  is  discussed  in  Ludlow  v.  Brown  and  Eddy,  1  Johns» 
N.  Y.  Rep.  p.  17.  which  in  part  is  a  case  of  stoppage  in  transitu ;  a  branch . 
of  law  connected  with,  and  it  seems  to  me  arising  out  .of  the  doctrine 
laid  down  in  the  first  sentence  of  this  section,  though  somewhat  modi- 
fied.   The  general  principle  involved  in  the  right  of  stoppage  in  transi- 
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to,  is,  that  goods  being  ordered  by  a  customer,  and  packed  up  and  ient 
off  to  be  delivered  according  to  that  order  by  the  merchant  may  be  stopc 
in  their  way  or  passage  to  the  place  of  delivery  if  the  merchant  has  rea- 
son to  suspect  the  solvency  of  the  consignee,  or  purchaser. 
[  *464  ]  *The  first  case  reported  in  the  books  on  this  subject 
wherein  the  right  of  stoppage  in  transitu  was  allowed,  is 
Wiseman  V.  Vandeput,  2  Vem.  203.  which  was  confirmed  orbiter  in  Snee 
and  Baxter  v.  Prescott  et  al.  1  Atkins,  249.  and  in  Birkitt  v  Jenkins 
cited  in  Vale  v.  Bayle,  Cowp.  296. 

In  Hodgson  V.  Loy,  7  Term  Rep.  440,  Lord  Kenyon,  and  in  ex  jwite 
Gwynne,  12  Ves.  382,  Lord  Erskine,  state,  that  the  right  of  stoppage 
in  transitu  is  not  founded  on  the  right  of  the  vendor  to  rescind  the  con- 
tract, but  on  an  equitable  lien,  indulged  to  the  vendor,  from  motives  of 
reasonable  expedience  in  the  case  of  bargain  and  sale.  To  me,  this 
right  appears  to  have  been  su^ested  by  the  provisions  of  the  civil  law. 

I  believe  it  is  considered  that  delivery  to  a  common  carrier,  is  such  a, 
delivery  to  the  consignee,  as  to  take  away  any  right  in  the  consignor  to 
rescind  the  contract,  though  it  leaves  unimpaired  the  right  of  stopping 
in  transitu  ere  the  goods  arrive  at  their  place  of  destination.  In  the  case 
of  Walter  and  Fillis  v.  Jenks,  Judge  Washington  determined  that  a  ven- 
dor had  a  right  in  case  of  insolvency  to  seize  his  goods  on  board  a  g^rase- 
ral  vessel,  to  which  they  were  sent  by  the  purchaser  who  had  not  paid 
for  them,  and /or  whose  use  they  were  ostensibly  shipped,  without  any 
assignment  of  the  bill  of  lading,  though  they  were  in  fact  in- 
tended for  the  use  of  a  distant  creditor  of  the  purchaser :  for  under  the 
circumstances  they  remained  completely  in  the  power  of  the  purchaser 
who  shipped  them,  and  who  could  at  any  time  alter  their  place  of  des- 
tination. 

In  the  case  of  a  sale  of  land,  where  the  purchase  money  is  not  paid, 
the  Court  of  Chancery  considers  the  purchase  a  trustee  for  the  seller. 
PoUexfen  v.  Moore,  3  Atk.  272.,  Blackburn  v.  Groson,  1  Brown's  Ch. 
Rep.  420. 

Add  to  the  cases  of  stoppage  in  transitu,  Stubbs  v.  Lund,  7  Mass.  Rep. 
462,  an  instructive  case,  decided  by  a  judge  of  no  common  talent.  Grar- 
son  V.  Green,   1  Johns  Ch.  Rep.  308. 

The  cases  are  very  niunerous  on  this  head,  and  it  would  immoder- 
ately extend  this  note,  to  abridge  them  all ;  but  the  leading  principles  al- 
ready settled,  are,  that  as  between  vendor  or  consignor,  and  vendee  or 
consignee,  the  property  of  goods  ordered  and  sent,  is  not  altered  till  ac- 
tual delivery,-  and  the  vendor  has  a  right  to  stop  them  in  transitu :  but 
1st,  This  is  a  right  that  exists  only  between  the  consignor  and  the  con- 
signee ;  and  cannot  be  defeated,  by  the  contracts,  or  proceedings  of  third 
persons,  excepting  those  who  claim  by  bon&  fide  purchase  and  sale  under 
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the  coDSigDee.  2Ddl7.  I^  can  be  exercised  only  during  th'e  transit :  thus 
goods  may  be  stopped  in  the  hands  of  a  carrier :  but  if  dehvered  into  the 
possession  of  the  agent :  or  of  the  accustomed  wharfinger  of  the  con- 
signee :  or  if  to  any  wharfinger,  ^ho  ntiakes  an  entry  of  them  in  the 
name  of  the  consignee,  and  charges  him  .with  wharfage :  or  if  the  con- 
signor chaises  ware-house-room  after  they  are  packed  up :  or  if  die  as- 
signee of  the  consignee  puts  his  mark  upon  them  and  exercises  owner- 
ship over  them:  or  if  they  ^are  directed 40  be  sent  and  are  sent  to  any 
particular  place,  though  short  of  the  place  of  abode  of  the  consigneei 
who  then  exercises  the  right  of  ordering  them  to  an  ulterior  destination : 
(but  compare  Stokes  v.  Riviere,  cited  2  Term  Rep.  466,  &  1  Campb.  282, 
with  6  East,  175,)  or  though  there  be  only  a  part  delivery  to,  or  an  ac- 
tual occupancy  of  a  part  only  by  the  consignee,  his  agent  or  his  as- 
signee, it  stands  for  a  delivery  and  occupancy  of  the  whole,  and  destroys 
the  right  of  stoppage  in  the  transitu.  But  part  payment  does  not  take 
away  this  right ;  nor  is  the  vendor  affected  by  any  agreement  between 
the  consignee  and  the  carrier,  or  by  any  lien  of  the  latter,  but  the  ven- 
dor may  pay  the  carriage  and  retaJce  the  goods ;  and  hold  them  on  his 
own  account,  or  may  again  tender  them  to  the  vendee  and  bring  suit 
thereupon  for  the  amount,  if  no  loss  or  damage  hath  arisen  from  the  de- 
tention. 3dly,  The  assignment  of 'a  bill  of  lading  divests  the  vendor  of 
this  right,  as  it  was  held  at  first  to  do  in  Xickbarrow  t^.  Mason,  2  Term 
Rep.  &3,  overruled  in  error  in  the  exchequer  chamber,  1  Hen.  Blacks.  357 : 
and  finally  settled  as  at  first  decided,  6  Term  Rep.  20,  Newson  v.  Thorn- 
ton :  for  the  bill  of  lading  is  now  considered  in  the  light  of  a  nego^able 
instrument  So,  where  the  vendor  gives  an  order  to  the  vep^&e,  who 
thereupon  procures  an  entry  of  them  to  be  made  in  his  name 
as  owner ;  *or  becomes  liable  for  ware-house-room  or  wharf-  [  *465  ] 
age;  or  on  the  strength  of  that  order,  sells  them  to  a  third 
person  bona  fide ;  or  where  they  by  any  means  came  into  possession  of 
a  bona  fide  purchaser  under  an.act  of  ownership  of  the  first  vendee^  in 
all  these  cases,  the  vendor's  right  of  stopping  in  transitu  is  di^^ested. 

4thly.  As  to  suits  of  trover  against  carriers,  or  assuiapsit  by  them. 
Carriers  are  Uable  to  trover  by  the  vendor;  for  goodj^  while  iii  their  pos- 
session are  in  transit:  when  once  delivered  accp^di^g ^  order,  the  car- 
riers are  discharged.  As  to  their  right  of  ^ion  for  the  carriage.  It 
seems  that  unless  the  general  rule  be  mo^fied  by  some  special  agree- 
ment, ttie  consignee  is  liable  for  freight  and  carriage :  they  are  delivered 
to  the  carrier  as  being  the  gopds  of  the  consignee  to  be  delivered  to  him. 
Hence  the  consignee  may  su^  tfie  carrier  for  loss  or  damage, /or  on  deli- 
very to  the  carrier,  the  property  vests  in  the  consignee,  subject  only  to 
the  right  of  the  consigpor  to  stop  them  in  transitu.  3  Bos.  and  Pull.  48. 
119.  and  Dutt  ;ivi^  (Solomonson,  ib.  582.    Ooxe  v.  Haiden,  4  East,  211. 
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1  Johns.  N.  Y.  Rep.  ^  Ludlow  v.  Bowne  and  Eddy.  Patter  v.  Lansing, 
1  Johns.  Rep.  215.  ^ 

5thly.  The  bankruptcy  of  the  yendee,  does  not  of  itself  operate  as 
a  countermand  of  the  brder,  or  avoid  the  sale. 

The  French  law  as  laid  by  Pothicr  in  his  Traits  du  Contrat  de  Vente. 
n.  332,  is  conformable  to  this  section  of  the  Institutes :  viz.  that  even 
though  the  goods  be  delivered  to  the  purchaser,  the  property  is  not  out 
of  the  owner  till  they  are  paid*  for,  unless  under  a  special  contract  of 
selling  them  on  credit 

The  following  list  of  cases  on  the  subject  of  stoppage  in  Transxto, 
may  be  of  use,  as  I  do  not  know  where  else  they  are  collected. 

Wiseman  v.  Vandeput,  2  Vem.  203.  A.  D.  1690. 

Snee  and  Baxter  v.  Prescott  et  al.  1  Atk.  246.  A.  D.  1743. 

Fearcm  r.  Bowers,  cited  1  Hen.  Blacks.  364 :  A.  D.  1763. 

Burghall  v.  Howard^  cited  in  the  same  case.    32  Geo.  2. 

Birkit  v.  Jenkins  in  Tale  v.  Bale,  Cowp.  296. 

2  Term  Rep.  (Dum.  and  East,)  63L 

1  Hen.  Blacks.  357. 

2  Hen.  Blacks.  211. 
6  Term  Rep.  683. 
6  Term  Rep.  20. 

Sdmons  r.  Nissin,  2  Term  Rep.  674. 

Kinlock  v.  Craig,  3  Term  Rep.  119. 

Ellis  V.  Hunt,  3  Term  Rep.  464 

Newson  v.  Thornton,  6  Term  Rep.  20. 

Owenson  v.  Morse,  7  Term  Rep.  66. 

Hodgson  Loy,  7  Term  Rep.  441. 

Daws  t)  Peck,  8  Term  Rep.  330.  i 

Sweet  V.  Pym,  1  East,  Rep.  4.  \ 

«igli«  V.  Usherwood,  lb.  615. 

Peize  1,.  Wray,  3  East,  93. 

Walley  v.  Montgomery,  3  East,  683. 

Dixon  V.  BaVdwin,  6  East,  175. 

Newson  r.  Thornton,  6  East,  20. 

Cummg  Tj.  Brown,  9  East,  606. 
Slubey  et  u.  t,.  Heyward  et  al.  2  Hen.  Blacks.  604 

^^^u  "^^  ^^^lif'^Bosanq.  and  Pull.  457.  Openheim  v.  Riujsel,  3  Bos. 
and  Pull.  42.  Richardson  v.  Goss,  3  Bos.  and  Pull.  119.  Scot  v.  Petit, 
3  Boa  and  Pull.  469.  fl^nmion  v.  Anderson,  4  Bos.  and  Pull.  (New 
rep.)  69.  ^ 

Northie  r.  Cragg,  2  Esp.  «p.  613.  Wright  v.  Lawes,  4  Esp.  rep.  85. 

Kymer  i;.  Sowero^pp,  1  Campb.  r^.  at  Nis.  Prius,  109.  SmiA  v. 
Go»,  1  Campb.  ^.  Harvy  v.  MangK  Campb.  462.  Harman  v. 
Anderson,  2  Campb.  243. 

Ihave  met  irith  but  the  following  three  case.,  among  the  American 
B«porteM.    HoUmgsworth  r.  Napier,  3  Oaines  N.  \.\«p.  182.    Ludlow 
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V.  Bowne  and  Eddy,  1  Johns.  N.  Y.  rep.  1  in  error.     [Subbs  t?.  Lund,  7 
Mass.  Rep.  452,  decided  by  a  judge  of  no  common  talent] 

$  43.  De  qtiosi  tradiiiane,  p.  85.  Acquiriiur  proprietas.  This  is  call- 
ed fictio  brevis  nianus :  which  takes  place  when  goods  are  put  into  the 
possession  of  some  person  by  way  of  deposit  or  loan,  and  are  afterwards 
given  or  sold  to  the  same  person,  he  being  already  the  possessor.  Dig. 
23.  3.  43.    Harris. 

$  44.  De  traditwtie  clavium,  p.  85.  The  spirit  of  this  section  would 
embrace  our  law  as  to  the  delivery  of  possession  by  the  delivery  of  do- 
cuments and  muniments  of  title. 

$  46.  De  kabUispro  derelictOj  p.  85.  The  English  law  of  waifes,  I 
presume  does  not  extend  to  this  country:  in  that  country  waifes,  bona 
waiviata  belong  to  the  prince  by  prerogative,  1  Blacks.  Comm.  297. 

*  ^  47.  De  jctctis  in  Mare  levandce  navis  causa.    Item,  ^c,  p.  86.    As 
to  things  Jetsamj  Flotsam  and  lAgan^  see  1  Black.  Comm.  293. 

Furtnm  cammittU,]  None  of  those  goods,  which  are  called  Jetsam, 
(from  being  cast  into  the  sea  while  the  ship  is  in  danger)  or  those  called 
Flotsam  (from  floating  after  shipwreck)  or  those  called  Ligan,  (that  is, 
g&ods  sunk  in  the  sea,  but  tied  to  a  buoy,  that  they  may  be  found)  are 
to  be  esteemed  wreck,  so  long  as  they  remain  in  the  sea.  And  by  3 
Edw.  1  cap.  4.  it  is  enacted — That  if  a  man,  cat,  or  dog,  escape  alive 
out  of  the  ship,  whereby  the  owner  of  the  goods  may  be  known,  neither 
the  vessel,  nor  any  thing  therein,  shall  be  adjudged  wreck  ;  but  shall  be  re- 
stored to  the  owner,  if  he  claims  within  a  year  ^and  a  day. 
A  man,  cat,  or  dog,  are  only  put  for  examples ;  but  all  other  .  [  ♦467  ] 
living  things  are  to  be  understood ;  and,  if  the  owner  of  the 
ship  should  die  within  the  year  and  a  day,  his  executors  or  administra- 
tors may  make  proof.  2.  Co.  Inst.  167,  168.  Wood^s  Inst.  214  If  the 
goods  are  taken  away  by  wrong-doers,  the  owner  may  have  his  action : 
and,  if  the  wrong-doers  are  unknown,  he  may  have  a  commission  of 
oyer  and  terminer,  to  inquire  what  persons  committed  the  trespass,  and 
make  restitution.    Harris. 

Tit.  2.  De  servitutibus,  p.  87.  Servitus  est  jus  quo  res  alierius,  rei  vel 
personam  servit,  Dig.  8.  1.  1.  Nemini  res  sua  servit,  Dig.  8.  2.  26.  Dig. 
7.  6.  5.  Servitus,  a  service,  is  a  right  by  which  one  thing  is  subjected  to 
the  use  or  convenience  of  another  thing  ox  person,  contrary  to  common 
right ;  and  not  where  one  person  is  subject  to  another  person  ]  which  is 
servitude,  though  sometimes  called  servitus :  as,  servitus  uterina,  Tay- 
lor, 426.  411.407.  Inst.  1.3.  2.  Dig^l.  5,  4.  1.  In  translating  this 
word  by  the  word  services  I  follow  Wood's  civil  law,  Taylor's  Elem. 
civ.  law,  and  Harris.  I  am  aware  that  lord  Mansfield  in  Waring  v. 
Griffith  et  al.  1  Burr.  443,  translates  it  SERViTtJDE.  But,  he  was  more 
intent  upon  the  substance,  than  the  expression,  and  I  prefer  Taylor's 
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authority  as  a  critic,  to  lord  Manafield*s.    Cambaceies  has  ServUudes  cu 
Services.     Code  civil  Nap.  Art.  No.  526. 

[In  preferring,  of  the  several  tran8lati<xis,  the  word  "  services,"  I  have 
against  me,  besides  Lordi  Mansfield  in  the  case  cited  from  1  Burr.  443^ 
but  also  Gibbon,  8  Rom.  Hist  73 ;  Mr.  Du  Ponceau  of  Philadelphia, 
whose  opinions,  on  subjects  of  the  civil  law,  I  hold  in  great  respect ;  and 
Mr.  Jefferson,  in  his  late  learned  and  elaborate  defence  of  the  proceed- 
ings of  the  United  States^  in  respect  of  Mr.  Ekl.  Livingston's  claim  to 
the  New  Orleans  Batture.  In  this  tra^t  the  reader  will  meet  with  much 
collateral  information  on  attuvion,  servitudes^  prcMUa  nisiica  et  urbana, 
and  other  points  ccmnccted  with  the  civil  law.  All  these  learned  men 
translate  servitudo  by  servitude.  But  to  my  ear,  the  last  word  seems 
exclusively  appropriated  in  common  langua^,  to  the  situation  of  ser- 
vants and  slaves.] 

$  1.  De  servUibtts  urbanisy  p.  88.  In  the  Roman  law,  all  houses  and 
buildings  whether  in  town  or  country  are  called  Prcedia  Urbana:  and 
all  lands,  whether  meadow,  arable,  or  vineyard,  are  called  Proedia  Ru9^ 
tica :  Dig.  60.  16.  198. 

PrcBdia  urbana^  city  services ;  are  affirmative  or  negative.  * 

^Affirmative :  as  that  I  may  rest  my  beam  on  my  neighbour's  wall : 
that  my  house  shall  in  part  rest  on  his  wall :  that  my  house  may  project 
so  as  to  throw  the  path  upon  the  premises :  that  my  eaves  may  overhang 
upon  his  side :  that  my  sink  or  gutter  may  pass  through  his  ground : 
that  I  may  put  out  lights  that  overlook  him :  that  my  prospect  shall  be 
uninterrupted  by  his  buildings,  &c.  aU  of  which  are  noticed  in  the  eighth 
book  of  the  Digests. 

Negative  services  are,  that  his  eaves  shall  not  drop  upon  my  ground : 
that  he  shall  not  build  so  as  to  darken  my  lights,  or  hinder  my  prospect : 
that  he  shall  not  put  out  a  window  to  overlook  me :  that  he  shall  not 
raise  his  house  without  my  permission. 

Prcedia  rustica:  rural  services;    are  a  right  of  passing  over  the 
grounds  of  another,  by  foot  path,  horse  path,  or  carriage  way :  Iter,  Ac- 
tus, Via  or  Aditus.      Aqueducts,  a  right  of  water  course :  a 
[  ^468  ]     right  *o£  drawing  water,  watering  cattle,  hunting,  fishing, 
making  lime,  digging  gravel,  &c. 

Others  are  personal  services,  such  as  the  rent  services  of  the  feudal 
times. 

The  word  service  in  the  English  law,  answers  perhaps  more  property 
to  Easement,  than  any  other  sy^ony  me,  and  indeed  is  used  synonymous- 
ly. Jacob's  Law  Diet,  voce  Easement.  But  on  reflection  I  have  pre- 
ferred, service.  As  to  the  law  on  this  subject,  see  Reynolds  v,  Clarke,  2 
Lord  Raym.  1899.  Str.  634  Peppin  v.  Shakespear,  6  Duro.  and  East, 
748.  Allen  v.  Ormond,  8  East,  4.  The  pleading  is  required  to  be 
strict. 
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'  I  collect  the  following  observations  firom  the  notes  of  Femere  in 

Services,  are  incorporeal  rights  incident  to  rtiral'Of  city  estates.  They « 
do  not  lie  in  livery.  Dig.  41.  1.  43.  I.  Dig.  8.  2.  321  t.  Dig.  8. 1.  14 
17.  They  cannot  therefore  be  acquired  by  usucapion,  which  applies  to 
things  in  possession  only.  But  they  can  be  prescribed  for,  and  10  years 
gives  a  title  between  parties  present,  and  20  years  against  absentees. 
But  the  original  title  must  be  bona  Jide^  nee  vi,  nee  clam,  nee  precario, 
otherwise  the  prescription  must  go  beyond  100  years  according  to  Cuja- 
cius  ad  Leg.  14  ff.  de  servitut.  These  services  might  depend  on  stipula- 
tion and  contract.  A  right  of  way  could  not  be  for  a  way  of  less  than 
eight  feet  when  straight,  and  sixteen  when  crooked.     Dig.  8.  3«  8. 

Tit.  4^1.  Quibus  madis  constUuiiur,  p.  90.  In  England  there 
are  ho  usufructs,  under  that  name.  Estates  at  will  and  for  years  how- 
ever are  of  the  same  nature,  and  usufructs  might  doubtless  be  created 
by  compact  The  use  of  the  old  English  law  previous  to  the  statute 
for  transferring  uses  into  possession,  27  Hen.  8.  ch.  10.  were,  as  Black- 
stone  observes,  2  Comm.  327,  more  analogous  to  the  fidei^eommissum 
or  testamentary  trust-estate  of  the  Romans,  than  to  the  usufiruct  of  an 
estate! 

'$  2.  QuUrtis  in  rdms  canstUuitur,  p.  91.    Senatus  censuit.    Dig.  7. 

•  I.  4, 

Quasi-usufiruct  may  be  of  certain  cloaths,  as  vestes  seniles  et  funerO' 
les,  or  what  our  New  England  people  would  call  a  go-to-meeting  coat : 
which  is  used  so  sparingly  that  it  is  long  beibre  it  is  destroyed  by  use. 

$  3.  Quints  modis  finUur,  p.  91.  Statuit  constitution  viz.  Cod.  3. 
23.  16. 

It  may  cease  by  non-user  for  one  year  in  respect  of  things 
moveable,  *and  two  as  to  things  immoveable.      Dig.  8.  L.  4.     [  *469  ] 
but  by  an  ordinance  of  Justinian,   three  years  as  to  things 
moveable.    . 

Qua  res  consolidatio  appellatur.    This  is  similar  to  merger. 

Tit.  5.  $  1.  Quid  intersit  ifiter  usvfructum,  &c.  p.  93.  Use  dififers 
from  usufruct  1st  The  latter  may  be  divided,  the  former  is  indivisible^ 
L.  5.  ff.  de  usufruct  L.  19.  ff.  h.  1.  2ndly.  The  usufruct  extends  to 
all  the  fruit  or  produce  of  the  object,  the  use  only  to  the  immediate  want 
of  the  user.  L.  12.  §.  L  et  seq.  ff.  h.  1.  3rdly.  The  usufructuary  can 
lend,  sell,  ^.  which  is  not  an  incident  of  use.  4thly,  The  usufructuary 
is  bound  to  repairs  and  replacements,  which  the  heir  is  not  Ferriere  in 
loc. 

Minus  autem.]  An  Use,  by  the  laws  of  England,  is  of  as  great  an 
extent,  as  an  usufruct  by  the  Roman  law.  And  by  27  H.  8.  He^  who 
hath  the  use  of  land,  is  deemed  to  haee  the  land  itself    But  as  to  such 
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uses  and  rights  of  habitation,  which  were  among  the  JZomofw,  though 
our  laws  have  not  treated  of  them  in  any  particular  manner,  yet  they 
may  certainly  be  granted  and  acquired  by  special  covenants  and  agree- 
ments, as  was  said  of  usufruct.  Usu8  apud,  noa  tJBque  late  exiendUur^ 
iUque  ususfrudus  apud  authores  juris  civiUs;  sed  nan  videOj  cur  idem 
JUS  tarn  de  usu^  ui  UK  eum  intetUguni,  quam  de  habUatione^  apud  nos 
rum  tenecU,  quod  olim  inter  Romanes  tenebat.  Cowel,  h*  t  Wood's  imp. 
Law.  151.    Harris. 

Nudum  habei  usum.]  An  usufruct  is  a  right  of  enjoying  all  the  fruits 
and  revenues,  which  the  estate,  subject  to  it,  is  capable  of  producing; 
but  an  use  consists  only  in  a  right  to  take  out  of  the  fniits  of  the  ground 
what  is  necessary  for  the  person,  who  has  the  use,  or  what  is  settled  by 
his  title ;  and  the  surplus  belongs  to  the  proprietor  of  the  estate :  thus 
those,  who  have  the  right  of  use  in  a  forest  or  copice,  can  only  take 
what  is  necessary  for  their  use,  or  is  regulated  by  their  title.  And  he, 
who  has  the  use  of  any  other  ground,  can  only  take  out  of  it  what  shall 
be  necessary  to  supply  the  occasions  he  shall  have  for  those  kinds  of 
fruits,  which  the  ground  produces :  or  the  use  may  even  be  restrained  to 
certain  kinds  of  fruits,  or  revenues,  without  extending  it  to  others. 
Thus  we  see  in  the  Roman  law,  that  he,  who  had  only  the  simple  use 
of  a  piece  of  ground,  had  no  share  of  the  com  or  oil,  which  grew  in  it; 
and  that  he,  who  had  the  use  of  a  flock  of  sheep,  was  restrained  only  to 
make  use  of  them  for  dunging  his  grounds,  and  had  no  share  either  in 
the  wool  or  lambs :  and  even  of  the  milk,  it  is  said  in  some  places,  that 
the  usuary  could  take  but  a  very  small  portion ;  and  in  others,  that  he 
had  no  right  to  any  of  it^.  7.  t  8.  /.  12.    Domat,  lib.X  t. 

2.  sect.  2.    Harris. 
[  ^470  ]        *§  2.  JSdium  usus,  p.  93.    No  doubt  the  right  to  assign 
the  usufruct  of  a  house,  might  be  the  subject  of  special  con- 
tract under  the  Roman  law. 

In  what  cases  a  clause  in  a  lease,  prohibiting  assignment  or  underlet- 
ting, shall  rank  under  usual  and  proper  covenants,  see  Vere  v.  Loveden, 
82  Vez.  179,  and  the  cases  there  cited;  also  Jones  v.  Jones,  lb.  186.  and 
Weatherall  v.  Gearing,  lb.  511.  Waston  v.  The  master  of  Hemsworth 
Hospital,  14  Yez.  333.  But  a  prohibition  of  assigning  without  licence, 
ceases  on  licence  once  granted.  Brummel  v.  Macpherson,  lb.  173,  and 
Jones  V.  Jones,  12  Yez.  191. 

Such  a  prohibiting  clause  however,  becomes  void  on  the  bankruptcy 
of  the  lessee.  Weatherall  v.  Gearing,  504.  Agreement  to  let,  not  held 
a  lease  if  any  thing  executory  remained.,    12  Yez.  413. 

Nostra  decisione,]  Whoever  hath  a  right  of  habitation  in  a  house,  or 
in  a  part  of  it,  may  assign  over  and  let  out  his  right  to  another,  unless 
the  instrument,  from  which  he  derives  his  title,  bears  some  condition  to 
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the  contrary :  and  th^  right  of  hahitation,  as  well  as  that  of  use,  if 
vimply  given,  continues  during  the  life  of  him,  who  possesses  it,  Cod.  3. 
i,  33.  /.  13.  de  usvfructu  et  habitaiione.    ff.  7.  /.  8.  /.  10.  sect  3.     Harris. 

$  4.  De  Peconim  usti,  p.  94.  Pindar  t;.  Wadsworlh,  2  East,  155,  is 
an  action  by  a  commoner  for  taking  away  the  dung  from  a  common :  it 
was  found  that  the  plaintiff's  injury  would  not  amount  to  more  than  a 
iSuthing:  held  that  the  action  would  lie. 

$  6.  Transition  p.  94  By  the  civil  law  in  Justinian's  there  were 
throe  modes  of  acquiring  title  in  common  use :  to  wit,  legal  adjudicatioa : 
transfer  by  operation  of  law:  and  usucapion  including  prescriptioili 
Transfer  by  mancipation,  and  by  legal  cession  were  out  of  use,  L.  XI* 
Cod.  de  usucap.  transf.     Cujas  ad  loc.  Ulpian  fragm.  tit  19.     Fenrier^r 

TU.  6.  PrvBcipua  uweapionis  requisUa.  viz  ^c  p.  95,  &eo  2  Blaoks* 
Cpmm.  36a 

El  idea  oonatitutionemJ]    vid.  Cod.  7.  t  31*  I*  un*  He  ustieaptiame 
irans/ormandaf  et  de  $ublata  differentia  rertim  mancipi  et  nee  mancipL 
By  the  common  law  pf  Englofnl  the  time  of  prescription  is  that  time, 
of  which  there  is  no  memory  of  man,  or  record^  to  the  contrary ;  for  if 
there  is  any  sufficient  proof  of  a  record  or  writing  to  the  contrary,  al- 
though it  exceeds  the  memory  or  proper  knowledge  of  any  man  living, 
yet  it  is  deemed  to  be  within  the  memory  of  man :  and  this  is  the  reason, 
that  regularly  a  man  cannot  prescribe  or  allege  a  custom  against  an  act 
of  parliament,  because  it  is  the  highest  proof  and  matter  of 
record  'I'^in  the  law.  Co.  LiiL  115.     But,  although  a  prescript     [  ^471  ] 
lion  is  said  to  be  constituted  by  a  portion  of  time,  which  ex* 
ceeds  the  memory  of  man,  yet  this  is  not  always  true ;  for  our  laws  ad- 
mit a  great  variety  of  prescriptions ;  which  for  the  sake  of  order  may  be 

divided  into  two  sorts ; into  those,  which  secure  us  from  loss  and 

punishment;  and  into  those,  which  enable  us  to  acquire  a  property. 

The  statute  of  the  31st  of  Eliz.  cap.  5^  bars  all  popular  actions  on  ac- 
count of  offences  by  a  prescription  of  two  years,  in  the  case  of  the  king, 
find  by  a  prescription  of  one  year,  when  tliere  is  an  informer.    Other 

penal  statutes  allow  different  periods  to  prescribe  in as  one  year ; 

(3  H.  7.  c.  X.  21  Eliz.  c.  4.) six  months ;  (5  Eliz.  c,  g.)"  ■  »■■ 

three  months;  (1  Edw.  6.  c  1.) one  month ;  (23  Eliz.  Q.  1.)  iic 

&c.  &c,  -^ and,  by  the  common  law,  if  a  man  is  acquitted  upon  an 

indictment  of  murder,  he  may  after  a  year  and  a  day  plead  prescription 
against  any  appeal  brought  by  the  wife,  or  tho  next  of  kin  to  thfi  rstty 

killed.    Naiura  breoiitm,  624  G,  r^ Things  immoveable  also,  whiB- 

ther  corporeal  or  incorporeal,  are  variously  prescribed  to.  The  most 
usual  prescription  is  that,  which  is  called  emphatically  the  longest^  and 
extends  beyond  the  memory  of  man ;  for  whoever  will  pieacribe  agaiwt 
itfiothar  19  i^«tyd  to  the  nuoaton^Bee  of  a  ehuplain  to  oaWuale  ditiaa 
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service,  the  repairs  of  a  church,  an  annuity,  or  any  service  in  his  fee,  be 
must  prove  them  to  have  been  time  out  of  mind,  or  he  does  nothing. 
But  there  are  prescriptions  of  a  shorter  time,  as  of  40  years  in  the  case 
of  predial  tithes,  by  the  2nd  and  3rd  of  Ed.  VI. — of  five  years  for  lands 
and  tenements,  when  a  fine  hath  been  lawfully  acknowledged  with  the 

due  proclamations.   (4  Hen.  7.  c.  24.) of  three  years,  when  lands 

and  tenements,  gotten  by  forcible  entry,  have  been  so  long  held  in  quiet 
possession;  (8  H.  6.  c.  9.)— —of  a  year  and  a  day  for  a  villein  to  assert 
his  liberty  against  his  lord,  if  the  villein  has  continued  so  long  in  antient 
demesne,  or  in  any  of  the  king's  cities  and  towns,  without  being  claimed 

or  molested. of  a  year  and  a  day  for  the  confirmation  of  any  deed 

mode  by  one,  who  is  in  prison,  unless  he  who  made  it,  doth  in  the  inte- 
rim revoke  it. ^Also  of  a  year  and  a  day,  to  hinder  the  entry  of  him, 

who,  having  omitted  to  make  continual  claim,  endeavours,  after  a  de- 
scent cast,  to  recover  lands  and  tenements,  of  which  he  hath  been  un- 
justly disseized.  Co.  1.  inst  page  250,  &c.  of  continual  claim.  But  pre- 
scriptions do  not  take  place  in  all  things.  No  man  can  prescribe,  for  ex- 
ample, to  things  not  in  commerce,  nor  to  those,  of  which  the  king  is 
properly  the  sole  lord ;  nor  to  a  custom,  which  is  repugnant  to  reason  or 
good  manners.  Co.  Litt  lib.  2d.  sect  212.  of  villenage.  And 
[  ^472  ]  it  IS  a  known  maxim,  in  the  "inlaws  of  England,  "  that  no 
prescription  in  lands  maketh  a  right."  Doct.  and  Stud.  Dial 
1.  cap.  8.     Cowers  inst.  h.  t.     Wood's  inst  297,  298. 

The  following  observations  extracted  from  Ferriere,  are  worth  atten- 
tion ;  Blackstone  in  his  note  f.  2  Comih.  p.  264,  is  accurate,  when  he 
speaks  of  usucapion  being  the  same  with  prescription,  but  the  observa- 
tion is  true  under  the  Justinian  code  only. 

Usucapion  is  the  right  acquired  by  the  long  possession  of  any  thing 
substantial  and  corporeal  to  the  exclusion  of  the  real  owner,  or  of  a  cre- 
ditor by  pledge.  Usucapion  arose  from  the  law  of  the  12  tables.  Pre- 
scription was,  in  its  origin,  a  creature  of  pr»torial  edict.  Usucapion, 
was  perfected  by  one  year's  possession  of  a  moveable,  and  two  years  of 
an  inunoveable  Chattel :  prescription  required  ten  years  as  against  par- 
ties present,  and  twenty  years  as  against  parties  absent  Usucapion  did 
not,  while  prescription  did,  take  place  as  to  incorporeal  hereditaments,  as 
services  incident  to  estates.  Usucapion  transferred  the  property  of  the 
thing  itself.  Prescription  operated  only  in  bar  of  the  right  of  the  owner 
or  mortgager.  Justinian  however  seems  to  have  converted  usucapion 
into  prescription,  and  action  therefore  lies  under  the  Justinian  code,  to 
recover  the  possession  of  prescriptive  property.  Cod.  de  usucap.  trans- 
form. An  original,  fair  and  bona  fide  possession  by  the  prescriber,  was 
necessary  to  support  this  title,  without  knowledge  at  the  time  of  any 
fraud  or  deceit  upon  the  real  owner :  though  if  such  knowledge  accru- 
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ed  afterwards,  the  usucaptor  or  prescriber,  was  not  therefore  bound  to 
give  up  the  property,  if  be  originally  came  by  it  honestly  on  his  part 
Nor  could  this  kind  of  title,  support  a  right  to  things  originally  stolen,  or 
forcibly  acquired.  Nor  in  certain  cases  to  fiscal  or  imperial  property. 
Cod.  ne  rei.  domin.  Lex  18  If.  de  usurp,  et  usucap.  Lex.  96.  <^  1  ff.  de 
Legat  Lex  penult.    Cod.  de  praepos.  sac.  cub. 

$  2.     De  rebus  furlivis  et  vi  possessis,  p.  96.  Aliis  quoque  modis.    See 
Dig.  17.  1.  57.     Dig.  41.  3.  36,  1.     Dig.  41.  7.  3. 

Quod  autem  €ul  eas  qvcB  solo  contenentur.    See  Cod.  de  prsBScrip.  long, 
temp,  et  de  prsescrip.  30  vel  40  ami. 

The  EiUglish  law  respecting  goods  purchased  out  of  market  overt,  will 
coincide  with  the  doctrine  here  laid  down.  How  far  sale  in  market  overt 
protects  property,  and  concerning  the  restrictions  attending  the  sale  and 
purchase  of  horses  particularly  see  2  Blacks.  Comm.  449,  and  Wood's 
inst.  of  the  laws  of  England,  210,  211.  In  Wilkinson  v.  King,  2  Campb. 
335.  it  was  determined  that  the  owner  of  goods  having  sent  some  lead 
to  a  wharfinger's  in  Southwark,  where  lead  was  accustomed 
to  be  sold,  "V^and  the  wharfinger  sold  it  to  a  bon&  fide  purcha-  [  "(^473  ] 
^r,  without  authority  from  the  owner,  the  latter  might  bring 
,  trover  against  the  purchaser :  because  a  wharf  where  goods  of  various 
kinds  are  deposited,  cannot  be  considered  as  market  overt  for  the  pur- 
chfiLse  and  sale  of  goods. 

I  observe  the  judges  of  the  supreme  court  have  not  adopted  the  stat- 
utes of  England  as  to  the  sale  of  horses,  as  part  of  the  law  of  Pennsyl- 
vania. Nor  do  I  fijid  any  reported  decisions  upon  the  subject  Hence 
I  presiune  the  general  principles  of  the  English  law  will  prevail  here : 
yiz.  <hat  every  fair  is  market  overt  for  the  property,  for  the  sale  whereofy ' 
the  fair  is  held  under  the  law  authorizing  it.  That  every  store  is  mar- 
ket overt  for  the  goods  usually  sold  at  such  store,  unless  the  sale  be  to  a 
person  cognizant  of  fraud  in  the  storekeeper,  to  an  infant,  or  to  a  feme  co- 
vert of  goods  not  usually  purchased  by  feme  coverts.  Provided  also, 
the  sale  be  made  in  all  respects  in  the  accustomed  manner. 

The  other  part  of  this  section  contains  the  principles  that  relate  to 
bon&  fide  purchasers  without  notice ;  see  the  cases  collected  in  2  Fon- 
blanque,  151.  and  Sugden,  (law  of  vendors)  119.  476-479.  488.  to  which 
add  2  Vez.  jun.  458.  Jerrard  v,  Saunders.  9  Vez.  24.  Walwyn  v.  Lee. 
The  following  cases  determine  that  notice  of  an  act  illegal  or  not  legally 
conducted,  will  not  afiect  the  purchaser.  Tonkins  t^.  Ennis,  1  Eq.  Ca. 
Ab.  334.  6  Co.  Rep.  60.  Chapman  v.  Emery,  Cow.  280.  Doe  v.  Rut- 
ledge,  lb.  per  lord  Mansfield  JU.  Bushel  v.  Bushel,  1  Schoales  and  Lef- 
roy's  Rep.  92-103.    Latouche  v.  Lord  Dusany,  lb.  137.  157, 

Aliis  quoque  modis,  p  98.  Dig.  17.  1.  67.  Dig.  41.  3.  36.  L  Dig, 
41.7.3, 
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Quod  niitefii  ad  eas  qua  $oh  anUmB}Uuri  Cod.  de  pnescrip.  long.  temj^. 
et  de  ptd^scrip.  30.  vel  40.  anii. 

^^.  De  trrore  falM  causa,  p.  98.  Dig.  41.  3.  27.  Dig.  41.  6. 1. 
Dig.  22.  6.  4.    Dig.  41.  4.  11.     Dig.  41.  10.  nit.  1. 

^  De  atccessione  possessionis,  p.  98.  Quod  nostra  constitution  Cod.  7. 
31.  lex  unic.  demsucap.  transf. 

Yet  Iq  chancery  the  taking  of  an  estate  with  notice  of  prior  title  is 
dolus  mains,  Dig.  4.  3.  Le  Neve  v.  Le  Neve,  3  Atk.  654.  Amb.  446. 
S.  C.  and  to  the  same  purpose. 

$  8.  Inter  vjndltiojiem  quoque  et  emptorem,  &c.  p.  99.  Dig.  41.  3. 
14.  Dig.  44.  3.  5.  Dig.  41.  2.  13.  4.  But  if  the  possession  of  the  sel- 
ler was  fraudulent,  though  that  of  the  buyer  was  fair,  the  timesi  conld 
not  be  joined.  Dig.  41.  2.  13.  1.  but  the  buyer  must  take  commence 
ment  from  his  own  fair  purchase.  Dig.  44.  3.  6.  Still  if  the 
[  *474  ]  *purchase  being  with  knowledge  was  fraudulent,  the  buyer 
could  take  no  benefit  by  prescription.  These  rules  were  not 
so  strict  in  cases  of  heirs,  who  took  the  titles  of  the  deceased  such  as 
they  were.     Dig.  50.  17.  59. 

$  9.  De  his  qui  a  fisco  ant  Imp.  <Scc.  p.  99*  Edicto  Divi  Mareu 
Cod.  2.  37.  3. 

ConstUutio  autem.  Cod.  7.  37.  2.  exception  as  to  the  property  t>f  mi* 
nors. 

Dlvlna  ConstUutio.     Cod.  7.  36.  3. 

tjib.  II.  Tit.  7.  ^  1.  De  mortis  causa  donationibus,  p.  100.  By  the 
civil  law,  donations  mortis  causa  required  three  circumstances  to  accom- 
pany them;  1st.  They  should  be  made  under  expressed  apprehension 
of  death :  2ndly.  In  the  presence  of  the  doiiee :  3rdly.  They  were  re* 
vocable  on  the  recovery  of  the  sick  person.  A  filius  familias,  might 
tvith  the  consent  of  his  father,  make  a  donation  inortis  causa,  though  he 
c6uld  not  make  a  wilL  Dig.  19.  6.  25.  As  to  their  revocation,  see  Dig. 
34.  $.  19  &  22  &  23  &  12.  de  rebus  dubiis.  These  donations  were  in* 
valid  as  against  creditors :  sicui  legal  non  debentur,  nisi  deducta  cere  ali- 
eno  aiiquid  supersit,  ftec  mortis  causa  donationes  debentur,  sed  injirman^ 
fur  per  ces  alienum.  Dig.  35.  2.  66.  1.  herein  agrees  the  English  law, 
t)rury  v.  Smith :  Smith  v.  Casen,  1  P.  Wms.  405.  See  further  as  to  do- 
nations ffwrtis  causa,  Lawson  v.  Lawson,  1  P.  Wms.  441.  Mil- 
ler V.  Miller  et  al.  3  P.  Wms.  357.  Allen  v.  Arme,  1  Vem.  365. 
Douglas  V.  Ward,  1  Ch.  Ca.  99.  Ward  v.  Turner,  1  Vez.  sen.  431.  and 
the  cases  therein  cited.  Blount  v.  Burrow,  1  Ves.  jun.  536,  same  case 
iti  4  Br.  Ch.  Ca.  78.  Hughes  v.  Hughes,  Finch's  prec.  in  chan.  269. 
Jones  V.  Selby,  lb.  300.  Hassel  v.  Tynte,  Campb.  318.  Ward  v.  Tut- 
lier,  1  Dick.  171,  Whether  a  donation  mortis  causa  may  be  by  deed 
without  delivery,  see  Johnson  v.  Smith,  1  Vez.  sen.  314,  compared  with 
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Tate  9.  Hilbert,  2  Yez.  jua.  111.  4  Br.  Ch.  Ca.  286,  and  the  observa- 
tions of  the  Chancellor  in  Antrobus  v.  Smith,  12  Yez.  41.  B7  the  civil 
law  such  a  gift  might  be  by  writing. 

[The  requisites  of  a  valid  donation,  moriis  causa,  are  collected  in  a 
learned  note  to  the  case  of  Walter  t;.  Hodge,  2  Swanston,  106,  where  it 
is  stated  and  proved,  that  it  requires  delivery  of  the  property  or  the  doc- 
umentary evidence  of  it — that  it  is  revocable  by  the  donor — that  it  is  re- 
voked by  the  death  of  the  donee  during  his  life — ^that  it  is  subject  to  the 
claims  of  creditors — and  that,  on  the  death  of  the  donor,  the  property 
vests  absolutely  in  the  donee  and  no  probate  is  required,  and  the  wife 
may  be  that  donee. 

Bonds,  mortgages,  bills  of  exchange,  promissory  notes  and  other  cho- 
aes  in  action  are  all  considered  proper  subjects  of  a  valid  donation  causa 
mortis  as  well  as  inter  vivos.  But  that  the  donor's  own  promissory  note, 
payable  to  the  donee,  can  be  the  subject  of  a  donation  causa  mortis,  is 
denied  by  the  court  in  the  case  of  Parish  v.  Stone,  14  Pick.  207,  and 
also  in  the  case  of  Harris  v.  Clark,  3«Comstock,  93,  which  overrules 
Wright  V.  Wright,  1  Cowen's  Rep.  598. 

In  I^uisiana,  no  disposition  mortis  causa  can  be  made,  otherwise  than 
fty  last  will  or  testament.  Civil  Code,  Art.  1563.  Nor  can  donations 
inter  vivos  or  mortis  causa  exceed  two  thirds  of  the  property  of  the  dis- 
poser, if  he  leaves  at  his  decease  a  legitimate  child,  or  a  father  or  moth- 
er :  one  half  if  he  leaves  two  children ;  and  one  third,  if  he  leaves  three 
or  more.    Civil  Code  of  Louisiana,  Art.  1480,  1481.] 

$  2.  De  simplice  inter  vivos  cbnatione.  Not  only  notorious  ingrati- 
tude would  give  a  right  to  reclaim  the  gift,  Cod.  de  revocat.  donat.  but 
the  subsequent  birth  of  children.  Dig.  35.  1.  102.  It  might  be  by  writ- 
ing. 2  Just.  Inst.  1.  7.  2.  Cod.  8.  54.  3  &  35.  ^  5.  Delivery  is  inci- 
dent to  a  gift,  2  Blacks.  Comm.  441.  If  unaccompanied  by  delivery  it 
amounts  only  to  a  contract,  and  this  requires  a  consideration-  to  support 
it.  lb.  See  also  Tate  v.  Hilbert,  2  Vez.  jun.  111.  4  Br.  Ch.  Ca.  286, 
and  the  Chancellor's  observations  on  Dig.  39.  6.  27.  page  293  of  that 
case  in  Brown.  See  also  the  case  of  Hassel  v.  Tynte,  Am- 
bler, ^318,  and  Kent's  remarks  in  Noble  v.  Smith  et  al,  2  [  *475  ] 
Johns.  N.  Y.  Rep.  55,  who  observed  very  truly  that  the  dic- 
tum ascribed  to  lord  Coke  in  Wortes  v.  Clifton,  1  Roll's  Rep.  61.  that  by 
the  civil  law  a  gift  of  goods  was  not  valid  without  delivery,  but  that  it 
was  valid  by  the  English  law,  is  untenable  in  both  respects. 

[Delivery  is  essential,  both  at  law  and  in  equity,  to  the  validity  of  a 
parol  gift  of  a  chattel  or  chose  in  action ;  and  it  is  the  same  whether  it 
be  a  gift  inter  vivos,  or  causa  mortis.  There  must  be  an  actual  delivery 
to  the  donee,  or  it  must  be  placed  in  his  power  by  delivery  of  the  means 
of  obtaining  possession.    If  the  thing  be  not  capable  of  actaal  delivvry, 
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there  must  be  some  act  equivalent  to  it  The  donor  must  part  not  only 
with  the  possession,  but  with  the  dominion  of  the  property.  If  the 
thing  given  be  a  chose  in  action,  the  law  requires  an  assignment,  or 
some  equivalent  instrument,  and  the  transfer  must  be  actually  executed. 

In  Harris  v.  Clark,  3  Comstock  93,  it  was  deci  ied  by  four  judges  of 
the  N.  Y.  Court  of  Appeals  against  three,  that  a  draft  of  the  donor,  not 
accepted,  for  a  specific  sum,  upon  a  third  person  who  has  in  his  posses- 
sion funds  of  the  donor,  does  not  operate  as  an  assignment  or  appropria- 
tion to  the  donee  of  the  sum  mentioned  in  the  draft,  and  therefore  is  not 
valid  as  a  gift  mortis  causa. 

When  the  gift  is  perfect,  by  delivery  and  acceptance,  it  is  then,  by  the 
English  law,  irrevocable,  unless  it  be  prejudicial  to  creditors^  or  the 
donor  was  under  a  legal  incapacity,  or  was  circumvented  by  fraud.  By 
the  civil  code  of  Louisiana,  art.  1484,  1485,  the  donation  would  be  void 
if  the  donor  divested  himself  of  all  his  property,  and  did  not  reserve 
enough  for  his  own  subsistence ;  and  he  cannot  deprive  heirs  of  the  por- 
tion  of  his  estate  reserved  for  them  by  law,  except  in  cases  where  he 
has  a  just  cause  to  disinherit  them.  Art  1482.  It  is  liable  also  to  be 
revoked  or  dissolved  for  certain  causes  specified  in  the  Code,  among 
which  are,  ingratitude  of  the  donee,  and  the  donor's  having  children 
after  the  donation.     Art.  1546  &c.] 

^  3.  De  donalwne  ante  nifptias  vel  propter  nuptias,  p.  102.  These 
were  of  two  kinds,  marriage  presents,  sponsalia  largUaSj  and  gifts  in 
some  sort  by  way  of  jointure,  dotis  compensanda  causa.  Formerly 
(that  is  in  early  periods  of  the  Roman  law)  these  could  only  be  made 
before  marriage.  Cod.  L.  17.  de  donat.  atite  nvpt.  and  Cod.  L.  8.  dere*  , 
pud :  but  Justinian  permitted  this  second  kind,  to  be  niade  also  after 
marriage.  Lex  ult.  Dig.  de  eodem. 

How  far  such  donations  will  be  supported  as  against  creditors  see 
Randall  v.  Morgan,  12  Yez.  74.  and  the  cases  there  referred  .to :  also 
Kidney  v.  Coussmaker,  12  Vez.  155. 

[Antenuptial  settlements,  as  also  settlements  after  marriage,  if  made 
in  pursuance  of  an  agreement  in  writing  entered  into  prior  to  the  mar* 
riage,  are  valid,  both  against  creditors  and  purchasers.  Such  a  settle- 
ment is  not  void  as  a  fraud  upon  creditors,  unless  both  parties  should 
concur  in,  or  have  cognizance  of  the  intended  fraud.  If  the  settlor 
alone  intend  a  fraud,  and  the  other  party  be  innocent  of  it,  she  is  not, 
and  cannot  be  affected  by  it.  The  marriage  is  itself  a  valuable  consid- 
eration and  suflicient  to  support  the  settlement.  (Magniac  v.  Thomp- 
son, 7  Peters  U.  S.  Rep.  348.)  But  voluntary  settlements  after  mar- 
riage upon  the  wife  or  children  without  any  valid  agreement  previous  to 
the  marriage  to  support  them,  are  void  as  against  creditors  existing 
when  the  settlement  was  made.    Such  settlements  however  are  valid 


NOTES.  479 


against  subsequent  creditors,  if  made  without  any  fraudulent  intent,  by  a 
person  not  indebted  at  the  time.  (Reade  v.  Livingston,  3  Johns,  3  Ch. 
Rep.  481.  Sexton  v  Wheaton,  8  Wheaton  229.)  In  North  and  South 
Carolina  and  Tennessee,  the  registration  of  marriage  settlements  and 
contracts  is  required  by  statute,  in  order  to  render  them  valid  as  a  lien 
on  the  property  of  the  settlor  as  against  creditors.] 

$  4  Dejureticcrescendij  p.  103.    See  post.  Inst.  III.  4. 4.    In  Grants. 

Kearne,  in  the  common  pleas  at  Northumberland,  a  case  of  a  tract  of 

land  taken  up  in  the  joint  mames  of  William  M'  Murray  and  George 

Grant,  I  held  that  the  doctrine  of  survivorship  did  not  apply.    These 

cases  seemed  to  me,  cases  of  partnership,  rather  than  joint-tenancy.    In 

June  1812,  the  supreme  court,  to  which  Grant  v.  Kearne,  was  removed 

by  error,  agreed  in  opinion  with  the  court  below,  and  held  that  the  right 

of  survivorship  did  not  attach  upon  property  so  held.    In  wills,  the 

court  of  chancery  leans  against  the  Jus  accrescendu   4.  Yez.  551.  Russel 

V.  Long. 

See  1  Cod.  de  conun.  serv.  Manumitt.  and  Dig.  18.  1.  de  contr.  empt 

Tit.  8.  Quibus  alienare  licet,  p.  104    Consult  on  the  right  of  the 

husband  to  aliene.  Cod.  de  rei  vendic.    Cod.  de  jur.  dot.  Cod.  de  rei. 

uxor.  act.  Dig.  23.  3.    Dig.  23.  5.    Dig.  23.  4. 

JRemedium  imposuimus.    Cod.  5.  13.  1.  unic. 

See  WooUands  v.  Crowcher,  12  Vez.  174.  as  to  the  necessity  of  the 
wife's  consent  and  "the  mode  of  taking  it.  Also  Murray  v.  Lord  Eli- 
bank,  13  Vez.  1.  and  Sturgis  v.  Corp,  13  Vez.  190.  and  Essex  v.  Atkins, 
14  Vez.  547.  where  the  court  at  last  determined  that  a  married  woman 
may  bind  her  separate  property,  without  the  assent  of  her  trustees,  un- 
less their  assent  be  made  necessary  in  the  trust  deed. 

$  1.  De  creditore  qui  licet  non  sit,  dominvs,  ^c.  p.  105.  Constitutiann 
consffltum  est.  Cod.  8.  34.  3.  dejur.  dam.  impetr.  see  also  post  Inst  III. 
164    Dig.  13.  7.  9. 

As  to  the  difference  between  a  pledge  and  a  mortgage,  and  in  what 
cases  the  creditor  may  dispose  of  the  pledge,  see  De  Main- 
bray  V.  Metcalfe,  ♦Prec.  in  ch.  419.  and  2  Vern.  691.  Jones  [  *476  ] 
V.  Smith,  2  Vez.  jun.  378.  and  Cortelyou  v.  Lansing,  2  Caines' 
cases  in  error  202.  A  mortgage  is  a  pledge,  of  which  the  absolute  in- 
terest vests  in  the  creditor  at  a  fixed  time,  if  the  debt  be  not  satisfied. 
A  pledge  cannot  be  sold  even  during  the  lifetime  of  the  debtor,  unless 
after  previous  demand,  and  reasonable  notice  by  the  creditor,  who  has 
not  the  property  in  the  pledge,  but  a  lien  only  on  it. 

[A  mortgage  of  goods  differs  from  a  pledge  or  pawn  in  this,  that  the 
mortgage  is  a  conveyance  of  the  title  upon  condition,  and  it  becomes  an 
absolute  interest  in  law,  if  not  redeemed  by  a  given  time.  Another 
respect  in  which  they  differ,  is,  that  delivery  accompanies  a  pledge,  and 
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is  essential  to  its  ralidity,  whereas  a  mortgage  may,  in  certain  cases,  be 
valid  without  actual  delivery. 

The  pledgee  may,  by  bill  in  equity,  bar  the  debtor's  right  of  redemp- 
tion, and  have  the  chattel  sold.  But  without  any  bill  to  redeem,  the 
creditor,  on  a  pledge  or  mortgage  of  chattels,  may  after  first  demanding 
payment  of  the  debtor,  sell  at  auction,  or  giving  reasonable  opportunity 
to  the  debtor  to  redeem,  and  apprizing  him  of  the  time  and  place  of  sale. 
The  creditor  will  be  held  at  his  peril  to  deal  fairly  and  justly  with  the 
plelge,  both  as  to  the  time  of  the  notice,  and  the  manner  of  the  sale, 
which  can  only  be  at  public  auction,  unless  there  be  an  express  stipula- 
tion authorising  a  private  sale. 

All  kinds  of  property  that  are  vested  and  tangible,  and  also  negotia- 
ble paper,  may  be  the  subject  of  pledge ;  and  choses  in  action,  resting 
on  written  contract,  may  be  assigned  in  pledge.  The  assignment  of 
shares  in  joint  stock  companies,  such  as  banks,  insurance  and  rail- road 
companies,  by  way  of  pledge  or  security  for  monies  loaned,  or  advances 
made,  is  usually  affected  by  delivery  of  the  certificate  of  the  company 
for  the  shares  appertaining  to  the  assignor,  with  a  power  of  attorney  to 
the  assignee  to  make  the  actual  transfer  in  the  books  of  the  company,  or 
even  by  merely  affixing,  upon  the  back  of  the  certificate,  the  signature 
and  seal  of  the  assignor  which  will  authorise  any  subsequent  holder  of 
the  certificate  to  write  an  assignment  and  a  power  of  attorney  over  the 
signature.  (Kartright  v.  Buffalo  CommerciaJ  Bank,  20  Wendell's  Rep. 
91.  &  22  lb.  348.) 

In  Huntington  v.  Mather,  2  Barbour's  Sup.  Court.  Rep.  538,  the  Su- 
preme Court  of  New  York  held,  that  where  stocks  are  deposited  with 
the  lender  of  money,  as  collateral  security  for  the  loan,  with  authority 
to  the  lender  to  sell,  on  the  nonpayment  of  the  sum  borrowed ;  the 
transaction  is  a  mortgage,  and  not  a  pledge;  and  on  default  of  pay- 
ment, the  title  to  the  stocks  become  absolutely  vested  in  the  lender,  and 
the  borrower  has  only  a  right  of  redemption,  which  right  may  be 
barred  by  the  statute  of  limitations,  or  the  lapse  of  time.  But  in  the 
later  case  of  Wilson  v.  Little,  2  Comstock's  Rep.  433,  the  Court  of  Ap- 
peals of  the  same  state  held,  that  such  a  transaction  was  a  pledge,  and 
not  a  mortgage  of  the  stock ;  and  that  the  transfer  of  the  legal  title  is  not 
inconsistent  with  a  pledge,  if  the  debtor  has  a  right  to  the  restoration  of 
the  property,  on  payment  of  the  debt  at  any  time,  although  after  it  falls 
due.] 

^  2.  De  pupillo  qui  licet  Domimis^  &c.  p.  105.  The  law  of  England 
is  the  same  with  that  here  laid  down.  If  an  infant  deliver  money  to  a 
person,  it  may  be  recovered  in  an  action  of  account.  See  the  authorities 
collected  in  1  Com.  on  Contracts,  148. 

§  a.   CoTUimuUiOy  p.  106.    The  reason  of  the  law  here  laid  down  t^ 
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specting  tutors  and  pupils,  extends  to  minors  and  curators.    L.  6.  Cod. 
de  in  integr.  test,  minor.  Dig.  45.  1.  6.     Dig.  26.  5.  8.  3. 

As  to  the  consequences  of  pupillage  by  the  civil  law. 

1st.  The  pupil  is  not  entitled  to  an  obligation  for  money  lent  by  him, 
because  he  cannot  transfer  the  property  of  the  loan  to  the  borrower.  Dig. 
26.  8.  9.  Hence  the  borrower  becomes  liable  to  the  condiciio  cerii  qtuisi 
ex  muiuo,  Dig.  12.  1.  11.  $  ult.  Dig.  12.  1.  12.  Dig.  12.  1.  19.  1.  K 
the  borrower  had  spent  it  mala  fide,  the  action  ad  exhibendum  lay,  in 
which  damages  beydnd^he  principal  might  be  recovered.  ^  infra  de  off, 
jud.  Dig.  12,  3.  3.  2ndly.  Neither  could  the  pupil  pay  a  debt ;  but  if 
the  creditor  received  the  money  bona  fide,  he  was  answerable.  Dig. 
46.  3.  14.  ult.  and  26.  8.  9. 2.  3rdly.  A  doctor  could  not  pay  his  pupU 
creditor,  luiless  under  the  authority  of  the  tutor.  Dig.  46.  3.  15.  But 
if  the  money  either  remained,  or  was  expended  by  the  pupil  in  necessaries, 
it  could  not  be  demanded  a  second  time:  the  debtor  might  plead  in  bar, 
exception  of  fraud.  Dig.  44.  4.  15  and  44.  4  4.  4.  Dig.  46.  3.  47  and 
66.  3.  66.  But  Justinian  required  a  judgment  to  authorize  the  payment 
even  under  the  authority  of  the  tutor,  in  cases  above  a  certain  sum.  L. 
25  and  L.  27.  Cod.  de  adminstr. 

Tit  9.  'J  1.  De  liberis  in  poiesiate,  p.  107.  Peculium  [is  the  private 
property,  that  slaves  or  sons  of  families  might  acquire  independent  of 
the  master  or  father. 

PecuKum  castrense,  was  the  acquirements  of  the  son  during  actual 
military  service. 

Peculium  quasi  castrense,  was  the  acquirements  of  the  son  in  milUia 
togata  et  inermi,  or  in  the  imperial  household,  or  by  means  of  some  ec- 
clesiastical benefice,  or  legal  employ. 

*Peculium  adventUium,  was  the  property  acquired  by  the    X  *^^  ] 
,  son  by  his  own  industry,  by  bequests  on  the  maternal  side, 
or  by  the  liberality  of  friends. 

Peculium  prof  ectUium^  was  the  gain  made  by  the  son,  on  the  fether^s 

stock  or  capital. 

The  father's  absolute  authority  over  the  property  of  the  son  was  first 
taken -away  with  respect  to  the  peculium  castrense.  Dig.  37.  6.  1.  5. 
Dig  39.  17.  de  castr.  pec. 

Next  as  to  the  peculium  quasi  castrense.  Cod.  de  castr.  omn.  palat 
pecul.  see  also  post  Inst.  2.  11.  6. 

As  to  the  peculium  adventitium,  it  was  modified  by  the  Theodosian 
Code,  de  matem.  bon.  and  de  bon.  qu.  liber,  and  by  the  Justinian  Code 

of  the  same  title. 

The  peculium  profectitium,  remained  subject  to  the  father's  claim  ac- 
cording to  the  present  section. 
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By  the  Code  Civil  Nap.  Fathers  have  a  right  to  the  property  of  thfiir 
children  until  the  age  of  eighteen,  or  previous  emancipation :  that  pro- 
perty excepted  which  was  acquired  by  the  personal  industry  of  the  child. 
Art.  372.  384.  387. 

In  England  and  in  this  country  the  father  is  entitled  only  to  the  earn* 
ings  of  the  child  until  he  be  of  full  age.  If  any  property  descend  or  be 
given  to  the  child,  the  father  is  no  more  than  a  trustee  and  must  account 
when  the  son  is  of  age.    1  Bl.  Comm.  453. 

^2.  De  emancipatione  liberorum,  p.  108.  Ex  anteriorilms  amstittaiofd- 
bus.  lex.  1.  and  lex.  2.  Cod.  Theod.  de  maternis  bonis. 

Ideoque  statuimus.     Cod.  6.  61.  6. 

The  French  code  allows  of  emancipation  by  the  father,  or  by  the 
mother  if  the  father  be  dead,  at  the  age.  of  fifteen.  But  a  son  deprived 
of  father  and  mother  cannot  be  emancipated  till  eighteen.  An  eman- 
cipated minor  can  do  no  acts  but  such  .as  are  merely  administrative:  he 
cannot  borrow  without  the  advice  of  family  counsel:  his  bargains  may 
be  moderated  when  excessive.  He  is  considered  as  of  age  as  to  his  trad* 
ing,  if  he  enters  into  trade.  Art.  476.  487. 

§  3.  De  servis  p.  108.  The  history  of  slavery  in  England  and  the 
history  of  villeinage  as  connected  with  it,  is  well  treated  in  Hargreave's 
argument  in  the  case  of  James  Somerset^  the  negroj  XI.  State  trials 
p.  339.  He  was  a  heathen  or  unbaptized  negro.  I  have  already  referred 
to  the  supposed  efficacy  of  baptism  in  Sir  Thomas  Grantham^  s  case,  3 
Mod.  120 ;  a  superstition  very  creditable  to  the  christian  religion.  Even 
so  late  as  5  William  and  Mary  in  the  case  of  Gelly  v.  Cleve,  cited  in 
Chamberlain  v,  Hervey.  1  Lord  Raym.  146.  it  was  decided 
[  *478  ]  *that  trover  would  lie  for  a  negro  boy,  far  they  are  heaihen» 
and  therefore  a  man  may  have  property  in  them. 

Since  the  decision  of  Somerset^  the  cases  relating  to  slavery  are  few. 
In  3  Espinasse's  Nisi  Prius  Reports,  p.  3.  Easter  term,  1799, 1  find  the 
case  of  Alfred  v,  the  Marquis  of  Fitzjames.  Assump.  for  servants 
wages.  Plaintiff  proved  the  time  he  had  served,  and  reUed  on  a  quant 
mer.  Lord  Kenyon  determined,  that  unless  there  was  an  agreement  for 
wages  during  the  time  of  his  ^rvice  in  England,  the  negro  could  recover 
none. 

I  have  thought  it  expedient  to  add  here,  the  reported  cases  respecting 
slavery  in  the  American  books,  (except  2  Bay's  S.  Carolina  Rep.) 
From  which  some  idea  may  be  obtained  of  the  legal  situation  of  negro 
slaves.  I  have  not  the  opportunity  of  referring  to  the  various  acts  of 
assembly  passed  on  this  subject  in  the  several  states  to  the  southward  of 
Pennsylvania,  and  the  present  notices  on  the  subject  will  of  course  be 
defective,  but  they  will  be  relevant  so  far  as  they  extend.    In  the  pre- 


i 


NOTES.  483 


,  ceding  part  of  the  notes  pages  410.  I  ha^e  treated  at  some  length  the 
general  subject  of  slavery,;  to  which  this  note  may  be  considered  as  an 
addition.   - 

To  the  northward  and  eastward  of  New  York  and  Pennsylvania, 
slavery  is  so  nearly  abolished,  that  I  do  not  think  it  necessary  to  trace 
the  laws  concerning  it.  In  Massach.  Rep.  123.  Winchendon  and  Hat-' 
fields  and  lb.  539.  Dighton  v.  Freetown,  there  are  some  cases  as  to  the 
township  settlement  of  slaves,  but  of  no  importance. 

By  an  act  of  the  general  assembly  of  the  state  of  New  York,  22  Feb. 
1788,  and  by  another  act  of  April,  1801,  persons  bringing  slaves  into  the 
state  of  New  York,  are  prohibited  under  a  heavy  fine  from  selling  or 
transferring  them  as  slaves,  or  for  any  period  whatever.  Under  these 
acts  in  the  case  of  Link  «.  Beuner,  3  Cains  325.  A.  D.  1805.  a  transfer 
of  the  time  of  a  slave  for  20  years,  the  slave  to  be  mannmitted  at  the 
age  of  thirty  eight,  was  held  to  be  a  transfer  of  the  slave  himself,  and  in- 
valid. *  This  was  agreeable  to  a  former  decision  in  Fish  r.  Fisher,  there 
cited,  and  to  one  of  the  points  in  Sable  v.  Hitchcock,  2  Johnson's  cases, 
79.  confirmed  in  error  in  1802.  But  persons  acting  merely  in  the  capac- 
ity of  executors,  trustees,  assignees  of  insolvent  debtors,  sheriffs,  &c. 
would  not  be  liable  to  the  penal  clause  of  the  act.  The  same  point  was 
decided  in  Fish  «.  Fisher,  lb.  89,  which  was  the  case  of  a  slave  running 
away  from  his  master  living  in  New  Jersey,  and  pursued  into  New 
York,  where  he  was  sold :  on  the  principle,  that  this  might  lead  to  the 
evasion  of  the  act,  which  was  designed  to  stop  the  importation  of  slaves 
into  New  York  state. 

*In  the  case  of  Tow  a  negro,  the  owner  gave  him  a  certi-  [  *479  ] 
ficate  in  writing  stating  that  from  and  after  the  decease  of  the 
owner,  Trmt  was  manumitted.  After  this,  the  owner  sold  and  de- 
livered the  slave  for  a  valuable  consideration.  Held,  that  notwith- 
standing this  transfer,  the  negro  became  free  at  the  death  of  his  former 
owner,  who  gave  him  the  certificate.  5  Johns.  N.  Y.  Rep.  366. 
Same  point  settled  afterward  in  Ketletas  and  Fleet.  7  Johns.  N.  Y.  Rep. 
324.  In  Hart  t?.  Cleiss,  8  Johns.  N.  Y.  Rep.  41.  Where  a  slave  is  ex- 
ported or  attempted  to  be  exported  by  a  stranger,  without  the  privity  of 
the  master,  the  slave  does  not  become  free,  but  the  stranger  is  liable  to 
the  penalty  of  250  dollars. 

In  Pennsylvania,  by  the  acts  of  1  March,  1780,  and  29  March,  1788, 
all  the  negroes  bom  within  the  state  since  the  first  of  these  acts,  can  only 
be  held  in  servitude  till  the  age  of  28.  Persons  claiming  slaves  borfi  be- 
fore that  act,  were  required  to  register  them.  Strangers,  persons  not  in- 
habitants of  Pennsylvania,  nor  meaning  to  become  resident  therein,  pass- 
ing through  the  state  are  protected  in  their  rights  to  their  attendant 
slaves  for  a  period  of  six  months.    But  all  slaves  imported  infloPennsyl- 
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yania  by  persons  inhabitants  of  or  resident  within  this  state,  or  who 
shall  come  with  an  intention  of  residing  in  Pennsylvania,  cannot  clainci 
the  benefit  of  this  clause,  but  their  slaves  on  arriving  here,  become  free. 
No  negro  or  mulatto  slave  shall  be  removed,  by  force,  or  seduced  out 
of  the  state,  without  his  consent,  under  a  penalty  of  two  hundred 
dollars  against  the  offender,  with  confinement  to  hard  labour  for  12 
months.  No  husband,  wife,  parent  or  child,  during  the  allowed  term 
of  servitude,  shall  be  transferred,  &c.  so  as  to  be  separated  more  than 
ten  miles. 

On  these  acts,  and  the  general  doctrine  of  slavery  the  following  de« 
cisions  have  taken  place  in  Pennsylvania. 

As  villeinage  never  existed  in  Pennsylvania,  no  part  of  the  doctrine 
founded  on  that  condition  is  applicable  here,  1  Dallas  Rep.  167. 
Hence  the  conunon  law  doctrine  that  the  child  follows  the  condition 
of  the  father,  and  therefore  that  a  bastard  is  always  free,  being  found- 
ed upon  the  old  English  law  respecting  villeinage,  is  not  applicable 
heie.  We  follow  the  civil  law  rule,  that  partus  sequiiur  ventrem. 
Chief  Justice  M'Kean  noticed  a  species  of  slavery  in  England  distinct 
from  villeinage  mentioned  by  Swinburne,  6th  edit.  84.  And  this  be- 
ing the  case  of  a  slave  bom  and  purchased  in  Maryland,  he  support- 
ed the  doctrine  of  the  lex  loci ;  agreeably  to  Smith  v.  Gould,  2  Salk. 
666.  in  which  there  is  much  curious  matter  as  to  slaves,  and  villeins, 
but  it  does  not  support  the  chief  justice's  position  as  to  the 
(  *480  J  lex  loci :  nor  is  the  *report  of  the  same  case  more  in  point 
in  2  Lord  Ray.  1274,  and  it  is  not  supported  by  Peame 
V.  Lisle,  Ambler,  76,  or  Chamberlain  v.  Hervey,  1  Ld.  Raym.  146. 
But  I  think  the  application  of  lex  loci,  was  perfectly  right  in  the  Penn- 
sylvania case.  In  Smith  v.  Gould,  Lord  Ray.  1274,  it  is  said  that  if  A. 
takes  B.  a  Frenchman  captive  in  war,  he  cannot  maintain  his  action 
quare  cepit  B,  captimim  suum  gallicum,  which  may  bear  upon  the  right 
of  slavery  as  deduced  from  the  rights  attached  to  taking  captives. 

Property  in  a  negro  may  be  obtained  by  bon&  fide  purchase  without 
deed,  see  M'Kean,  in  the  above  case  of  Pirate  al  Belt  v,  Dalbey,  1  DalL 
Rep.  169.  A  negro  born  before  1st  March,  1780,  and  not  recorded  agree- 
ably to  the  provisions  of  that  act,  is  absolutely  firee.  Respublica  v.  ne- 
gro Betsey,  1  DalL  Rep.  469. 

Where  the  jury  m^ke  the  price  of  a  negro  slave,  the  measure  of  dam- 
ages in  a  writ  of  homine  replegiando,  if  it  be  accepted  by  the  master,  it 
will  in  equity,  and  perhaps  by  operation  of  law  also,  emancipate  the  ne- 
gro.    Cowperthwaite  v.  Jones,  2  DalL  Rep.  57. 

In  Jack  V.  Eales,  3  Binney,  101,  the  court  decided  that  an  omission  or 
mistake  by  the  clerk,  in  the  record  of  entry  of  a  negro  or  mulatto,  might 
be  rectified  according  to  the  verdict  of  a  jury  on  hearing  evidence  of  the 
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fact  This  does  not  go  quite  so  far  as  the  case  of  the  Commonwealth  v. 
Blaine,  wherein  the  entry  follows  the  written  return  signed  by  the  defend* 
ant  herself;  and  which  is  under  a  different  act  of  assembly.  The  own- 
er ought  not  to  be  damnified  by  any  mistake  of  a  public  officer,  but  in 
the  latter  case,  the  court  decided  she  could  not  be  damnified  by  her  own, 
but  might  be  allowed  to  set  it  right  by  testimony.  The  case  is  not  yet 
reported,  but  I  understand  it  was  in  substance,  as  follows,  viz.  The 
Commonwealth  v.  Sarah  E.  Blaine,  in  error  determined  at  Chambers- 
burgh,  before  Tighlman,  Yeates,  and  Brackenridge,  Sept.  term,  1811. 

Habeas  corpus  for  a  negro  boy  :  defendant  claimed  him  as  her  slave 
regulaHy  registered  under  the  act  of  assembly.  It  appeared  that  the 
slave  was  registered  on  the  26th  June,  1807,  and  the  affidavit  accompa- 
nying the  return  was  dated  on  the  same  day ;  but  both  in  the  registry 
and  return,  the  slave  was'stated  to  be  bom  on  the  2nd  of  January,  1808, 
six  numths  after  the  registry  took  place.  It  was  contended  on  the  part  of 
the  slave,  that  this  registry  was  not  within  the  letter  or  spirit  of  the  act, 
which  intended  a  record  that  should  supercede  the  necessity  of  parol 
proof  as  to  the  period  of  the  commencement  of  the  servitude :  it  was 
meant  as  a  protection  to  the  slave  from  imposition.  The  time  of  birth 
of  a  negro  child  being  in  its  nature  a  fact  of  no  great  notori- 
ety, could  *scarcely  be  expected  to  be  ascertained  by  parol  [  *46l  ] 
at  the  distance  of  28  years,  when  it  would  be  impossible  for 
the  slave  to  find  the  witnesses,  or  know  who  they  were  if  they  still  sur- 
vived.— Hence,  the  necessity  of  recording  the  true  period  of  time.  The 
record  in  the  present  case,  is  untrue  on  the  face  of  it ;  nor  can  it  be  good 
in  part  and  bad  in  part :  if  the  mistress  can  hold  the  slave  under  it,  she 
can  oblige  him  to  serve  until  28  years  have  elapsed  from  the  period  men- 
tioned in  the  registry,  which  would  be  manifestly  unjust  — If  the  only 
operation  of  the  act,  is  to  oblige  the  master  to  make  a  registry  of  some 
sort  no  matter  whether  true  or  false,  within  six  months  after  the  birth, 
what  was  originally  meant  "as  a  substantial  benefit  to  the  slave,  may  be 
turned  into*  a  matter  of  form  and  idle  ceremony.  The  slave  has  a 
vested  interest  in  his  freedom,  if  every  thing  required  be  not  compli- 
ed with  by  the  master.  And  farther,  that  agreeably  to  the  spirit  of  the 
act,  and  the  liberality  of  the  times,  a  doubtful  claim  should  be  construed  ^ 
in  favorem  libertatis. 

On  the  other  hand  it  was  argued,  that  the  act  in  question  did  not 
change  the  nature  of  the  property:  that  the  slave  was  still  the 
property  of  the  owner ;  a  chattel :  and  that  everything  done  or  to  be 
done,  respecting  him,  must  be  construed  agreeably  to  the  analogy  of  all 
laws  relating  to  property:  that  a  manifest  ambiguity  or  mistake  on  the 
face  of  the  instrument,  might  be  explained  and  set  r^ht  by  testimony : 
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in  the  present  case,  no  more  was  asked,  than  that  an  impossible  date 
should  be  corrected  by  the  real  fact. 

The  court  coinciding  with  this  reasoning,  remanded  the  slave  into  the 
custody  of  his  mistress ;  and  observed,  that  the  registry  was  not  oxiclu- 
sive  on  either  party,  but  might  at  any  time  be  rectified  according  to  the 
true  state  of  the  facts,  whether  brought  forward  by  the  claimant  or  by  the 
negro :  and  if  the  latter,  after  having  served  out  his  28  years  counting  from 
the  true  time,  could  make  out  by  parol  or  any  other  proof  that  might  be 
in  his  power,  that  he  was  bom  at  a  period  earlier  than  that  mentioned 
in  the  registry,  the  court  would  discharge  him.  Judge  Yeates  said,  the 
first  decisions  on  the  act  of  assembly  went  the  length  of  liberating  nearly 
all  the  slaves  registered  under  it;  but  that  the  current  of  late  decisions 
set  entirely  the  other  way,  and  that  everything  like  strictness  of  fi»rm 
was  dispensed  with,  to  get  at  the  merits. 

The  various  acts  of  assembly  of  the  state  of  Pennsylvania,  respecting 
the  class  of  servants  called  German  redemptioners,  (2  Smith's  Pennsyl- 
vania laws,  p.  329.)  hardly  fall  under  the  subject  now  in  discussion. 

The  legatee  of  slaves  for  life,  is  entitled  to  the  issue  bom  during  the 
life  estate,  Scott  v,  Dobson,  1  Harris  and  M  ^Henry's  Maryland  Rep. 

160. 
f  *482  ]        *The  issue  of  slave  goes  to  the  person  to  whom  the  use  is 
limited.    Somerville  r.  Johnson,  Maryl.  Rep.  348. 

How  far  manumitted  slaves  may  inherit,  and  whether  slaves  are  capa- 
ble of  a  legal  marriage  7    Dulany's  opinion.    lb.  Appendix.  657. 

Under  the  Maryland  law  of  1663,  by  which  the  issue  of  a  freebom 
white  woman  intermairying  with  a  slave,  shall  be  slaves,  and  under  the 
act  of  1681,  ch.  4.  repealing  that  law,  it  was  held,  that  issue  bom  after 
the  repealing  law  were  slaves,  if  the  marriage  took  place  before  the  re- 
peal.    Butler  V.  Boarman.  lb.  371. 

Money  directed  by  will  to  be  laid  out  in  slaves,  and  annexed  to  lands 
devised  in  tail  by  the  same  will,  is  to  be  considered  in  the  same  light  as 
slaves  and  will  go  with  the  land.    Dade  v.  Alexander,  1  Wash.  30. 

As  to  Indian  slaves :  what  Indians  could  be  made  slaves  and  what 
could  not.    Jenkins  v.  Tom.  1  Wash.  123, 

Since  1705  no  American  Indian  could  be  made  a  slave  in  Virginia :  but 
foreign  Indians  might.    Dick  v.  Coleman,  1  Wash.  239. 

Slaves  are  chattels,  and  assets  for  the  payment  of  debts,  where  there 
is  a  deficiency  of  other  personal  estate.    Walden  v.  Pajme,  2  Wash.  7. 

Slaves  are  real  estate  only  in  particular  cases  such  as  descents.    lb. 

Nor  is  an  executor  boui^d  by  order  of  a  county  court  directing  a  dis- 
tributive division  of  a  testator's  estate,  to  deliver  up  the  slaves  without 
reserving  a  sufficiency  to  pay  debts,  or  taking  refunding  bonds.  lb. 
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Where  white  persons,  or  native  Amerioan  Indians  or  their  dese^odantft 
in  the  maternal  line,  are  claimed  as  slaves,  the  onus  proband!  lies  on  tha 
claimant.  Hudgins  v.  Wrights,  1  Hening  and  Munford,  134.  Other- 
wise with  respect  to  native  Africans  and  their  descendants. 

No  native  American  Indian  could  be  made  a  slave  in  Virginia  since 
1691.    lb.  and  Pallas  et  al.  v.  Hill  et  al.  2  Hen.  and  Munf.  149. 

A  negro  claiming  freedom  under  the  law  of  1792,  on  the  ground  of 
having  been  brought  into  this  state,  it  must  appear  that  he  was  detained 
by  compulsion  and  contrary  to  law,  Henderson  v.  Aliens,  1  Hen.  and 
Mun.  235. 

Saves  emancipated  by  a  last  will  and  testament,  may  be  sold  for  a . 
term  of  years  to  satisfy  the  debts  of  the  testator,  if  there  be  not  sufficient 
assets  without :  Patty,  &c.  v,  Colin,  &c.  1  Hen.  and  Mun.  519 — 531. 

If  a  slave  hired  for  a  year,  be  sick  or  run  away,  the  tenant  must  pay 
the  hire ;  otherwise  if  the  slave  die  without  any  fault  on  part  of  the  ten- 
ant :  in  which  case,  the  bwner  loses  the  hire  from  the  time  of  the  slave's 
death.    Greorge  v.  Elliot,  2  Hen.  and  Mun.  5. 

*If  an  executor  sells  the  slaves  of  a  testator,  without  any     [  *483  ] 
necessity  for  so  doing  induced  by  debts,  and  buy  them  him- 
self, the  slave  may  be  set  aside.    Anderson  and  Starks  v.  Fox,  2  Hen. 
and  Mun.  245. 

A  father  possessed  of  ample  fortune,  having  sent  several  slaves  to  his 
daughter,  soon  after  her  marriage,  which  slaves  continued  with  her  and 
her  husband  till  the  father's  death,  twenty  eight  months  afterwards,  they 
were  held  to  be  a  gift  in  consideration  of  marriage,  and  the  husband  en- 
titled to  keep  them  against  the  creditors  of  the  father.  Hen.  and  Munf. 
ub.  sup. 

Three  witnesses  are  necessary  in  deeds  of  trust,  or  mortgage  of  slaves, 
unless  the  same  be  acknowledged  by  the  party.  Moores's  Exor.  v.  the 
Auditor,  lb.  232. 

Construction  of  the  stat  of  frauds  and  perjuries  as  to  the  loan  of 
slaves,  Beasly  v.  Owen,  lb.  449. 

In  order  to  annex  slaves  to  land,  it  was  necessary  that  eo-extensive 
estates  should  be  given  in  both.  Dunn  v^  Bray,  1  Call's  Virginia  Rep. 
338. 

Slaves  recovering  their  freedom,  are  not  entitled  to  damages  for  de- 
tention.   Pleasants  v.  Pleasants,  2  Call's  Rep.  319. 

Evidence  of  a  parol  gift  of  slaves  cannot  be  given,  under  the  act  of 
1758,  but  such  testimony  may  be  received  to  prove  a  five  year's  posses- 
sion, so  as  to  bar  a  plaintifi''s  demand.  Jordan  v,  Murray,  3  Call's  Rep. 
66. 

2  Cranch,  Adams  qui  tarn  v.  Woods,  336  and  the  United  Slates  v.  the 
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schooner  Sally,  are  cases  under  the  act  of  Congress  of  March,  1794, 
abolishing  the  slave  trade  in  1808. 

Scott  V,  the  Negro  London,  3  Cranch,  324.  A  slave  brought  into  the 
state  of  Virginia,  by  an  Act  of  17  Dec.  1792,  and  kept .  there  a  year, 
shall  be  free,  unless  the  owner  within  60  days  of  his  arrival  in  the  state, 
shall  make  oath  that  he  did  not  remove  thither,  or  bring  slaves  there 
with  intent  of  evading  the  laws  of  Virginia,  as  to  the  importation  of 
slaves.  A  slave  brought  there,  and  detained  for  more  than  a  twelve 
month,  by  a  person  claiming  him,  but  who  was  not  the  true  owner,  shall 
not  acquire  his  freedom  by  this  means,  to  the  injury  of  his  true  owner. 

Spiers  v,  Willison,  4  Cranch,  398,  and  Ramsey  v.  Lee.  lb.  401.  By 
act  of  Virginia,  1758,  and  by  the  law  as  it  stood  in  1784,  no  gift  of  a 
slave  was  valid,  except  made  in  writing  and  recorded. 

Five  years  possession  of  a  slave,  will  entitle  the  plaintiff  in  detinue 

to  recover,  but  without  prejudice  to  the^ titles  of  those  who 

[  ^484  ]     were  not  ^parties  to  the  suit,  Newby's  admrs.  v,  Blakey.  3 

Hen.  and  Mun.  57.    And  so  in  trespass,  Brent  v,  Chaixnan, 

6  Cranch,  358. 

A  person  convicted  under  the  negro  act  of  South  Carolina,  of  killing 
a  negro,  and  committed  for  the  forfeiture  of  7001.  currency,  is  not  en- 
titled either  to  prison  bounds,  or  the  insolvent  debtor's  Act  The  State 
V,  Gee,  1  Bay's  Rep.  163. 

By  another  act  of  South  Carolina,  if  any  slave  shall  suffer  in  life  or 
limb,  when  no  white  person  is  present,  the  owner  or  other  person  who 
shall  have  the  care  of,  or  in  whose  possession  or  power  such  slave  shall 
be,  shall  be  deemed  guilty  of  such  offence,  and  proceeded  against  ac- 
cordingly, without  further  proof,  unless  such  owner  or  other  person,  do 
make  the  contrary  ^appear  by  evidence,  or  exculpate  himself  by  oath. 
Per  Cur :  this  permission  of  exculpating  by  oath,  is  given  by  the  act  on- 
ly to  masters,  overseers  and  others,  having  negroes  imder  their  care. 
They  held  it  did  not  extend  to  the  master  of  a  vessel,  who  had  taken 
up  the  negro  on  some  pretext  or  other,  and  to  prevent  the  negro's  escap- 
ing, had  thrown  a  lead  line  about  his  neck,  by  which  he  was  strangled. 
Defendant  was  convicted  of  nvinslaughter  and  fined  501.  sterling.  The 
State  V.  V^^elch,  1  Bay's  Rep.  172. 

^  A  master  permitting  a  negro  wench  to  work  for  herself,  or  hire  herself 
out,  paying  him  certain  stipulated  wages,  who  by  her  industry  and 
frugality  saves  as  much  money  as  enables  her  to  purchase  a  negro  girl 
in  order  to  give  her  freedom,  such  negro  girl  shall  be  deemed  free,  and 
not  the  property  of  the  master.  The  guardian  of  Sally  a  negro  v.  Beat- 
ty,  1  Bay's  Rep.  261.  The  defendant's  case  was  argued  on  the  grounds 
of  the  civil  law,  by  which  as  Blackstone  alleges,  even  the  price  paid  to 
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the  person  becoming  by  contract  for  a  certain  price  a  slave  for  life,  be- 
longs  to  the  master.  1  Bl.  Com.  425.  A  doctrine  however,  which  could 
not  be  supported  on  principle,  even  where  slavery  such  as  among  the 
Romans  was  prevalent ;  for  the  slavery  of  the  party  depending  on  the 
consideration  of  the  price  given,  the  instant  the  master  forcibly  deprived 
the  slave  of  the  price,  the  slavery  would  cease.  The  condition  in  which 
the  seller  put  himself,  was  that  he  might  have  the  free  use  of  the  sum 
stipulated  as  the  purchase  money,  and  this  being  seized  on  by  the  mas- 
ter, the  contract  itself  is  put  an  end  to.  v 

A  negro  found  by  accident  on  leased  premises  is  not  liable  to  be  dis- 
trained for  rent.     Bull  r.  Horlbeck,  1  Bay's  Rep.  301. 

A  negro  with  two  white  men,  though  under  their  controul,  is  a  person 
in  law  who  may  be  deemed  a  rioter.  The  state  v.  Thackan  and  Mason. 
1  Bay's  Rep.  358. 

In  addition  to  the  Pennsylvania  cases,  relating  to  negroes 
and  slaves,  *the  reader  is  referred  to  1  Smith's  Edit,  of  the     [  *485  ] 
laws  of  Pennsylvania,  497. 

Ip  1798,  or  thereabout.  Judge  Rush,  at  Sunbury,  determined  in  the 
case  of  the  negro  Tash,  that  ihB  onus  pfobandi  of  proving  his  freedom 
lay  on  the  negro  claimed  as  a  slave.  This  would  be  good  law  in  the 
southern  states,  but  I  doubt  it  in  Pennsylvania,  where  the  laws  provide 
so  sedulously  for  the  emancipation  of  negroes. 

$  4  ZJc  fructuariis  et  bonafide^  &c.  p.  110.  see  Dig.  41,  1.  10.  3  and 
4.    Subject  however  to  Dig.  7.  1.  21.  et  seq.  and  Dig.  41.  2.  45.  et  ult. 

^  De  reliquis  seu  extraneis  personis,  p.  111.  Divi  seven  constitution 
nem,  Cod.  7.  32.  1. 

Tit,  10.  De  testamentis  ordinandis,  p.  112. 

I  consider  the  right  of  conveying  by  devise,  as  a  creature  of  positive 
law,  to  be  permitted  or  modified  in  harmony  with  the  institutions  of  the 
country,  and  according  to  the  spirit  and  knowledge  of  the  times.  What 
right  has  a  man  over  property  when  he  is  no  more  ?  or  whence  does  he 
derive  it?  or  how  is  he  to  enforce  it?  The  earth,'  the  air,  the  water, 
vegetables,  and  minerals,  are  manifestly  placed  here  for  common  benefit 
Man  can  but  enjoy  the  usufruct  of  them  while  he  lives :  when  he  ceases 
to  live,  he  can  neither  derive  enjoyment  from  them,  or  exercise  controul 
over  them.  He  found  them  here,  subservient  to  his  convenience ;  and 
when  dead,  he  must  leave  them  to  the  convenience  and  controul  of  those 
who  come  after  him. 

All  that  a  man  can  claim  the  right  of  devising,  if  he  can  claim  any 
right  at  all,  is  the  additional  value  he  has  bestowed  upon  natural  objects, 
by  the  exertion  of  his  skill  and  industry  upon  them ;  but  even  this  he 
has  no  means  of  enforcing  after  death :  and  if  he  calls  upon  society  to 
enforce  the  right,  it  must  be  on  such  terms  as  society  thinks  fit  to  im- 
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pose.  This  subject  is  put  in  a  strong  light  in  Dr.  Ogilvie's  tract  on  the 
right  to  property  in  land :  and  the  discourse  of  Bigot-Premeneu  on  Do- 
nations inter  vivas,  and  the  theory  of  the  law  of  last  wills,  is  well  worth 
perusing.  It  contains  also  a  good  exposition  of  the  reasons  whereupon 
the  French  code  has  varied  in  some  respects  from  the  Roman,  as  in  the 
rejection  of  SubstUuiions  and  Fidei  Commissa.    2  Recueil,  361. 

Society,  however,  has  generally  sanctioned  the  right  of  making  last 
wills  and  testaments,  1st,  From  a  wish  to  indulge  the  voice  of  nature 
which  calls  upon  the  dying  to  provide  for  thb  comforts  of  near  and  dear 
relations  by  the  bequest  of  that  property  which  can  no  longer  contribute 

to  their  own  enjoyment.    2ndly,  To  encourage  industry ;  by 
[  *486  ]     ♦allowing  the  industrious  to  dispose  by  will  of  the  fruits  of 

their  industry,  and  protecting  that  disposal,  when  made  in 
conformity  to  the  directions  of  law.  These  motives  of  permission,  will 
leave  great  latitude  as  to  the  restrictions  that  may  be  thought  necessary 
to  fulfil  the  public  views.  Thus  in  a  country  like  England,  where  insti- 
tutions partake  of  the  spirit  of  the  feudal  times,  and  where  primogeni- 
ture calls  for  exclusive  privileges,  the  law  will  be  favourable  to  accumu- 
lations at  the  expence  of  the  younger  branches  of  a  family :  in  such  a 
government  as  ours,  where  no  reason  of  this  kind  prevails,  we  might 
properly  direct  or  restrict  the  general  licence  of  testamentary  dispositions, 
upon  principles  more  agreeable  to  natural  equity.  Solon  first  permitted 
the  Athenians  to  make  a  will ;  from  whom  the  Romans  borrowed  the 
law  of  the  twelve  tables,  Pater  famUicts,  uti  legassit  super  familia  pecur 
niaque  sua,  itajus  esto.  The  modification  of  this  rule  by  the  Lex  Fair 
cidioj  which  permitted  a  testator  to  dispose  arbitrarily  but  of  three 
fourths  or  one  half  of  his  property,  has  been  imitated,  and  properly  as  I 
think,  by  most  of  the  civilized  nations  of  Eur<^.  Indeed  when  we 
consider  the  many  capricious,  not  to  say  senseless  and  unjust  disposi- 
tions of  property  that  take  place  in  countries  where  an  unlimited  right  of 
devising  is  permitted — the  neglect  of  children  and  relations  for  the  sake 
of  gratifying  a  selfish  vanity,  or  a  death-bed  superstition — ^the  culpable 
fondness  of  power  that  would  extend  for  a  century  or  two,  or  perpetuate 
if  possible,  the  controul  of  a  weak  and  dying  man  over  property  that  he 
can  no  longer  enjoy,  as  in  the  will  of  Mr.  Thelusson— when  we  consid- 
er  further,  that  those  whom  we  bring  into  existence,  have  a  right  to  call 
upon  us  to  make  that  existence  as  comfortable  as  we  are  able,  without 
unreasonably  sacrificing  our  own  comforts— we  shall  probably  incline  to 
think  that  some  restrictions  on  the  right  of  devising  are  neither  inexpe- 
dient or  unjust  Our  German  ancestors,  refused  the  right  altogether. 
H<Bredes  successoresque  sui  aiique  liberie  et  nuUum  testamentum^  says  Ta- 
citus, De  Mar.  Germ:  and  such  was  the  law  of  Greece  befoice  Solon, 
and  of  Rom^  till  the  period  of  the  twelve  tables. 


NOTES.  491 


§  De  etymohgiay  p.  112.  Testamenivm  ex  eo  appeltcUur,  ^c.  Be- 
sides this,  several  definitions  are  given  of  a  last  will :  Ulpian  defines  6/, 
mentis  fiostrcejusia  contestation  in  id  solemniter  ftxctOy  ut  post  mortem  nos* 
tram  valeat.  The  definition  of  Modestinus  is  not  unlike  that  Domat 
defines  a  testament,  to  be  the  appointment  of  an  executor  or  testamenta- 
ry heir,  according  to  the  formalities  prescribed  by  law.  Dom.  L.  1. 
tit.  1.  sect.  1..  But  this  is  merely  describing  the  person  who  is  to  put 
the  will  into  execution,  rather  than  the  will  itself.  Aulus 
Gellius,  *and  Laurentius  Valla  laugh  at  the  definition  of  Jus-  [  *487  ] 
tinian,  and  say  that  testamentum  is  no  more  derived  from 
mens,  than  cakeamentum,  ornamentum,  salsamenium,  6f*c,  See  enough 
of  all  this  in  the  marginal  annotations  to  Swinburne  on  wills,  p.  2.  The 
only  defect  I  see,  is,  that  the  definition  given  in  the  text,  will  apply  to  a 
codicil  also.  In  a  will,  there  must  be  an  executor :  there  need  not  in  a 
Codicil.  Swinburne's  book  contains  a  laborious  collection  of  references 
to  civil  law  writers  on  this  subject;  and  to  use  his  own  expression  (pref ) 
''  May  in  some  sort  be  profitable  to  those  Justinianists  or  young  students 
of  the  civil  law,  who  do  intend  to  bestow  the  fruit  of  their  study  in  the 
practice  thereof 

Quinque  verbis  potest  quis  facere  testamentum,  tU  diccU  Lucius  Titius 
mihi  tuBres  esio.     Dig.  28.  5.  1  Swinburne,  3,  4,  6, 

1.  De  antiquis  modis  testandi  civUibus,  p.'  112.  All  these  ancient 
methods  are  enumerated  by  Ferriere  in  loco,  but  they  are  of  no  further 
importance  at  present,  excepting  to  shew  how  long  it  was,  before  a  little 
common  sense  took  place  of  the  absurd  fictions  on  which  the  ancient 
customs  were  grounded. 

,  Per  CBS  et  libram.    Cujas  is  of  opinion  that  this  kind  of  last  will  was 
abrogated  by  Constantine,  Cod.  6.  23.  15. 

Attamen  partim.  In  part  only  :  because  the  same  number  of  witnes- 
ses were  still  necessary.  For  though  the  civil  law  required  but  five  wit- 
nesses, yet  the  balance  holder  and  the  purchaser  made  seven :  and  it 
was  to  supply  the  place  of  these,  that  the  prsetorian  law  added  two 
witnesses  to  the  number  required  by  the  civil  law.     Harris. 

^  3.  De  conjunctione  juris  civUis  et  prcBiorii.  p.  113.  That  a  will 
should  be  made  at  one  sitting  as  it  were,  does  not  imply  that  acl(?.  of  ne- 
cessity might  not  intervene,  as  the  giving  of  physic,  &c.  but,  that  there 
should  be  no  intervention  in  the  nature  of  business,  as  buying,  selling, 

&c.    1.  28.  Cod.  h.  tit. 

A  nostra  constUutione,    See  Cod.  6.  23.  29  jubemus.    Nov.  119  ch.  9. 

^  4.  SolemhUas  addUa  a  Justinio.  p.  114.  TBiis  solemnity  introduced 
by  lex  consuUissima,  Cod.  h.  tit.  was  again  altered  by  the  novel  129.  ch. 
9.  by  which  he  permitted  the  name  of  the  heir  to  be  written  by  another. 

Hence  a  will  required, 
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1st.  That  it  should  be  made  without  the  interveniion  of  other  businesSy 
either  by  the  testator  or  the  witnesses,  w^hile  it  was  drawing  up. 

2ndl7.  That  it  should  be  executed  in  the  presence  of  sev^en  witnesses 
specially  convened  for  this  purpose. 
[  #488  ]         *3rdly.  That  they  should  severally  seal  either  the  will  it- 
self, or  the  envelope. 

4thly.  That  they  and  the  testator  should  subscribe  it 

Sthly.  That  the  name  of  the  heir  should  be  written  either  by  the  tes^ 
tator,  or  by  some  person  at  his  request. 

6thly.  That  the  witnesses  should  be  such  as  were  capable  of  being 
heirs  or  legatees,  (tcsiamerUio  f actio  activa)  but  Uable  to  the  ezcepticMis 
contained  in  the  sixth  section  of  this  title.  As,  women,  slaves,  minors 
under  puberty,  persons  deaf,  dumb,  insane,  or  legally  disqualified,  as 
persons  convicted  of  libellous  verses,  &c.     Dig.  22.  5.  21.     Dig.  28.  3. 

S,  9.    And  Swinburne  on  wills,  34o.    Persons  who  had  refused  when 

» 

called  on  to  bear  testimony.    Aul.  Gell.  Lib.  6.  ch.  23.  and  latterly, 
heretics  lex.  4.     Cod.  de  heretic,  lex  3.    Cod.  de  Apost. 

These  witnesses  if  unimpeachable  at  the  time  of  the  will  being  made, 
were  unimpeachable  afterward,  Dig.  28.  1.  22.  Several  witnesses  might 
be  taken  from  the  same  family,  but  not  out  of  the  family  of  the  testator: 
though  the  heir  might  be  a  witness,  and  so  might  a  father  to  the  will  of 
his  emancipated  son.  Dig.  28.  1.  20.  or  to  the  will  of  his  son,  respecting 
his  pectdium  castrense.  Dig.  29. 1.  23.  11.  Legatees  also  might  be  wit- 
nesses. Dig.  28.  1. 20.  though  these  provisions  seem  contrary  to  the  rule, 
that  no  one  shall  be  a  witness  in  his  own  cause.  Dig.  22.  5.  20.  The 
notary  might  be  a  witness,  but  he  could  not  receive  a  legacy  in  that  case, 
Suet.  Nero.  17.     Dig.  48.  10.  22.  6  <fcc.     Dig.  34.  8.  6. 

$  5.  De  annulis  quibus  iestamentum  signatur,  p,  114.  An  inconve- 
nient dissonance  takes  place  in  the  United  States,  as  to  the  necessity  of 
actually  sealing  an  instrument  supposed  to  be  sealed.  In  Pennsylvania 
and  Virginia,  a  scroll  with  a  pen,  and  the  word  seal,  or  the  letters  L.  S. 
written  therein,  is  held  equivalent  to  actual  sealing.  It  is  not  so  in  New 
York  state.  See  the  subject  discussed  in  Warren  v.  Lynch,  5  John's  N, 
Y.  Rep.  ,239.  This  was  the  case  of  a  note  drawn  in  Virginia,  but  made 
payable  in  New  York,  and  therefore  the  Lex  Loci  of  New-York  guided 
the  decision  according  to  the  principle  of  Robinson  v.  Bland,  2  Burr. 
1077.  Ludlow  et  al.  v.  Van  Rensselaer.  1  Johns.,  N.  Y.  Rep.  94  and 
Thompson  v.  Ketcham,  4  Johns.  N.  Y.  Rep.  285. 

[At  common  law,  a  seal  is  an  impression  upon  wax  or  wafer,  or  some 
other  tenacious  substance,  capable  of  being  impressed.  In  Vermont,  an 
impression  of  an  official  seal,  made  upon  paper  alone,  is  sufficient.  (Re- 
vised  Statutes  of  Vermont,  1839,  p.  53.)  In  New  York,  it  has  been 
enacted,  that  in  all  cases  where  a  seal  of  any  Court,  or  of  any  pubtie 
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officer^  shall  be  authorized  or  required  by  law,  the  same  may  be  affixed 
by  making  an  impression  directly  on  the  paper,  which  shall  be  as  .valid 
as  if  made  on  a  wafer  or  on  wax ;  but  that  private  seals  shall  be  made 
as  heretofore,  on  wafer,  wax,  or  some  similar  substance.  (2  R.  S.  404, 
sec.  61,  62.  3  Hill.  493.  This  statute,  however  has  been  held  not  to 
apply  to  the  seals  of  courts  or  public  officers  of  another  state.  2  Hill, 
227.  1  Denio,  376.  In  New  Hampshire,  it  has  been  held,  that  a  dis- 
tinct impression  of  the  seal  upon  paper,  is  sufficient  without  wax  or 
wafer.  (Carter  v.  Bnrley,  9  N.  H.  Rep.  558.)  In  Maryland,  a  scroll  has 
been  considered  a  seal  from  the  earliest  period  of' its  judicial  history.  In 
Virginia  and  Alabama,  there  must  be  evidence  of  an  intention  to  substi- 
tute the  scroll  for  a  seal.  But  in  Alabama,  the  scroll  is  now  unnecessary, 
provided  the  deed  or  contract  imports  on  its  face^  to  be  made  under  seal. 
In  New  Jersey,  in  instruments  for  the  payment  of  money,  but  not  in 
other  cases,  a  scroll  will  supply  the  place  of  a  seaL  In  Delaware,  Vir- 
ginia, Ohio,  Kentucky,'  Michigan,  IndiaJia,  Illinois,  Missouri  and  Ten- 
nessee, there  are  statutes  authorizing  the  substitution  of  a  scroll  for  a 
seal ;  but  in  Mississippi,  deeds  and  conveyances  of  lands  are  required  to 
be  by  writing,  signed,  sealed  and  (ielivered.  See  4  Kent's  Commenta- 
ries, 452.  Many  obligors  may  adopt  one  seal  or  one  scroll;  and  the 
question  whether  the  instrument  is  a  sealed  or  an  unsealed  instrument, 
is  one  of  intention,  and  the  onus  lies  on  the^plaintiff  to  prove  that  the 
party  adopted  the  seal  or  scroll.  HoUis  v.  Pond,  7  Humphrey's  (Ten- 
nessee) Rep.  222.] 

^  6.  Qui  testes  esse  possurit,  p.  H4,  Testamenti  factio^  is  either 
f actio  aciivaj  which  is  the  right  of  making  a  will :  or  /actio  passiva,  the 
right  of  taking  by  will :  the  latter  is  the  meaning  here  as  I  think,  on  com- 
paring this  section  with  Tit.  19  sec.  4.  p.  151;  152.  Har- 
ris *  translates  the  passage,  "  who  are  themselves  legally  ca-  [  *489  ] 
pable  of  taking  by  testament." 

Sed  neque  mulier.]  Women  may  be  admitted  witnesses,  by  the  civil 
law  in  all  matters,  whether  civil  or  criminal,  when  the  nature  of  the  case 
is  such,  that  other  evidence  cannot  be  obtained ;  but,  when  the  choice 
of  witnesses  is  altogether  voluntary,  as  in  making  testaments,  and  doing 
many  other  acts,  the  civil  law  will  not  receive  the  testimony  of  a 
woman.  Domat.  lib,  3.  t.  1.  The  Romans  had  also  another  reason  for 
rejecting  women  as  witnesses  to  wills;  namely,  because  women  were 
never  suffered  to  be  present  at  public  assemblies,  where  all  wills  and 
testaments  were  formerly  made.  But  to  use  the  words  of  Swinburne ; 
"  whatsoever  diverse  do  write,  that  a  woman  is  not  without  all  excep- 
"tion,  because  of  the  inconstancy  and  frailty  of  the  feminine  sex, 
"  whereby  they  may  the  sooner  be  corrupted ;  yet  I  take  it,  that  their 
.  "  testimony  is  so  good,  that  a  testament  may  be  proved  by  two  women 
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"alone,  being  otherwise  without  exception.  Swin.  of  Testaments, 
"  part  17.  sect.  24"  And,  by  the  laws  of  England  in  general,  women 
may  be  witnesses,  sureties,  guardians,  &c.  in  all  cases,  as  well  as  men. 
Harris. 

For  a  list  of  ci\ril  law  authors  on  the  law  of  evidence,  see  Hargreave 
and  Butler's  Notes  to  Co.  Litt.  Index  voce  authors. 

$  7.  De  servo  qui  liber  exisiimabtUur,  p.  115.  Adrianus  Catoni  Cod.  6. 
23.  1.  How  far  the  court  of  chancery  will  go  in  aiding  powers  defec- 
tively executed  see  Holmes  r.  Coghill,  12  Vez.  206,  where  most  of  the 
cases  are  cited. 

$  8.  De  pluribus  testibus  ex  eadem  domo,  p.  115.  This  does  not 
mean,  of  the  family  of  the  testator,  otherwise  it  would  be  contrary  to 
tlie  spirit  of  Dig.  22. 5. 6.  Idonei  non  videnivr  esse  testes  quibus  imperare 
potest  ut  testes  fiurit :  to  which  agrees  the  following.  $  9.  De  his  qui 
sunt  in  fantilia  testatoris. 

^11.  De  legatariis  et  Jidei  commissariis,  p.  116.  see  the  note  to  $  4. 
above. 

Legatariis  autem,]  Although  it  was  a  general  rule  in  the  Roman 
law,  that  no  one  should  be  permitted  to  bear  testimony  in  his  own 
cause,  Cod.  4.  t  20.  1. 10.  yet  legataries  were  allowed  to  give  evidence 
upon  this  distinction ;  that  they  were  particular,  and  not  universal  suc- 
cessors ;  and  that  a  testament  would  be  valid  without  legataries.  The 
difficulty  also,  which  must  frequently  have  occurred,  in  obtaining  so 
great  a  number  of  witnesses,  as  seven,  might  probably  induce  the  Ro- 
mans to  be  less  strict,  as  to  the  persons,  whom  they  admitted  upou  this 
occasion.  Qui  testamento  futres  instituittir,  says  Ulpian,  in 
[  ^490  ]  eodem  ^testamento  testis  esse  non  potest :  quod  in  legaiario,  et 
in  eOj  qui  tutor  scriptus  est,  contra  habetur.  Hi  enim  testes 
possunt  adhiberi,  si  aliud  eos  nihil  impediat  fF.  28.  t.  1.  1.  20.  But  by 
the  practice  of  the  ecclesiastical  courts  of  this  kingdom,  which  have  the 
sole  cognisance  of  the  validity  of  all  wills,  as  far  as  they  relate  to  per- 
sonal estate,  no  legatee,  who  is  a  subscribed  witness  to  the  will,  by 
which  he  is  benefitted,  can  be  admitted  to  give  his  testimony  in  foro 
coniradictorio,  as  to  the  validity  of  that  will,  'till  either  the  value  of  his 
legacy  hath  been  paid  to  him,  or  he  hath  renounced  it  j  and,  in  case  of 
payment,  the  executor  of  the  supposed  will,  must  release  all  title  to  any 
future  claim  upon  such  supposed  legatee,  who  might  otherwise  be  oblig- 
ed to  refund,  if  the  will  should  be  set  aside";  and  a  release  in  this  case 
is  always  made,  to  the  intent,  that  the  legatee  may  have  no  shadow  of 
interest  at  the  time  of  making  his  deposition.  Swinb.  397.  The  same 
practice  also  prevailed  at  common  law  in  regard  to  witnesses,  who  were 
benefited  under  wills,  disposing  of  real  estate.  And,  if  a  legatee,  who 
was  a  witness  to  a  will,  had  refused  either  to  renounce  his  legacy,  or 
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to  be  paid  a  sum  of  money  in  lieu  of  it  he  could  not  have  been  com« 
pelled  by  law  to  diyest  himself  of  his  interest ;  and,  whilst  his  interest 
continued,  his  testimony  w^s  useles? :  and  this  was  determined  in  the 
case  of  Ansley  vers.  Dowsing  in  easter  term,  19  Geo.  2.  Str.  Rep.  1254. 

But  thi9  very  singular  case,  and  the  unanimous  opinions  of  the  ^ 
judges  upon  the  meaning  and  intent  of  the- statute  of  the  29th  of  Charles 
the  second,  called  ttie  statute  of  frauds,  gave  rise  to  the  following  act  of 
parliament,  made  in  the  25th  year  of  Geo.  the  second :  by  which  it  is 
enacted ;  '^  that  if  any  person  shall  attest  the  execution  of  any  will  or 
''  codicil,  which  shall  be  made  after  the  24th  of  June,  1752,  to  whom 
"  any  beneficial  devise,  legacy,  estate,  interest,  gift,  or  appointment,  of 
''or  affecting  amy  real  or  personal  estate  (charges  on  lands,  tenements, 
"  or  hereditaments  for  payment  of  debts  excepted)  shall  be  thereby  giv- 
"  en,  &c.  the  devise  shall,  so  far  only  as  concerns  such  person,  or  any 
''  claiming  under  him,  be  void,  and  he  shall  be  admitted  a  witness  to 
"  the  execution  of  such  will."  25  Geo.  2d.  Harris.  See  Twaites  v. 
Sn^ith,  1  P.  Wms.  10.  1  Lord  Ray.  85.  where  it  is  said  that  by  the  spir- 
itual law  the  son  of  a  legatee  is  not  a  competent  witness,  but  by  the 
common  law  he  is. 

In  qiiandum  nostra  constittUione.]    Not  extant. 

See  further  on  witnesses  to  a  bill  by  the  law  of  England,  Swinburne, 
343,  whose  notes  embrace  also  the  spiritual  and  the  civil  law  doctrine 
on  this  subject. 

In  Pennsylvania,  we  require  but  two  witnesses  to  a  will. 
Act  of  1705.     *See  the  exposition  of  this,  in  Right  v.  Wil-     [  *491  J 
son,  1  Dall.  Rep.  94,  and  Lewis  v.  Maris,  lb.  278,  and  the 
notes  of  Mr.  Smith,  1  Smith's  Penn.  laws.  38. 

^  14.  De  testamento  nuncupaiivo,  p.  117.  By  the  civil  law,  the  wit- 
nesses (in  number  seven.  Cod.  6.  23.  21.  2.)  were  required  within  a 
reasonable  time  after  the  death  of  the  nuncupatory  testator,'  to  go  before 
a  magistrate,  and  giving  an  account  of  what  took  place,  to  have  a  fer- 
al statement  drawn  out  and  signed.     L.  ult.  si  vero  Cod.  de  test. 

On  the  English  law  of  nuncupative  wills,  see  29.  Ch.  2.  Ch.  3.  Swind. 
355.  [By  the  Statute  1  Victoria,  ch.  26,  it  is  declared  that  every  will  of 
real  or  personal  estate  must  be  in  writing,  and  signed  by  the  testator,  or 
by  some  other  person  in  his  presence  and  by  his  direction,  in  the  pres- 
ence of  two  witnesses  at  one  time ;  though  soldiers  and  mariners  in  act- 
ual service  may  dispose  of  personal  estate  as  before :  and  such  signature 
must  be  made  or  acknowledged  by  the  testator  in  the  presence  of  the  . 
w;itnesses,  and  the  witnesses  are  to  attest  and  subscribe  the  will  in  the 
presence  of  the  testator,  but  no  form  of  attestation  is  necessary,  and 
every  will  thus  executed  is  declared  to  be  va}i4  ^UhotU  anu  other  pub- 
lication thereof.    This  .statute  put  an  end  to  nuncupative  wills,  in  Eng- 


496  NOTES. 


land,  ^th  the  reaervation  only  of  the  two  excepted  cases,  and  before 
this  statute  the  doctrine  of  the  English  courts  was,  that  the  evidence  to 
prove  a  nuncupative  will  must  be  strict  and  stringent;  that  the  requisi- 
tions of  the  statute,  29  Ch.  2  ch.  must  be  strictly  complied  with  in  every 
single  particular,  and  especially  as  to  the  rogaiio  iesiium.  The  deceased 
himself  was  required  by  the  statute  to  bid  the  persons  present  bear  wit- 
ness. Bennett  v.  Jackson  1  Phillemore  190.  Lemann  v.  Bonsall,  1  Ad- 
dams'  Rep.  389.  Some  of  the  American  cases  seem  to  have  indulged  in 
a  considerable  relaxation  of  this  just  and  necessary  requisition  of  the 
statute.  Mason  v.  Dunman,  1  Mimford,  456.  Parsons  r.  Parsons,  2 
Greenleaf,  298.]  For  the  laws  of  Pennsylvania  relating  to  wills  general- 
ly, and  to  nuncupative  wills,  see  1  Smith's  edition  of  the  Pennsylvania 
laws,  p.  33 — 43,  where  the  chief  cases  decided  in  this  state,  will  be  found 
in  the  notes. 

The  cases  under  the  head  of  last  wills  in  the  American  Reporters  of 
other  states,  are  too  numerous  to  be  digested  here. 

TU.  11.  De  milUari  iestamento,  p.  118.  The  privilege  given  to  a 
soldier  was  merely  as  to  the  formal  part  of  his  will.  If  meaning  to 
make  a  will  in  the  common  form  though  in  actual  service,  but  leaving 
it  incomplete,  his  privilege  extended  to  making  it  valid,  so  far  as  the 
rules  of  military  testaments  applied.  Dig.  29.  1.  3  and  38.  Hence  also 
he  might  die,  partly  testate.  L.  6  eodem.  or  make  a  relegated  person 
his  heir,  L.  13.  $  2  Dig.  eod.  or  make  a  conditional  heir,  L.  17  and  41. 
Dig.  eod.  or  a  heir  by  codicil,  L.  36.  Dig.  eod.  or  a  pupil  at  the  expira- 
tion of  his  pupillage,  Dig.  28.  6.  15.  L.  8.  Cod.  de  impub.  et  allis  siib- 
stitut.  All  that  was  necessary  seemed  to  be,  that  the  real  will  of  the 
testator  should  sufficiently  appear.  But  by  virtue  of  this  privilege,  the 
soldier  could  not  bequeath  his  peadium  adventUium,  and  still  less  his 
peculiumprofectitium;  nor  could  he  enfranchise  his  slaves  to  the  injury 
of  his  creditors,  against  the  law  Mlik  Sentia.  Dig.  de  milt  test  L. 
16,  28,  and  41. 

This  military  privilege  was  confined  byJustinian  to  the  time  of  ac- 
tual warfare  in  camp  or  in  a  besieged  place.  It  did  not  take  place  in 
winter  quarters,  or  in  a  garrison  town.  Lex  penul.  Cod.  hoc  tit  Tes- 
taments of  this  nature  held  good  for  a  year  after  dismission,  Dig.  29.  1. 
21  and  26.  The  dismissals  were,  missio  causaria  on  account  of  inabili- 
ty :  from  infirmity :  missis  honesta,  when  the  term  of  service  was  ex- 
pired, emeritus.  Missio  ignomiiiiosa^  for  some  disreputable  cause. 
•  They  had  also  of  course,  the  missio  temporaria  commeattiSj  or  furlow, 
but  1  find  no  provison  made  for  this. 

The  Testamejitum  in  procinciu  was  introduced  by  Julius  Caesar,  and 
allowed  for  a  limited  time.     Trajan  made  it  perpetual,  Cicero 
[  *498  ]     mentions  ♦the  testamenium  in  procinciu^  De  not.  De  or.  II. 
3.     De  orat.  I.  53. 
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^  In  militum  testamentis  solemnitcacs  remisscB,  p.  118.  Quod  nostra 
consiUutio,     Cod.  6.  21.  17. 

^  1.  Rescriptum  Divi  Trajani.  p.  118.  Trajanus  Catilio.  Dig.  29. 
1. 24.       ^ 

§  2.  De  surdo  el  mtUo,  p.  118.  This  means  accidentally  so;  for  per- 
sons born  deaf  or  dumb  could  not  at  any  time  make  a  will.     Ferriere. 

This  was  a  privilege  peculiar  to  soldiers,  till  Justinian's  time,  who 
granted  this  privilege  to  all  his  subjects  in  general.  Cod.  6.  22.  10. 
Harris. 

§  6.  De  peculio  quasi  casirense  p.  120.  Cujus  constUutionis.  Cod. 
3.  28.  37.  The  Roman  youth,  qui  togatas  et  civHes  militias  exercebant 
were  entitled  to  a  peculium,  qiuisi  castrense,  but  they  could  not  formerly 
devise  it,  unless  by  imperial  permission.  Dig.  36.  1.  1.  6.  Dig.  37. 13. 
3.  5.  Dig.  37.  6.  1.  15.  this  privilege  was  extended  by  Constantine. 
Cod.  de  castr.  omn.  palet.  parul.  by  Leo,  and  by  Anthemius,  to  sons  of 
families  engaged  in  ecclesiastical  avocations.  L.  34.  Cod.  de  episcop.  et 
cleric,  and  lastly  by  Justinian  L.  ult.  Cod.  qui  test.  fac.  poss.  L.  7.  Cod. 
de  assess.  L.  4.   Cod  de  advoc.  divers,  jur. 

Tit,  12.  Quibus  non  est  permissum,  p.  121.  and  ^  1.  De  impubere  ei 
furioso,  p.  123.  As  I  have  before  observed,  the  making  of  a  will,  is  in 
fact  the  making  of  a  law  to  regulate  after  death  the  property  acquired 
during  life  time.  This  is  not  a  natural  right,  for  no  dead  man  can  have 
any  rights.  The  human  race  are  by  nature  usufructuaries  only.  It  is 
society  alone,  that  creates  and  protects  the  right  of  making  a  will.  This 
right  by  a  law  of  the  12  tables  was  exclusively  given  to  fathers  of 
families.  Cic.  ad  Herem.  L.  1.  Under  the  term  pater  familias,  for  this 
purpose,  were  included  women  not  in  the  power  of  any  person.  Dig. 
50.  16.  1. 

The  privilege  as  before  remarked  was  extended  to  the  military  and 
quasi-niilitary  property  of  persons  in  the  army,  and  in  certain  public 
employments.  In  other  cases,  even  the  consent  of  the  father  was  in- 
sufficient; for  the  right  was  grantable,  not  by  private  persons,  but  by 
the  public  will.  Dig.  19.  6.  25-1.  But  the  donations  mortis  causa  were 
as  much  of  the  nature  of  contracts  as  legacies,  and  to  these,  the  assent 
of  the  pater  familias  could  give  validity.  Dig.  2.  14.  18.  Dig.  44.  7. 
39.  A  will  made  on  the  last  day  of  the  14th  year  was  good;  quia 
favore  supremarum  voluntatum,  dies  incceptus  habetur  pro  completo. 
Vestals  also  impuberes,  might  make  a  will.  Hence  probably  the  permis- 
sion given  to  the  christian  vestals  or  nuns,  and  other  females 
under  *vows  of  celibacy,  Aul.  Gell.  noct  atticse.  1  ch.  12,  [  *493  ] 
Sozom.  Hist,  eccles.  L.  1  c.  9.  but  Leo  the  philosopher  re- 
pealed this  permission,  Nov.  26. 

63 
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As  to  insane  persons,  see  Dig.  27. 10.  jimcta  glossa.  L.  9.'Cod.  hoc.  tit 
Valer.  Max.  L.  7.  ch.  8.  Dig.  28.  3.  6.  5.  «t  seq.  our  law  is  as  here  laid 
down.    Swinburne,  79.    7  Bac.  Ab.  301. 

[Upon  the  question  as  to  the  degree  of  mental  capacity  necessary  to 
make  a  will,  the  following  cases  may  be  referred  to:  Bennett's  case,  cit- 
ed in  9  Vesey,  185;  Shelfordon  Lunacy,  179 :  Ingram  v.  Wyatt,  1  Hag- 
gard's Ecclesiastical  Rep.  384 ;  Van  Alst  v.  Hunter,  5  Johns.  Ch.  Rep. 
148;  1  Haggard's  Ecclesiastical  Rep.  227.  The  provisions  of  the  will 
itself  are  always  examined  with  reference  to  tlie  testamentary  capacity- 
If  these  are  all  rational  and  consistent  with  each  other,  that  capacity 
will  be  the  more  readily  presumed. 

Mere  imbecility  of  mind,  however  great,  will  not  avoid  a  will  or  deed, 
provided  the  party  be  not  an  idiot  or  a  lunatic.  Stewart's  Executor  v. 
Lispenard,  26  Wendell's  Rep.  258.  Blanchard  v.  Nestle,  3  Denio,  37. 
But  although  the  mental  weakness  may  be  insufficient  of  itself  tp  inca^ 
pacitate,  yet  it  lays  a  foundation  for  the  admission  of  proof  of  fraud, 
management,  and  undue  influence ;  and  evidence  of  that  character  taken 
in  connection  with  mental  weakness,  may  be  sufficient  to  invaUdate  an 
act,  though  the  same  evidence  might  be  deemed  insufficient  in  the  case 
of  a  sound  mind.  Odell  v.  Buck,  21  Wendell's  Rep.  142.  Jackson  v. 
King,  4  Cowen's  Rep.  207.] 

Non  possunt  impuberes.]  The  rules  of  civil  law  take  place  in  Eng- 
land, in  regard  both  to  the  capacity  and  incapacity  of  minors  to  make 
wills  as  far  as  those  wills  relate  only  to  personal  estate :  so  that,  if  a  boy, 
not  arrived  at  the  age  of  fourteen,  or  a  girl,  not  arrived  at  the  age  of 
twelve,  makes  a  will  of  personal  estate,  it  will  not  be  good ;  although 
such  boy  or  girl,  was  doli  capex  at  the  time  of  making  the  will,  and  capa- 
ble of  discerning  right  from  wrong :  neither  will  a  testament,  made  by  a 
male  infant  under /e^ur^n,  or  a  female  under  twelve,  become  good,  with- 
out a  republication,  although  such  infant  should  afterwards  arrive  at  the 
proper  age.  But  it  hath  been  allowed  in  the  case  of  Hide  and  Hide,  that 
a  male  infant  of  14,  and  a  female  of  12,  might  make  a  will  of  personal 
estate ;  and  it  was  said  to  have  been  so  agreed  by  lord  keeper  Wright, 
in  the  case  of  Sharpe  and  Sharpe,  in  which  the  court  followed  the  civil 
law  of  Justinian,  which  permits  minors  to  consent  to  marriage  at  such 
their  respective  ages.  Gilbert's  Repts.  page  74.— Swinb.  fol.  74.  But, 
in  regard  to  a  will  of  real  estate,  it  was  enacted  in  the  reign  of  Hen.  8. 
"  that  wills  or  testaments  made  of  any  manors,  lands,  tenements,  or  oth- 
"  er  hereditaments,  by  any  woman  covert,  or  person  within  the  age  of 
"  one  and  twenty  years,  idiot,  or  insane,  shall  not  be  good  or  effectual 
"  in  law."    34  H.  8,  cap.  6.  sect,  14. 

And  it  hath  been  adjudged,  that,  if  a  minor  under  twenty-one  makes 
his  will,  and  devises  his  lands,  and  afterwards  attains  the  full  age  of 
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twenty-one  years,  but  dies  without  making  any  new  publication  of  hi« 
will,  the  will  is  void.     1  Sid.  162.     And.  182.    Dyer,  143.     Raym.  84. 

Furiosi  anient,  "  Mad  folks  and  lunatics,  during  the  time  of  their  in- 
"  sanity,  cannot  make  a  testament,  nor  dispose  of  any  thing  by  will,  not 
'*  even  to  pious  uses.  The  reason  is,  because  they  know  not  what  they 
"  do ;  for,  in  making  a  will,  integrity  and  perfectness  of  mind,  and  not 
"  health  of  body  is  required  :  and  thereupon  arose  that  common  clause 
"  used  in  every  testament ;  sick  in  body,  but  of  perfect  mind  and  menuh- 
"  ry.  It  was  therefore  determined  by  the  judges,  in  Combe's  case  in  the 
**  Star-Chamber,  (Moor,  759.)  that  sane  memory  for  making  a  will  is  not 
"  at  all  times,  when  the  party  can  speak  yea  or  no,  or  hath  life  in  him, 
"  nor  when  he  can  answer  to  any  thing  with  sense ;  but  he 
"  ought  to  have  judgment  to  discern,  and  to  be  of  '^perfect  [  *494  ] 
"  memory,  otherwise  the  will  is  void.  And  so  strong  is  this 
"  impediment  of  insanity,  that,  if  the  testator  makes  his  testament  after 
"  the  furor  hath  overtaken  him,  and  whilst  it  as  yet  possesses  his  mind, 
"  albeit  the  furor  afterwards  departs,  and  the  testator  recovers  his  for- 
"  mer  understanding,  yet  doth  not  the  testament,  made  during  his  former 
"  fit,  recover  any  force  or  strength  thereby.  Howbeit  if  these  mad  or 
"  lunatic  persons  have  clear  and  calm  intermissions,  then  during  the 
"  the  time  of  such  their  freedom  of  mind,  they  may  make  their  tes* 
"  taments ;  so  that  neither  the  furor  going  before,  nor  following  the 
"  making  of  the  testament,  doth  hinder  the  same  begun  and  finished 
"  in  the  mean  time."  Swinburne  of  test  part  2.  sect.  3.  Cod.  6.  t.  23. 
1.  9.     Harris. 

See  further  on  this  subject,  Swinburne  on  wills,  74.  et  seq.  and  Co. 
Litt.  89.  b.  with  Hargreave's  note  6  therein,  as  to  the  dissonance  of 
opinion  at  what  time  an  infant  may  make  a  will.  It  seems  now  to  be 
settled  that  this  is  14  in  males  and  12  in  females  for  personal  estate. 
Ex-parte  Holyland,  12  Vez.  junr.  11.  Judge  Wilson's  Bacon's  Ab.  v.  7. 
p.  300. 

The  Stat.  32  and  34  Hen.  8.  on  this  subject  are  not  adopted  by  the 
judges  of  the  supreme  court  of  Pennsylvania  in  their  Report.  See  3 
Binney's  Rep.  append.  But  I  apprehend  the  law  of  Pennsylvania  nev- 
ertheless is,  that  a  minor  cannot  make  a  will  of  lands ;  for  such  was 
the  law  at  the  time  of  our  act  of  assembly  concerning  wills,  1705,  and 
no  alteration  •  has  been  since  made  in  this  respect.  The  wills  therein 
spoken  of,  must  be  taken  as  meaning  such  wills  as  could  then  be  legally 
made. 

[The  general  rule,  in  England  and  in  the  United  States,  is,  that  all 
persons  of  sound  mind  are  competent  to  devise  real  estate,  with  the  ex- 
ception of  infants  and  married  women.  A  manried  woman  is  considered 
to  be  hficapable  of  making  a  valid  will  of  lands,  even  with  the  consent 
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of  her  husband,  and  without  any  statute  prohibition  to  that  effeet.  O9* 
good  v.  Breed,  12  Mass.  Rep.  225.  Marston  r.  Norton,  6  N.  H.  Rep. 
205.  West  V.  West,  10  Serg.  &  Rawle,  445.  But  in  Louisiana,  the  wife 
may  make  a  will  without  the  authority  of  her  husband.  And  by  stat- 
ute, in  New  York,  Connecticut  and  Illinois^  married  women  may  dis- 
pose of  their  estates,  real  and  personal,  by  will,  in  the  same  manner  as 
other  persons.  And  where  a  feme  covert  is  incompetent  to  devise  real 
estate,  she  may,  by  deed  of  settlement  made  prior  to  her  marriage,  and 
vesting  her  estate  in  trustees,  be  clothed  with  a  testamentary  disposition 
of  her  lands ;  and  a  court  of  chancery  will  enforce  such  a  power  made 
during  coverture,  under  the  name  of  an  appointment  or  declaration  of 
trust.  She  may,  if  not  under  twenty-one  years  of  age,  devise  by  way 
of  execution  of  a  power.  But  the  will  that  she  makes,  in  such  a  caae, 
must  be  executed  with  the  same  solemnities,  as  if  she  had  executed  the 
deed  while  sole. 

Testaments  of  chattels  might,  at  common  law,  be  made  by  infants  of 
the  age  of  fourteen,  if  males,  and  twelve,  if  females.  This  was  the 
rule  in  England  until  the  statute  of  Victoria,  and  the  testamentary  power 
of  infants  is  now  aboUshed  there.  The  laws  of  the  several  States  are 
not  uniform  on  this  point.  In  Virginia,  no  person  under  eighteen  years 
of  age  can  make  a  will  of  chattels ;  and  in  New  York,  the  age  to  make 
a  will  of  personal  estate  is  raised  up  to  eighteen  in  males  and  sixteen  in 
females.  At  common  law,  a  married  woman  cannot  make  a  testament 
of  chattels,  any  more  than  of  lands,  except  under  a  power,  or  marriage 
contract,  or  by  her  husband's  license.] 

§  2.  Deprodigo^  p.- 123.  The  law-  of  England  takes  no  notice  of 
prodigals. 

^  4.  De  ccBco,  p.  124.  Formerly  the  blind  were  permitted  to  make  a 
will.  Paul.  L.  3  sentent.  tit.  3.  <J  4.  and  the  comments  on  Dig.  28.  1. 22. 
6.  which  permits  a  will  to  be  signed  at  night.  But  when  the  emperors 
Diocletian  and  Maximinian  ordained  that  a  testator  should  see  and  be 
seen  by  his  witnesses,  this  permission  was  virtually  repealed.  9.  12  Cod. 
de  testament,  Justinian  regranted  this  privilege. 

In  England  the  testator  and  the  witnesses  to  a  written  will,  must  be 
within  sight  of  each  other  at  the  time  of  executing  and  witnessing  the 
wiU;  Longford  v.  Eyre,  1  P.  Wms.  740.  Gryle  v.  Gryle,  2  Atk.  176. 
Casson  v.  Dade,  1  Br.  ch.  ex.  99.  but  a  blind  man  may  make  a  nuncu- 
pative will,  or  may  acknowledge  a  written  will  in  presence  of  witnesses. 
Swinb.  96. 

[  *495  ]        *^  5.  De  eo  qui  est  apud  hastes,  p.  124.      Although  a  cap- 
tive could' not  make  a  will,  his  codicils  might  be  rendered 
valid  by  a  subsequent  will  after  his  return.    Dig.  49.  15.  12.  6. 
Tit  13,     De  exhcBredatioft^  Uberarum,  p.  124,     Under  the  civil  law, 
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the  appointment  of  an  heir,  is  an  essential  part  of  a  will.  If  the  son, 
under  power  of  the  father,  be  passed  over  and  not  named,  the  will  is 
void.  He  must  be  simply  and  unconditionally  disinherited.  Dig.  28.  2. 
3.  1.  Dig.  28.  5.  4.  Dig.  35.  1.  83.  L.  4.  Cod.  de  inst.  et  subst.  L.  15. 
Cod  de  condit.  inst.  nor  could  disinherison  take  place  by  codicil :  §  2 
lost,  de  Codic.  Nor  though  the  unnamed  son  should  die  before  his 
father,  would  this  give  validity  to  the  instrument  originally  defective  in 
its  formation,  Dig.  28.  2.  7.  Dig.  28.  3.  12.  17.  joining  Ulpian,  tit.  33. 
§  6.  But  the  will  would  not  be  invalid  by  the  pretention  of  daughters, 
or  grand-children,  Dig.  28.  3.  8.  1. ;  but  they  had  their  portion  though 
omitted  to  be  named.  Thus,  if  heirs  were  instituted  from  amonor  the 
children  of  the  testator,  the  daughter,  and  grand-children  would 
have  equal  parts  with  each  of  the  heirs :  as  if  there  were  three 
heirs,  each  heir  would  have  three  ounces,  and  the  omitted  daughter  or 
grand-son  three  ounces,  the  estate  being  divided  into  twelve.  If  the  heirs 
were  three  strangers,  they  would  have  six  ounces,  and  the  omitted  daugh- 
ter or  grand-son  six.  Nam  scriptis  heredUms,  accrescebant  suis  in  virilem 
(a  man's  share)  extraneis  vero  in  semissem.  Justinian  took  away  these 
distinctions,  and  nullified  the  will  if  any  of  the  offspring  of  the  testator, 
and  in  his  power,  were  omitted.  For  the  causes  of  disinherison  see 
Nov.  115.  which  also  requires,  that  it  shall  be  express  and  by  name,  and 
cum  elogio,  or  stating  some  one  of  the  14  allowed  causes,  in  all  cases  of 
legitimate  children  born. 

In  England,  the  law  is  not  so.  A  testator  may  disinherit  his  own 
children,  by  express  words,  or  by  omission.  But  the  practice  of  leaving 
a  shilling  to  a  child  intended  to  be  disinherited,  seems  to  have  originated 
in  the  above  doctrine  of  the  civil  law.  ~  Swinburne,  part  5.  §  1.  But 
semble  that  as  a  general  doctrine,  an  heir  cannot  be  disinherited  by  im- 
plication :  yet  in  Trent  v.  Hanning,  three  judges,  dissentiente  Lawrence^ 
went  very  near  if  not  quite  that  length ;  7  East.  106.  see  Piggot  v.  Pen- 
rice,  Gilb.  Eq.  Rep.  138.  Johnson  v,  Haines,  4  Dall.  Rep.  64.  Cresoe  v. 
Laidley,  2  Binney,  279.  In  England,  the  heir  is  a  favourite  upon  feudal 
principles,  and  as  connected  with  the  institution  of  primogeniture,  which 
does  not  operate  in  this  country;  but  the  general  rule  above  laid  down  is 
in  unison  with  the  dictates  of  natural  justice. 

*<5>  1.  De  posthumisj  p.  125.  A  posthumous  child  not  [  *496  ] 
named  might  have  set  the  will  aside  :  but  it  was  not  void  if 
the  ofispring  was  born  dead.  Dig.  37.  6.  ult.  Posthumous  children 
were  so  called  when  born  after  executing  the  will,  as  appears  by  the 
1st  Chap,  of  the  Lex  Vellea,  Gaires  6.  lib.  2.  Inst.  tit.  de  exhaered.  hb. 
2.^2. 

Children  born  after  the  death  of  the  parent  and  within  ten  months 
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were  accounted  his.     As  to  the  English  law  on  this  sabject,  see  Har- 
greaves'  Co.  Litt.  86  and  123.  b.  with  the  notes. 

By  the  present  French  code,  the  subsequent  birth  of  a  legitimate  child 
revokes  a  will. 

Agnalione  posthuml]  The  rights  of  posthumous  children  seem  to  be 
regulated  by  the  rights  of  those  who  are  born  in  the  life-time  of  their  pa- 
rents. Thus  the  civil  law  permits  the  birth  of  a  posthumous  child  to  an- 
nul a  testament ;  because  it  is  by  that  law  in  the  power  of  any  child, 
who  hath  been  omitted  in  his  father's  testament,  or  disinherited  nominally 
without  cause,  to  set  that  testament  aside ;  and  where  pretention  is  a 
sufficient  reason  to  destroy  a  will,  at  the  instance  of  a  child  bom  in  the 
life-time  of  his  father,  it  would  be  extremely  hard  not  to  allow  this  rea- 
son at  least  an  equal  force,  in  regard  to  a  posthumous  child.  But  by 
the  law  of  England  the  birth  of  a  posthumous  child  does  not  affect  the 
testament  of  the  father  in  any  degree ;  which  is  in  appearance  a  very 
rigid  doctrine :  but  with  us  the  testament  of  the  parent  cannot  be  an- 
nulled on  account  of  the  preterition.  or  causeless  disinherison  of  a  child, 
bom  in  his  life-time ;  for  the  law  permits  every  man  to  dispose  of  his 
fortune,  as  he  pleases :  and  therefore,  if  a  posthumous  child  was  allowed 
to  annul  a  will,  it  must  follow,  that  such  child  would  have  a  greater  righf 
than  if  he  had  been  born  in  his  father's  life-time;  namely,  the  right  of 
annulling  his  father's  will  on  accoimt  of  preterition.  And,  if  the  law 
was  to  pursue  a  middle  way,  and  admit  a  posthumous  child  to  take  a 
share  of  the  deceased's  estate  without  annulling  the  whole  testament, 
this  would  be  in  effect  to  make  a  new  will  for  the  deceased,  and  to  rem- 
edy a  less  evil  by  the  introduction  oC  a  greater,  in  countenancing  a  prac- 
tice so  very  dangerous,  and  contrary  to  that  established  rule  of  law, 
which  gives  every  man  an  uncontrouled  power  in  the  disposition  of  his 
own  fortune.  What  has  been  here  said  is  intended  only  in  regard  to  wills 
of  personal  estate ;  for,  in  respect  to  the  wills  of  real  estate,  there  are, 
besides  the  statute  of  frauds,  many  other  reasons,  which  might  be  urged 
to  evince,  that  the  birth  of  a  posthumous  child  cannot  be  allowed  to  op- 
erate as  a  revocation.  Harris. 
[  *497  ]  *The  English  law  seems  now  settled  that  marriage  alone 
does  not,  but  that  marriage  and  birth  of  a  child,  even  a  pos- 
thumous child,  does  amount  to  a  revocation  of  a  prior  will.  The  reader 
will  find  all  the  older  cases  cited  in  some  or  other  of  the  following  more 
modem  ones,  which  may  slightly  assist  those  who  may  have  occasion 
to  trace  the  history  of  this  question  in  England.  The  civil  law  doctrine 
is  discussed  in  Lord  Kenyon's  argument  in  Lancashire  v,  Lancashire,  5 
Term  Rep.  59.  His  Lordship  highly  approves  of  the  rejection  of  the 
civil  law  regulations  respecting  the  Testamentum  inoffidosum^  wherein 
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I  confess  I  can  hardly  coincide ;  but  in  conformity  to  prior  decisons,  he 
adopts'their  rule  of  revocation  on  marriage  and  the  birth  even  of  a  pos* 
thumous  child. 

Porse  V.  Hembling.  4  Co.  Rep.  60. 

Overbury  t?.  Overbury,  2  Show.  243. 

See  the  cases  referred  to  in  the  note  of  Mr.  Leach,  on  this  case. 

Brown  v.  Thompson,  1  JEq.  Ca.  ab.  413. 

lb.  cited  by  Swipburne,  535. 

Cooke  V.  Oakley,  otherwise  ) .  p  ^^^  oni 
Eyre  v.  Eyre,  .         ^     ^-  ^^^'  '^"^' 

Christopher  v,  Christopher,  4  Burr.  2182.  n. 

Wellington  v,  Wellington,  4  Burr.  2171. 

Brady  v.  Cubit,  Doug.  37.  n. 

Same,  6  T.  Rep.  58. 

Lancashire  v,  Lancashire,  6  T.  Rep,  58. 
this  seems  the  latest  and  leading  case,  in  which  the  authorities  are  fully 
discussed. 

The  decisions  proceed  on  the  principle,  that  as  wills  are  ambulatory 
till  the  death  of  the  testator,  Lord  Beauclerk  v.  Dr.  Mead,  2  At.  167. 
any  intermediate  act,  or  any  change  of  circumstances,  inconsistent  with 
the  will,  amounts  to  an  implied  revocation.  Gilbert  on  devises,  93. 
Christopher  v,  Christopher,  2  Dickens,  Ch.  Rep  447.  But  an  implied  re- 
vocation may  be  rebutted  by  evidence  of  circiunstances  that  imply  oth- 
erwise :  and  where  the  subsequent  change  of  situation  of  the  testator  is 
not  inconsistent  with  the  provisions  of  the  will,  there  may  be  a  revoca- 
tion in  part  only.  Kennebel  v,  Scrafton,  2  East,  530.  5  Vez.  663,  Expte 
Ilchester,  7  Vez.  348.  Whether  the  birth  of  more  children  after  the  exe- 
cution of  the  will,  and  the  testator's  second  mairriage  after  that,  amount 
to  a  revocation,  see  Gibbons  v.  Gaunt,  4  Vez.  840. 

[The  English  law,  as  it  stood  prior  to  the  statute  of  7  William  IV.  and 
1  Vict.  ch.  26,  (referred  to  below)  was  declared  in  Marston  v.  Roe,  8 
Adolph.  and  Ellis,  14,  the  Exchequer  Chamber,  to  be,  that  i(an  unmar- 
ried man  without  any  child  by  a  former  wife,  die  vised  his  estate,  and  left 
no  provision  for  any  child  by  a  future  marriage,  notwithstanding  he 
might  have  made  provision  therein  for  a  future  wife,  the  law  annexed  a 
tacit  condition  to  such  a  will,  that  if  he  afterwards  married,  and  /tad  a 
child,  the  will  should  be  revoked,  and  evidence  was  not  admissible  to  re- 
but that  presumption,  or  destroy  that  condition.  And  by  the  statute  of 
1  Victoria,  ch.  26,  it  is  declared,  that  all  wills  made  by  a  man  or  woman 
are  revoked  by  marriage,  except  when  made  in  exercise  of  a  power, 
where  the  property  appointed  would  not,  in  default  of  such  appointment, 
pass  to  the  heir,  executor,  or  next  of  kin.  No  will  is  to  be  revoked  by 
presumption  of  an  intention  from  alteration  of  circumstances.     No  will 
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is  to  be  revoked  otherwise  than  by  another  will  or  codicil,  or  by  writing 
executed  like  a  will,  or  by  destruction  with  intention  to  revoke ;  and  no 
alteration  made  after  execution  to  have  any  effect  unless  executed  as  a 
will.  No  will  in  any  manner  revoked  to  be  revived  otherwise  than  by- 
re-execution, or  a  codicil  to  revive  it;  and  if  a  part  has  been  revoked, 
and  afterwards  the  whole,  such  part  shall  not  be  revived  by  a  revival  of 
the  whole,  unless  an  intention  to  revive  that  part  be  shown.  No  convey- 
ance made  or  act  done  subsequently  to  the  execution  of  a  will,  except 
it  amdunt  to  a  revocation,  shall  prevent  the  operation  of  the  will  with 
respect  to  such  estate  as  the  testator  has  power  to  dispose  of  at  the  time 
of  his  death.  And  a  will  shall  be  construed  to  speak  and  take  effect 
from  the  death  of  the  testator.  Thus,  where  a  devise  was  of  a  remain- 
der to  the  sons  of  A.,  who  had  three  sons  when  the  will  was  made,  and 
five  at  the  testator's  death,  it  was  held  that  the  devise  was  to  the  five 
soils.    See  King  v.  Bennet,  4  Meeson  and  Welsby,  35.] 

The  law  of  Pennsylvania  has  as  I  think  been  very  judiciously  altered 
by  the  acts  of  23  March  1764  and  19  Ap.  1794 ;  which 
[  *498  ]  enact  that  a  ^testator  having  made  his  will,  and  afterwards 
married,  and  then  dying  and  leaving  a  widow,  or  a  child 
bom  subsequent  to  the  will,  it  shall  amount  to  a  revocation  as  to  them ; 
and  they  shall  be  in  the  same  situation  as  if  he  had  made  no  will.  On 
these  acts  the  following  decision  has  taken  place. 

In  Coates  v.  Hughes,  3  Binney,  498,  it  was  determined  that  a  subse- 
quent marriage  and  birth  of  a  posthumous  child  do  not  amount  by  the 
law  of  Pennsylvania  to  a  total  revocation  of  a  will  even  where  the  sub- 
sequent issue  is  the  testator's  only  child.  They  amount  to  a  revocation 
pro  tanto,  namely,  so  far  as  regards  the  widow  and  the  child,  but  not  as 
to  the  appointment  of  executors,  nor  as  to  a  power  to  sell  for  the  pay- 
ment of  debts.  The  reader  will  find  most  of  the  learning  of  the  books 
collected  briefly  in  this  case ;  which  turned  upon  the  expressions  of  the 
acts  of  assembly  on  this  subject. 

In  1  Washington's  Virg.Rrep.  140.  Wilcox  v.  Rootes,  et,  al,  it  is  taken 
for  granted  by  the  court,  that  a  subsequent  marriage  and  birth  of  a 
child  is  an  implied  revocation  of  a  former  will.  This  was  in  1792 ;  but 
in  1802  came  on  the  case  of  Yerby  v.  Yerby,  3  Call's  Virg.  Rep.  which 
was  this : 

A  man  married  and  had  six  children :  he  made  a  will  in  1785.  His 
wife  dying,  he  married  again  in  1790,  and  had  two  children,^to  wit,  the 
present  plaintiffs,  by  his  second  wife. 

It  appeared  in  evidence,  that  previous  to  his  second  marriage  he  had 
promised  that  the  children  he  might  have  by  his  last  wife,  should  be  as 
well  provided  for,  as  those  he  had  by  his  first  wife.  It  appeared  fur- 
ther in  evidence,  that  during  his  last  iliness,  it  was  proposed  to  him  to 
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alter  his  will  and  provide  for  the  present  plaintiflb :  but  he  refused,  say^ 
ing  he  wished  some  alterations  to  he  made,  and  when  he  got  well  he 
would  nave  them  made.  He  appeared  much  distressed,  and  wished  to 
evade  the  conversation. 

This  case  was  argued  against  an  implied  revocation  on  the  following 
grounds. 

Istly,  The  Virginia  act  of  assembly  provides  only  for  posthumous 
children  pretermitted :  the  court  cannot  go  farther :  they  cannot  by  ex«* 
tention  make  a  new  law. 

2dly,  This  is  not  the  case  of  a  testamentary  disposition  in  favour  of 
strangers,  which  is  required  to  be  revoked,  but  of  children,  who  had  at 
least  as  strong  a  claim  as  the  plaintiflfs. 

3dly,  Implied  revocations  may  be  rebutted,  by  expressions  in  the  will, 
or  by  circumstances,  1  Lord  Bay.  441.  Doug.  31.  and  a  reference  to  a 
will  as  a  subsisting  one,  rebuts  the  presumption  of  revoca- 
tion. ^Doug.  31.  An  expression  of  an  intention  to  revoke  a  [  *49$t  ] 
will  hereafter,  does  not  operate  as  a  revocation.  Pow.  Dev. 
634,  much  less  an  expression  of  a  mere  intention  to  alter  it.  !%€  court 
unanimously  confirmed  the  will ;  and  I  think  the  law  was  with  them; 
but  is  it  possible  to  read  such  a  case  as  this,  without  regretting  the  want 
of  the  civil  law  principle  de  inofficiaso  testamento  }  The  unfeeling  ex- 
clusions, imperiously  demanded  by  the  institution  of  primogeniture,  a«e 
sufficiently  odious,  but  they  fall  far  short  of  such  a  case  as  this,  under 
the  republican  laws  of  Virginia. 

By  an  act  of  Massachusetts,  1700,  and  Feb.  6.  1784,  a  child  not  men- 
tioned in  the  will  of  his  parent,  shall  be  entitled  to  such  distributive 
share  as  he  would  have  had  by  law,  had  the  parent  died  intestate :  but 
in  Terry  v.  Foster,  Mass.  Rep.  146,  and  in  Church  v.  Crocker,  3  Mass. 
Rep.  17.  the  court  held  it  sufficient  to  bar  the  claim  of  a  child  to  a  dis- 
tributive share,  if  noticed  by  name  in  the  will,  though  a  small  l^;acy  or 
even  no  legacy,  were  bequeathed  to  such  child. 

The  other  points  appertaining  to  the  law  of  revocations,  are  not  suffi- 
ciently connected  with  the  subject  of  this  section  to  be  dwelt  on. 

^  2.  De  quasi  posthumiSy  p.  126.  If  a  grandfather  passed  over  his 
grandson  being  his  proper  heir  at  the  time  of  making  the  testament,  it 
might  be  done  designedly  to  exclude  him  from  the  possession,  and  the 
will  might  nevertheless  be  valid.  But  if  the  grandson  was  not  the  pro- 
per heir  at  the  time,  the  father  being  alive,  the  grandfather  was  not  pre- 
sumed to  have  passed  him  by,  with  intent  of  disinherison,  but  that  the 
father  would  regularly  succeed  in  the  first  place.  In  this  case  therefore 
the  will  might  be  broken.  Dig.  28.  3.  15.  Cujus  comment,  ad  Dig.  28, 
2.  Now  by  Nov.  115  and  I  3.  Cod.  de  post,  hsered.  inst.  the  passing 
over  any  childien  of  the  testator  is  fatal  to  the  will,  except  only  that 
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posthumous  children  not  named  must  be  bom  alive  for  that  purpose. 
See  on  the  subject  of  this  section  1.  3  Cod.  de.  post  hsred.  inst  Dig.  37. 
4  8.  4.     As  to  the  law  Yelleia,  see  Dig.  28.  2. 29. 

$  4  De  adoptivisj  p.  127.  We  have  no  adopted  children  in  the 
Roman  sense  of  the  word. 

QtuB  de  naturalibus^  ^c.  Natural  children,  in  the  phraseology  of  the 
English  and  American  law,  are  children  bom  out  of  wedlock,  and  are 
contra-distinguished  from  legitimate  children :  but  in  the  language  of 
the  civil  law,  natural  are  contra-distinguished  from  adoptive  children ; 
that  is,  they  are  the  children  of,  the  parents  spoken  of  by  natural  pro- 
creation. 

$  5.  Jus  novum,  p.  128.     Nostra  vera  conslUutio.     Cod. 
6.  28. 4 
[  *600  ]    •     */w  nostra  constiiutione.    Cod.  8.  48.  10. 

Tit.  XIV.  De  heredibus  insiituendis,  p.  130.  Formerly  all 
legacies  and  provisions  in  a  will  that  preceded  the  nomination  of  the  heir 
were  void,  so  necessary  was  such  an  appointment  to  the  validity  of  the 
will  itself.  UIp.  tit.  24  ^  14  and  tit.  25.  §  6.  Juncto  Paulo  1.  2.  sentent. 
6.  §  1.  But  by  1.  15  and  24.  Cod.  de  test,  this  precision  was  rendered 
unnecessary,  and  if  by  apt  and  intelligible  words,  a  heir  was  named  in 
any  part  of  the  will,  it  sufficed.  It  was  necessary  that  the  will  should 
comprehend  the  whole  of  the  testator's  property,  for  he  could  not  die  in- 
testate for  one  part,  and  testate  as  to  another.  If  the  heir  was  nomina- 
ted of  the  first  degree,  he  was  instituted,  if  one  more  remote,  he  was 
substituted. 

Qui  possunt  hueredes  institui,  p.  130.  Ex  nostra  constitutione.  Cod. 
6.  27.  5. 

$  2.  De  servo  harediiatio,  p.  132.    For  this  translation  of  the  testa- 
menti /actio,  see  Inst.  Lib.  1.  Tit  19.  §  4     Hereditariis  servis  testamenH 
/actio  est:  that  is,  not /actio  activa,  the  right  of  making  a  will,  hni /actio  • 
passiva,  the  right  of  taking  by  will. 

$  4.  De  numero  hceredum,  p.  132.  Usque  in  hifinitum,  means  as 
many  as  he  pleases  within  reasonable  bounds.  For  instance,  all  the  in- 
habitants of  China,  would  be  plainly  absurd.  He  may  appoint  a  cor- 
poration or  community  if  he  pleases.    1.  hereditas,  Cod.  h.  tit 

$  5.  De  divisione  hcereditatis,  p.  132.  Hcsres  ex  asse,  a  whole  and 
sole  heir,    ^s,  among  the  Romans  was  an  unit 

Ex  parte  testatus,  et  ex  parte  intestatus.  In  England,  this  is  other- 
wise. If  a  testator  disposes  of  only  half  his  estate,  he  will  be  deemed 
intestate  as  to  the  rest,  which  will  go  accordmg  to  the  statute  of  dis- 
tributions. 

f  8.  Si  plures  undce  quam  duodecim,  ^c.  p.  134  Suppose  thkkk 
heirs:  to  the  first  is  left /our  ounces;  to  the  second  three  ounces;  to  the 
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third,  two  ounces.  Then  three  ounces  will  remain  undisposed  of.  These 
are  to  be  divided  into  nine  parts ;  of  which  the  first  heir  will  be  entitled 
to  four  J  the  second  to  three,  the  third  to  two. 

Again  suppose  three  heirs :  to  the  first  is  left  eight  ounces,  to  the  se- 
cond six  ounces,  to  the  third  four  ounces,  in  all  eighteen  ounces.  Each 
heir  must  sufier  a  deduction  in  proportion  to  his  share.  Thus :  if  18 — 
12— S?  Answer,  5J  If  18— 12— 6?  Answer,  4.  If  18— 12— 4?  An- 
swer,  2j  That  is,  the  first  devisee  will  be  entitled  to  5J  ounces,  the  se- 
cond, to  4  ounces,  and  the  third  to  2§  ounces,  or  twelfth  parts  of  the  es- 
tate devised. 

If  nine  ounces  be  left  specifically  indifierent  proportions 
among  three  *heirs,  and  three  ounces  are  left  generally  to     [  *501  ] 
three  others,  the  last  will  share  in  equal  portions. 

Suppose  a  testator  to  institute  six  heirs,  bequeathing  to  three  of  them 
portions  amounting  to  a  whole  as  :  six  ounces  for  instance  to  on^,  four 
to  another,  and  ttao  to  a  third,  and  the  other  three  are  named  heirs  sim- 
ply without  any  specific  assignment  of  portion.  In  this  case,  the  estate 
will  be  divided  into  two  asses,  of  which  the  three  specific  devisees  will 
take  one  in  their  respective  proportions,  and  the  three  others  another  as 
in  equal  proporticms. 

But  if  the  first  three  had  specifically  assigned  to  them  eighteen  ounces, 
then  the  dupondium  or  double  as  would  again  take  place ;  and  the  estate 
being  divided  into  two  asses  or  24  ounces,  the  three  heirs  nominated  sim- 
ply, without  assignment  of  shares,  would  divide  between  them  in  equal 
portions  six  asses.     Ferriere  in  loco. 

§  9.  De  modis  instiiuendi,  p.  135.  None  but  a  military  man  could 
by  the  Roman  law,  be  partly  testate,  and  partly  intestate.  Dig.  50.  17. 
7  and  29.  1.  41.  But  where  the  condition  annexed  is  m  itself  incertain, 
the  event  must  be  waited  for ;  and  if  the  condition  should  not  take  place 
the  will  is  void.  If  it  do  take  place,  then  the  heir  is  considered  as  in 
from  the  death  of  the  testator,  quia  dies  incertiis  retrotrahitur  ad  iniiium. 

Dig.  28.  6,  33. 

In  England,  an  executor,  who  may  be  considered  as  quasi  hxBres  may 
be  appointed  from  a  certain  time,  or  until  a  certam  time,  and  the  next 
of  kin  may  be  appointed  administrator  as  to  the  vacant  term.  Swin- 
burne, 310. 

^  10.  De  a)nditione  impossibili,  p.  135.  Impossible  conditions  are 
regarded  as  not  seriously  meant  by  the  parties  Dig.  44.  7.  31.  Possi- 
ble conditions  may  be  casual,  or  potestative,  or  mixt. "  Thus,  I  appoint 
Titius  my  heir,  if  my  ship  arrives  from  Asia.  This  is  a  casual  condi- 
tion. With  this  condition,  a  stranger  may,  but  a  proper  or  domestic 
heir,  cannot  be  appointed  heir.  Dig.  28.  6.  4  and  86.  1.  4.  Cod.  inst.  et 
subs.     A  mixt  condition  is  partly  casual,  and  partly  potentative,  as  pro- 
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i|ided  he  shoU  go  to  the  capitol,  as  soon  as  Merius  becomes  CcmuoL 
M«vias  never  may  become  Consul  In  this  case,  a  stranger  may,  bat  a 
proper  heir  cannot  be  instituted.  If  an  heir  be  appointed,  provided  that 
immediately  after  my  decease,  he  shall  go  up  to  the  capitol,  this  is  po- 
testative and  valid,  because  the  nominee  may  at  his  own  pleasure  put  an 
end  to  the  condition. 

ImposnbiKs  amdUio.]      «  Although  impossible  conditions,  whether 
they  are  so  by  natiire  or  by  law,  do  not  hinder  the  effect  of  the  dispo- 
"  sition,  being  reputed  as  if  they  were  not  written  or  uttered  • 
[  ♦502  ]     « yet,   ♦if  a  testator  supposes  a  condition  to  be  possible! 
.  "  ^^^  "  ^  ^^^^y  impossible  or  iUegal,  then  such  condition 
IS  not  void,  but  wiU  render  the  disposition  void,  to  which  it  is  added  • 
«  as  for  instance ;  if  the  testator  makes  TUius  his  executor,  or  gives  hi«i 
an  hundred  pounds,  if  he  marries  his,  the  testator's  daughter;  suppos- 
mg  her  to  be  hving,  when  she  is  dead :  in  this  case,  the  conditi^ 
unpossible;  and  yet  TUius  cannot  become  executor,  or  obtain  the  le- 
«  gacy ;  because  it  is  not  probable,  that  the  testator  would  have  made 
"  him  executor,  or  given  him  an  hundred  pounds,  if  he  had  known,  or 
«  believed  his  daughter  to  have  been  dead."    Swinb.  part  4  sect  6 

$  11.  Depluribus  condUionUnu,  p.  135.    See  Dig.  35.  1. 6.  as  to  joint 
conditions.  J 

In  altemaiivis,  eufficU  aUentm  adimplerL 

tI!tl5L^  ^'  u  ^'  ""TT",^"^'  P-  136.    Thus :  let  Primu,  and 
S^ndu,  be  my  heirs.    If  default  should  take  place  in  case  of  Primus 

let  Jerttus,  or  Tertius  and  Quarius,  become  my  heirs 

Plures  in  unius  locum.]  This  kind  of  substitution,  which  is  called 
ordinary  or  vulgar,  is  of  no  small  use  in  England,  ank  wTdo  th^ 
for  the  most  part,  follow  the  precepts  and  rulef  of  tiie  civillw!  for^ 
nothing  else  but  the  adding  a  condition,  which  we  commonly  calili^ 

tends  that  his  lands  should  descend.    Strahan  on  Domat  vol.  2  p  aS 
Cowel's  inst.  tit  15.     Harris.  ^' 

Substitutions  are  rejected  by  the  code  Napoleon.    Art.  8%. 

Sl^L'  "  *°^  reciprocally  substituted  each  for  tiie  oth^ 

T^'^roL^i;  p'^tr  °""^'  r  "^-^  ^^^  ^^^^ 

into  eleven  «.w?^r  u   u  „      ^  '^8"^'  *"«  "°°««  """st  be  divided 
Fe^«r  ^     '        *"'^  ^"^  takes  e^Ar,  and  Tertius  rt^sparts. 

appointed  hetts,   and  Seoundus  substituted  toPrmtt,,and  Tertiu»U> 
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Secundus,  then  if  Prim^is,  and  Secundtis,  both  die,  Teriius  is  consider- 
ed as  entitled  to  the  heirship  ofPrimuSy  as  well  as  of  Secundus^  and  the 
share  of  Primus^  does  not  escheat  to  the  treasury. 

If  Secundus  should  die,  and  Tertvus  succeed  to  him,  and  then  Pri- 
mtis  should  die,  d  question  arose  whether  the  treasury  or  Tcr/iw^  should 
succeed  to  the  share  of  Primus.  It  should  seem  at  first  that  the  decis- 
ion was  in  favour  of  the  treasury  from  Dig.  28.  6.  27.  But 
*it  appears  that  Severus  and  Antoninus^  leaned  against  the  [  *503  ] 
claim  of  the  treasury.  Mysinger.  h.  1.  Whether  the  same 
doctrine  takes  place  in  pupillary  substitution,  see  Cujas  on  Dig.  28.  6. 
41.  and  Ferriere  in  loco. 

^  4.  Si  quis  servo,  qui  liber  existimabatur,  &c.  p.  137.  In  this  case, 
the  heirship  was  divided,  from  the  total  incertainty  of  what  the  testator 
might  have  willed  had  he  not  been  mistaken.  In  dubiis  enim  causiSy  ad 
judicum  rusticum  esse  recurrendum,  ipsa  ratio  suadei  ;  et  in  ambiguis, 
quod  minimum  est,  sequifnur.  Neither  is  this  opposed  to  Cod.  de  he- 
redib.  instit.  1.  3,  where  it  is  said  to  be  a  question  of  inclination :  for 
this  question  can  only  arise  where  there  is  room  for  rational  conjec- 
ture. 

Cujus  corrects  Dig.  28.  6.  40.  fromt/a  ui  alter  semis,  to  itatU  As:  and 
as  Ferriere  supposes,  rightly ;  scribes  frequently  making  mistakes  by  their 
abbreviated  characters,  Siglce. 

Tit.  XIV.  De  pupillari  substituiione  p.  138.  This  could  not  be  exer- 
cised by  the  parent  over  a  son  emancipated,  whether  at  the  execution  of 
the  will,  or  the  death  of  the  testator.  Dig.  28.  6.  2  and  41.  Nor  could 
the  mother  exercise  this  right  over  her  son,  being  as  yet  imptd>er.  Nor 
is  thisH^ontrary  to  Dig.  28.  6.  33.  because  this  last  is  a  mere  case,  not  of 
pupillary,  but  of  common  substitution,  for  the  heritage  does  not  attach 
till  the  son  arrives  at  fourteen  years  of  age.  This  is  the  tabula  pupilla^ 
ris,  of  the  jurisconsults,  and  an  heir  may  be  appointed  for  a  future  time. 
Sup.  inst.  heredib.  inst.  tit  14.  $  9.  But  then  such  an  appointment  by 
that  section  of  the  institutes,  is  directed  to  take  place  immediately,  not- 
withstanding the  limitation.  Or  if  it  be  considered  as  incertain  whether 
the  impuber  will  arrive  at  puberty,  then  the  condition  being  incertain, 
the  validity  or  nullity  of  the  will  depends  upon  that  event.  Dies  vero 
incertus  vim  habet  cofiditionis  et  perinde  ad  initium  potest  retrahi.  Cod. 
de  hered.  inst.  1.  9.  and  this  seems  to  be  the  true  light. 

^  1.  De  substitutione  mente  capti,  p.  138.  Injirmari  sajicimus,  Cod. 
6.26.9.     Dig.  28.  6,  43. 

§  2.  Proprium  pupillaris  substUutimis,  p.  139.  ^Quodam  modo  duo 
testamenia.  Duplices  TcAul(B,ns  they  are  called.  Dig.  35.  2.  70.  Dig. 
18.  4.  2.  §  illud.  The  father  might  make  a  substitution  to  his  son  being 
%mpub&',  after  having  made  his  own  will,  and  before  other  witnesses, 
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Dig.  28.  6.  16,  but  a  mother  could  not  Sup.  Still,  these  being  in  fact 
the  will  of  one  person^  viz.  the  father,  they  were  regarded  conjointly  as 
one  will,  lb.  1. 2.  <^  4  and  1.  20.  and  Dig.  42.  5.  28.  Where 
[  *50i  ]  a  father  ^substitutes  to  a  disinherited  son,  he  must  make  his 
own  will  first,  and  so  must  be  understood.  Dig.  28.  6.  2.  .2. 
Ferriere. 

If  a  child,  not  arrived  at  puberty,  do  not  fall  within  some  one  of  the 
causes  of  disinherison  stated  in  Nov.  115,  he  may  effectually  prefer  the 
allegation  of  invalidity  iirom  neglect  of  natural  duty^  {inofficiosi  testa- 
menti)  against  the  will.  These  causes  are  briefly  as  follows  :  all  com* 
prehendcd  under  the  general  denomination  of  ingratitude ;  so  that  it 
seems  a  commentary  upon  the  old  adage,  ingratum  quern  dixeris  om- 
nia dicit. 

Istly,  If  the  child  hath  assaulted  the  parents :  or  2udly,  inflicted  upon 
them  a  great  and  dishonorable  injury :  or  3dly,  accused  them  of  a  crime, 
except  where  the  emperor  or  state  was  concerned :  or  4thly,  practised 
sorcery  ;  or  5thly,  attempted  the  life  of  either  of  his  parents  by  poison, 
or  any  other  secret  means :  or  6thly,  debauched  his  stepmother,  or  his 
father's  concubine :  or  7thly,  turned  informer  against  his  parents,  and 
thus  put  ihem  to  expence :  or  8thly,  if  he  do  not  attempt  to  relieve  his 
parent  out  of  prison,  by  offering  so  far  as  he  can,  to  become  security  : 
or  9thly,  if  he  should  unfairly  prevent  his  parents  from  making  a  will : 
or  lOthly,  if  he  has  joined  a  company  of  gladiators,  {arcnarii)  or  stage 
players,  (miwi,)  or  Uthly,  if  a  daughter  should  refuse  to  marry  a  hus- 
band provided  by  the  parent,  who  is  also  willing  to  bestow  on  her  a  rea- 
sonable portion,  but  chooses  to  live  a  libertine  single  life.  However,  if 
the  parent  hath  not  taken  care  to  provide  her  a  proper  husband  before 
the  age  of  25,  and  she  should  then  have  a  child,  it  is  the  fault  of  their 
neglect^  and  no  cause  of  disinherison:  or  12thly,  if  the  child  should 
neglect  to  succour  and  take  care  of  a  parent,  who  may  become  lunatic 
or  insane :  or  ISthly,  should  neglect  to  exert  himself  honestly  to  redeem 
his  parent  from  captivity:  or  14thly,  if  being  brought  up  by  his  pa- 
rents, in  the  orthodox  doctrine  of  the  church,  he  should  swerve  from 
the  catholic  faith.  This  last  to  be  sure,  might  be  converted  into  a  fruit- 
ful source  of  complaint 

§  5.  Pupillare  testamentum  sequela  paterni^  p.  140.  Pupillary  sub-, 
stitution  is  founded  on  the  will  of  the  father :  so  that  if  this  be  set  aside, 
the  pupillary  substitution  falls  with  it.  Dig.  28.  6.  Dig.  50.  17.  129. 1. 
and  1.  17.  6.  ib.  So  the  pupillary  substitution  holds  good  in  the  same 
manner  as  the  will  holds  good.    Dig.  29.  2.  4.  1 . 

^  6.  Quot  liberis  subsiUuitur,  p.  140.  In  this  case,  the  substitute 
cannot  succeed  till  the  death  of  the  last  child  under  age. 

Ferriere  puts  the  case :  A  father  making  his  will  appoints  Primus  Se- 
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cundus  and  Tertius  Patres  familias,  Quartus  an  impuber,  and  Quintus  a 
slave,  his  heirs,  with  assignment  of  various  portions.  He 
disinherits  *his  son  not  of  age,  and  appoints  as  substitutes  [  "^505  ] 
in  case  of  his  son's  death  before  puberty,  such  of  the  five 
persons  as  may  become  heirs  to  himself  Primus  declines :  Secundus 
and  Tertius  accept :  so  does  Quartus  at  command  of  his  father ;  so  does 
Quintus  at  command  of  his  master.  Secundus  dies :  Quartus  becomes 
filius  familias  and  is  emancipated :  Quintus  is  manumitted.  Who  shall 
b^  the  substitute?  shall  Primus?  shall  the  heir  of  Secundus?  shall  the 
father  of  Quartus?  or  the  master  of  Quintus?  It  is  answered,  that  the 
substitution  applied  to  the  persons  of  the  substitutes,  not  to  the  repre- 
sentatives :  to  those  who  had  actually  been  the  heirs  of  the  father,  as 
well  as  the  instituted  heirs :  and  therefore  the  substitution  fell  to  Terti- 
us, Quartus,  and  Quintus  in  the  respective  proportions  of  their  original 
shares  under  the  will  of  the  father. 

^  7.  De  substiiuiioiie  nomijiatini  aut  in  genere^  p.  141.     See  on  this 
section  the  paraphrase  of  Theophilus,  which  is  of  great  authority. 
'  Moreover  I  may  substitute  to  a  minor  within  puberty,  by  name,  and 
^  say,  if  my  son  should  be  my  heir  and  die  within  puberty,  let  Titius 

*  be  my  heir.  And  I  may  substitute  to  him  generally,  as  when  I  in- 
'  stitute  many  persons  as  heirs  together  with  my  son,  or  by  instituting 

*  many  heirs,  I  disinherit  my  son.    J  may  sp  substitute  generally,  by 

*  saying,  whoever  shall  be  heir  to  me  the  father,  1  substitute  him  to  my 
'  son  if  he  should  die  before  puberty.     By  which  form  of  words  those 

*  who  are  the  written  heirs  and  remain  so  at  the  time,  will  by  substitu- 

*  tion  become  heirs  also  to  the  son  dying  within  puberty.  ,  For  if  the 

*  persons  instituted  reject  the  heirship  as  to  the  greater  part,  they  will 

*  take  nothing  by  the  pupillary  substitution :  for  the  pupillary  heirship 

*  will  be  divided  between  them,  in  the  proportion  of  the  original  heir- 
*ship;  that  is  according  to  the  portion  they  were  respectively  entitled  to 
'  under  the  father's  institution  of  them  as  heirs  to  him.'' 

I  have  already  mentioned  (Tit.  15,  $  1)  that  substitutions  are  abolish- 
ed in  France  by  the  Napoleon  code. 

"  So  detrimental  has  an  unqualified  and  unlimited  power  of  settlement 
"been  found,  even  in  France,  that  it  has  been  made  a  question  there, 
"  whether  it  would  not  be  for  the  advantage  of  tlie  nation  at  large,  that 
'*  all  settlements  and  trusts  should  be  abrogated.  This  question  so  far 
"  as  it  related  to  moveables,  was  by  the  order  of  Louis  15,  proposed  in 
"  the  year  1744  by  the  chancellor  D'Aguessea^  to  all  the  parliaments 
"  and  superior  councils  of  France,  See  Questions  concemant  les  substUu^ 
^^(ioTis,  avec  les  Responses  de  touts  les  Pewliamens,  et  cours  souverains 
**  du  Royaume^  et  les  abservatums  de  M.  L,  Chancelier  D^Aguesseau 
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^^sw  le9  dUs  responses.    Toulouse,   1770.    And  see    also 

■  [  ^bQ&  ]     "  Commentairs  *de  VOrdonance  de  Louis  15.  sttr  ks  substU 

"tutions  per  M.  Feugole.    Paris,  1767.     Butler's  elaborate 

note  on  the  doctrine  of  uses,  Co.  Litt  272.  a.  sub  finem,  279,  a.    See 

Code  civil  Nap.  ou  Recueil.    Tom.  2.  p.  <429. 

Tii,  XVIL  $  1.  Quando  (estamentum  cUcatur  rumpi,  p,  142.  Secure 
duni  nostram  consiUtUionem^  Cod.  8.  48.  10. 

Not  only  in  the  cases  mentioned  in  the  text,  but  by  the  birth  of  a 
child  subsequent  to  the  will.  Formerly  the  adoption  of  a  son  set  aside 
the  will,  Dig.  28.'^.  7.  if  he  was  not  instituted  heir  therein.  Dig.  28.  3. 
18.  Dig.  37.  4.  8.  7.  but  by  this  law  of  Justinian,  an  adopted  son,  does 
not  invalidate  the  will,  unless  he  be  a  paler  famXLvas^  or  if  being  a  jU&us 
familias  he  be  adopted  by  some  relation  paternal  or  maternal  in  the  as- 
cending line.    Cod.  de  adopt,  lex  penult. 

As  to  the  general  doctrine  of  revocations,  see  Yiner's  Ab.  under  this 
head,  and  the  note  4  of  Serjeant  Williams  to  page  276  of  Saunders'  Re- 
ports, and  the  cases  there  referred  to,  particularly  Bridges  v.  The  Dutch- 
ess of  Chandos,  2  Vez.  Jun.  417.  and  Goodtitle  i?.  Otway,  7  Term  Rep^ 
399.    The  following  crises  cm  the  subject  have  occurred  since  that  note. 

Cave  V,  Holford,  3  Vez.  650.  Revocation  by  subsequent  convey- 
ance. .     •         .  . 

Lord  Temple  v.  Dutchess  of  Chandos*  •  Ib.^SS.  By  a  mortgage,  or 
a  conveyairce  in  fee  of.  9.  devised  estate  for  the  payment  of  debts,  the 
will  is  revoked  .pro  tanto  only. 

Hinckley  y.  Smmons,  4  Vez.  160.  Mutual  wills  by  two  uumarried 
sisters  under  Iwepty-one,  the  marriage  of  one  does  not  revoke  the  will 
of  the  other.  S  * 

Crosbie  '&.  Micdonald,  4  Vez.  610.  All  codicils  are  part  of  the  will : 
therefore  ai  codicil  for  a  jparticuJar  purpose  only,  does  not  revive  a  part  of 
the  will  revokfd  By  a  former  codidL 

lb.  Two  inconsistent  wills : ,  ^  codicil  referring  to  the  first  by  date  as 
the  last  will^  revokes  the  jwimediate  \vill. 

Gibbons  v.  Caunt,  4  Vez.  840.  Qiiere,  whether  by  the  birth  of  more 
children  subsequent  to  the  will,  arid  the.  testator's  second  marriage  after 
the  birth  of  those  children,  ,but  no  issue  by  that  marriage,  the  will  is  re- 
voked? t 

Lord  Carrington  r,  Pavne,'  5  Vez.  404  A  codicil  applying  to  a  partic- 
ular part  of  the  will  only,  was  considered  as  a  substitution  for,  and  not 
a  revocation  of  that  particular  part 

KnoUys  r.  Alcock,  lb.  654.  A  contract  for  sale  revokes  a  devise  of  the 
land.  But  it  is  not  revoked  by  a  mortgage  in  fee  to  the  devisee.  Bax- 
ter V.  Dyer,  lb.  656. . 
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*Kennebel  v,  Scrafton,  lb.  663.    Marriage  and  birth  of  a    [  *507  ] 
child,  (jit  semble)  does  not  revoke  a  will  made  in  contempla' 
tion  of  such  marriage  and  issue  by  it, 

Harmood  v.  Oglander,  6  Vez.  199.  Devise  revoked  by  a  conveyance 
in  trust,  operating  beyond  the  mere  purpose  of  securing  a  mortgage. 

At  law,  the  courts  only  consider  the  great  question  whether  the  inter- 
est remains  the  same  in  the  devisor,  as  it  did  at  the  date  of  the  will ;  if 
not,  whether  the  charge  be  for  a  general  or  a  partial  purpose,  it  is  a  legal 
revocation  of  the  devise ;  but  at  equity ^  if  the  deed  be  only  for  a  partial 
purpose,  introducing  only  a  particular  charge  or  incumbrance,  and  not 
otherwise  affecting  the  interest  of  the  devisor;  there,  the  use  that  would 
enure  to  the  testator  and  his  heirs,  if  alive,  after  that  partisd  purpose  was 
effected,  will  be  held  by  equity  to  enure  to  the  devisee  if  the  testator  be 
dead.  Hence,  a  devise  is  not  revoked  by  a  mortgage  in  fee,  or  by  a 
conveyance  in  fee  for  the  payment  of  debts.  lb,  A  court  of  law,  looks 
at  the  deed  only,  and  compares  the  interest  at  the  date  of  the  will,  with 
the  alteration  made  in  it  by  the  deed :  but  equity  looks  also  at  articles, 
at  covenants,  and  at  the  real  intent  of  the  transaction  connected  with 
the  deed,     x 

Equity  controuls  the  law  in  cases  of  revocation  imder  the  two  follow- 
ing circumstances  only.  1st.  Where  the  beneficial  interest  is  devised, 
distinct  from  the  legal  estate,  and  the  testator  afterwards  takes  the  legal 
estate  without  any  modification  or  alteration.  2ndly,  Where  having  the 
legal  as  well  as  the  beneficial  estate  at  the  date  of  the  will,  he  divests 
himself  of  the  former,  but  retains  the  latter :  as  in  the  case  of  a  mort- 
gage, or  conveyance  for  the  payment  of  debts.  lb. 

Ellison  V.  Ellison,  lb.  p.  656.  Ellison  in  1791  conveyed  leasehold  es- 
tate in  trust  to  Wren :  in  1786  he  made  his  will,  devising  his  personal 
estate,  &c.  in  1797  he  took  a  conveyance  to  himself  from  Wren  of  the 
trust  estate.  Held  this  was  no  revocation.;  especially  as  no  intent  to  re- 
voke appeared  in  the  proceedings. 

Ex  pte.  Uchester,  7  Vez.  370.  Montague  v,  Jeffereys,  Moore,  4.  An 
act  inconsistent  with  the  will,  though  by  accident  not  carried  into  effect, 
is  a  revocation :  as  a  covenant  with  letter  of  attorney  to  make  livery, 
tliough  no  livery  made.  Inchoate  acts  inconsistent  with  the  will  anlount 
to  revocation  if  accompanied  with  power  to  destroy  the  provisions  of  the 
will.  See  further  in  Lord  Alvanly's  argument  as  to  the  effect  of  parol 
and  inchoate  revocations  previous  to  and  under  the  statute  of  frauds. 

Where  the  instrument  inconsistent  with  the  will  is  complete  in  itself 
to  show  the  intention,  it  is  a  revocation,  though  something  fur- 
ther remains  *to  be  done  to  give  it  legal  effect  in  favour  of    [  *508   ] 
the  person  to  whom  it  is  made,  as  a  bargain  and  sale  with- 
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out  enrollment :  a  feoflFment  without  livery,  &c.  but  a  second  will  unat- 
tested^ IS  incomplete,  and  therefore  cannot  revoke. 

Agreeable  to  the  rule  of  the  civil  law,  tunc  prius  testametUum  rumpi" 
tur  cum  posierius  perfectum  est,  which  in  Limbery  v.  Mason,  Comyn. 
Rep.  451,  is  laid  down  as  the  English  law.     Dig.  28.  3.  2. 

Knollys  v.  Alcock,  7  Vez.  564,  and  Attorney  General  r.  Vigor,  8  Vez. 
281.  Maundrel  v.  Maundrel,  10  Vez.  256.  Mere  partition,  whether  by 
compulsion  or  agreement  is  not  a  revocation  :  but  the  slightest  addition, 
as  a  power  of  appointment  to  the  limitation  of  uses  is  sufficient.  In 
what  case  an  instrument  abandoned  ceases  to  be  a  revocation. 

A  codicil  reciting  a  specific  and  limited  purpose  will  revoke  the  whole 
devise,  declaring  the  trusts  again  with  the  proposed  alterations,  and  will 
confirm  the  will  in  all  particulars  not  revoked.  The  omission  of  a  trust 
though  against  the  intention  of  the  testator,  cannot  b^  supplied.  Holder 
V.  Holder,  8  Vez.  97. 

Harmood  v.  Oglander,  8  Vez,  126.  There  is  no  instance  of  a  revoca- 
tion at  law,  not  being  a  revocation  in  equity,  where  the  partial  particular 
purpose  was  not  for  charges,  or  incumbrances,  or  to  pay  debts. 

Rose  V,  Cuninghame,  11  Vez.  654.  Where  an  agreement  for  the  pur- 
chase of  an  estate  has  been  executed,  the  purchaser  may  devise  it,  and 
the  subsequent  conveyance  of  the  mere  legal  estate,  will  not  be  a  revo- 
cation of  the  will,  while  the  equitable  estate  remains.  Doe  r.  Pott, 
Doug.  684.     Watts  v,  Fullerton,  Doug.  891. 

Pemberton  v.  Pemberton,  13  Vez.  297.  Duplicates  of  a  will.  The 
presumption  is,  that  cancelling  one  of  the  duplicates  amounts  to  cancell- 
ing the  other,  though  both  are  in  the  testator's  possession,  and  the  can- 
celled instrument  had  been  altered. 

Charman  v.  Charman,  14  Vez.  580.  Devise  of  real  estate  not  revok- 
ed by  bankruptcy. 

6  Term  Rep  124.  Shove  v.  Princk.  An  imperfect  and  inefficient 
deed,  evidencing  an  intention  to  revoke,  revokes  a  will. 

1  Bos.  and  Pull.  576.  Goodtitle  v.  Otway.  No  man  has  a  right  to 
devise  an  estate  of  which  the  title  is  not  in  him  at  the  time  of  Ae  de- 
vise :  it  must  be  his  own :  legally,  according  to  the  doctrines  of  the  courts 
of  law ;  equitably  at  least,  if  not  legally,  according  to  the  doctrines  of 
the  courts  of  equity :  no  subsequent  acquisition  of  the  title,  will  make 
that  will  good  which  was  bad  when  it  was  executed.  This  appears 
firom  Butler  and  Baker's  case,  3  Co.  Rep.  30.  b  Sparrow  r.  Hardcastle, 

3  At.  803.  per  Lord  Trevor  in  Fitzg.  240. 
[  *509  ]         *  Hence  in  Swift  ex  dem.  Neale  and  Roberts,  Burr.  1497, 
Lord  Mansfield  denied  that  a  joint  tenant  could  devise  his 
•state,  either  by  law  or  by  statute.     For  by  the  express  words  of  the 
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statute  of  34  and  35  Hen.  8,  a  devisor  must  Iiave  the  estate  he  pretends 
to  devise :  and  an  after-purchased  estate  will  not  pass.  A  will  under  the 
Roman  law,  essentially  consisted  in  the  appointment  of  an  heir  :  in  Eng- 
land it  is  ambulatory,  and  revocable,  and  more  in  the  nature  of  a  dona- 
tio mortis  causa. 

And  this  estate  must  continue  in  the  devisor  till  the  time  of  his  death; 
for  if,  by  any  form  of  conveyance,  he  passes  away  the  whole  estate^  al- 
though he  takes  it  back  again  instantaneously  by  another  conveyance, 
and  whether  this  be  done  aiiimo  revocandi  or  not,  the  retaking  is  a  new 
estate ;  it  is  not  the  same  estate,  and  the  former  will  without  republica- 
tion, does  not  pass  it ;  for  a  will  cannot  operate  upon  an  estate  which  a 
man  has  wholly  conveyed  away.  Lord  Mansfield,  in  Roe  ex  dem.  No- 
den  V.  Griffith,  4  Bnrr.  1960,  laments  this :  but  the  law  was  so  settled  in 
Lord  Lincoln  v.  Rolls,  Show.  Pari.  Cases  154,  and  1  Ab.  Ca.  in  Eq.411. 
to  the  same  purpose,  axe,  Sparrow  v,  Hardcastle,  sup.  and  Parsons  r. 
Freeman,  3  At.  740.  and  the  other  decisions  cited  by  BuUer,  and  by  Ejrre, 
in  the  present  case  of  Goodtitle  v.  Otway,  which  is  very  instructive. 
Eyre  however,  like  Lord  Mansfield,  seems  to  me  to  regret  that  this  rule 
of  positive  law,  was  ever  carried  further,  than  that  a  disposition  of  the 
whole  estate,  amounted  to  evidence  of  an  intention  to  revoke,  which 
might  of  course  be  rebutted.  But  so  the  law  is.  This  law  is  no  other- 
wise modified  by  equity,  (which  doubtless  cannot  supercede  the  statute) 
than  by  protecting  those  equitable  interests,  which  a  man  reserves  by  ar- 
ticles and  covenants  that  a  court  of  law  cannot  investigate ;  and  by  de- 
claring that  when  the  legal  conveyance  is  only  a  mere  matter  of  form 
with  a  view  of  charging  or  incumbering  the  estate  for  the  purpose  of 
paying  debts  or  otherwise,  it  cannot  be  considered  as  exhausting  the  fee 
— as  amounting  to  a  conveyance  of  the  whole  estate. 

a  Bos.  and  Pul.  Larkins  v.  Larkins,  a  devise  to  two  as  joint  tenants. 
Devisor  afterwards  strikes  out  the  name  of  one.  This  is  only  a  revoca- 
tion pro  tanto. 

As  to  the  decisions  in  Pennsylvania, 

A  second  will  containing  .an  express  clause  of  revocation,  revokes  the 
first.    2  Dall.  Rep.  268,  Boudinot  v.  Bradford. 

Where  a  second  will  is  destroyed  without  more,  the  preceding  will  not 
'having  been  cancelled,  generally  speaking  is  ipso  facto  reviv- 
ed, lb.  and  ^evidence  will  be  admitted  to  show  whether  the     [  *510  ] 
testator  cancelled  the  second  with  an  intent  to  revive  the  first 
will,  or  to  die  intestate.     lb. 

The  mere  act  of  making  a  second  will,  is  a  revocation  of  the  former, 
as  to  the  personal  estate,  the  law  throwing  that  on  the  executor  as  trus- 
tee,    lb. 
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A  will  revoked  by  a  subsequent  will,  but  not  cancelled,  is  re-estab- 
lished by  cancelling  the  second  will.  2  Dall.  Rep.  289.  Lawson  v  Mor- 
rison. 

A  will  in  writing  revoking  a  will  in  writing,  must  be  attended  with  all 
the  solemnities  necessary  to  the  first  will.  Presumptive  and  implied  re- 
vocations from  change  of  state,  or  acts  inconsistent  with  the  will,  may 
be  rebutted  by  counter  evidence.     lb. 

A  will  in  writing  may  be  revoked  by  the  parol  republication  of  a  for- 
mer will  in  writing.  And  if  the  republished  will  cannot  be  found,  its 
contents  may  be  proved.     2  Binney,  406,  Havard  v.  Davis. 

A  subsequent  marriage  and  birth  ^f  a  child,  under  the  acts  of  Penn- 
sylvania, operate  as  a  revocation  pro  tan  to  only.  3  Binney,  498,  Coates 
V.  Hughes. 

I  have  found  nothing  as  to  the  revocation  of  wills  in  the  New  York 
decisions,  nor  in  the  Southern  cases,  other  than  I  have  already  referred 
to. 

§  2.  Deposteriore  iestamenio,  p.  142.  By  Dig.  28.  3.  and  Cod.  de  tes- 
tam.  27,  it  is  said  to  be  sufficient  if  the  revocation  be  made  before  three 
witnesses,  10  years  after  the  first  will. 

Theodosius  and  Valentinian,  declared  a  will  revoked,  at  the  end  of 
ten  years  from  its  execution,  although  the  testator  should  have  shewn  no 
change  of  disposition.  Cod.  Theod.  de  testam.  6.  But  Justinian  re- 
quired a  forinal  revocation  as  above,  in  presence  of  three  witnesses. 

§  3.  De  posteriore  in  quo  hceres  certcB  reij  ^c,  p.  143.  see  Dig.  28.  3. 
12. 1.  see  Havard  v,  Davis,  2  Binn.  406. 

In  ea  conMitutione,     Dig.  36.  1.  29. 

Ex  lege  Falcidia.  vid.  Title  22  of  this  book  of  the  institutes. 

^  4.  De  iestamento  irrito,  p.  143.  Even  the  lowest  diminution  as  if  a 
pater  familias  became  adopted,  his  former  will  was  annulled.  For  his 
rights  are  thus  merged  in  his  situation  as  adopted  son,  and  belong  to  his 
adopted  father.  Dig.  28.  3.  6.  cum  seq.  Dig.  29.  7.  9.  3.  But  this 
would  not  be  the  case  with  a  military  will.  Dig.  4.  5.  1.  ult.  nor  with  a 
testamentary  disposition  of  the  peculium  castrense  of  a  son  before  eman- 
cipation.    Dig.  28.  3.  1.  ult. 

§  6.  Quibus  modis  convalescit,  p.  144.  Per  omnia :  that  is,  not  through- 
out, but,  not  always,  or  not  in  all  cases.  Thus  a  will  made ' 
[  *511  ]  ^ineffectual,  {irritum)  by  captivity,  may  be  restored  on  re- 
turn by  the  jus  postliminii^  or  by  the  fiction  of  the  lex  comeUa, 
by  which  his  death  is  considered  as  having  happened  at  the  moment  pre- 
ceding captivity.  So  the  diminution  by  deportation,  may  admit  of  com- 
plete reinstatement  by  the  imperial  decree.  Dig.  28.  3.  6.  12.  So  in  the 
smaller  diminution  by  adoption  of  a  pater  familias,  his  will  made  as  pa- 


NOTES.  517 


ter  familias,  might  be  re-established  before  the  praetor,  provided,  1st,  It 
was  in  writing :  for  the  praetor  took  no  cognizance  of  nuncupative  wills. 
2ndly,  That  the  pater  familias,  becoming  by  adoption  filius  familias,  re- 
gained his  quality  of  pater  familias,  and  died  in  that  state.  3rdly,  That 
he  declared  his  desire  that  his  former  testament  should  stand  good,  by 
codicil  to  that  purpose.     Dig.  37.  10.  1.2  and  3. 

^  7.  De  nuda  voluntaie,  p.  145.     Periinacis  Oratiofie,     I  have  alrea- 
^  dy  observed,  that  the  emperors  sometimes  in  person,  and  sometimes  by 

their  quaestors,  addressed  orations  to  the  senate,  proposing  the  laws  they 
wished  to  be  adopted.     Dig.  23.  2.  16.     Vinn. 

The  law  of  England  is  the  same  with  that  here  laid  down,  viz.  that 
if  a  testamentary  paper  is  begun,  but  left  unfinished,  and  the  party  lives 
a  sufficient  time  to  have  finished  it  if  he  chose,  the  law  presumes  either 
that  he  did  not  choose  to  finish  it,  or  had  not  made  up  his  mind  concern- 
ing it.  Cranvell  v.  Sanders,  Cro.  Jai  497.  Burton  et  al.  v.  Go  well,  Cro. 
El.  306.  Powel  on  Dev.  534.  Matthews  v.  Warner,  4  Vez.  197.  Grif- 
fin v.  Griffin,  lb.  in  not.  Thomas  ex  dem.  Jones  v.  Evans,  2  East,  488. 
See   also  Cogbill  v.  Cogbill,  2  H.  and  Mun.  467. 

§  8.  Si  priucips  litis  causa,  vel  in  testamento  imperfecta^  S^c.  p.  145. 
Dig.  1.  3.  31.  Cod.  de  testam.  1.  3.  Cod.  de  legib.  I.  4.  Digna  vox  est 
majestate  regnantisy  leglbiiB  aUJgatum  se  priyicipem  profiterL  Adeo  de 
auctoritate  juris  nostra  pendet  auctoritas.  Et  revera  majus  imperio  est 
submit  I  ere  le gibus  principatum,  Et  oraculo  presentls  edicti^  quod  nobis  li- 
cere  non  patimur^  aViis  indicamus* 

Domitian  declared,  the  emperor  might  accept  the  heirship  of  one  of 
his  subjects,  if  any  one  witness  should  prove  that  the  deceased  had  made 
him  his  heir  :  but  according  to  Suetonius,  he  was  obliged  to  repeal  this 

decree. 

TIL  XVIIL  De  inofficiiso  testamento^  p.  146.  The  allegation  of  in- 
validity as  being  contrary  to  the  duties  of  his  station  in  life,  lay  against 
the  testament  of  a  testator,  who  unnaturally  disinherited  his  natural  heir 

^  without  sufficient  cause.      This  allegation,  was  not,  properly  speaking 

an  action,  nor  a  suit  to  recover  the  heirship,  for  the  will  is  set  aside. 
The  process  was,  by  notice  to  the  instituted  heir  by  the  legitunate  heir, 
a«id  the  cause  was  usually  carried  from  the  magistrate  or 
*conrt  below  to   the  Ccntumvirs.      Dig.  5.  2.  13.  17.      The     [  *512   ] 
suit  turned  upon  proof  of  some  one  or  other  of  the  fourteen 

f  causes  or  reasons  of  disinherison   included  in  the  115th  Xovel;  the  onw^ 

proba?idi,  being  thrown  upon  the  instituted  heir.  Hence,  it  was  in  the 
nature  of  our  motion  for  a  rule  to  show  cause.  I  have  already  abridged 
the  fourteen  causes  of  disinherison  in  that  novel,  but  they  are  also  brief- 
ly comprized  in  the  following  verses. 
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Bis  septem  ex  causis  exhseres  filius  esto : 
•  Si  patrem  ferit ;  vel  maledicat  ei ; 

Carcere  detrusum,  si  negligat,  aut  furiosum : 

Criminis  accuse!,  vel  paret  insidias : 
Si  dedcrit  damnum  grave ;  si  nee  ab  hoste  redemit : 

Testarive  vetet ;  se  societve  malis. 
Si  mimos  sequitur ;  vilietve  cubile  paternum  : 
Non  orthodoxus ;  filia  si  meretrix. 
The  last  cause  however,  was  insufficient,  if  the  parent  did  not  provide 
her  a  husband  before  she  arrived  at  the  age  of  twenty-five. 

I  have  already  mentioned  the  English  law  of  revocations :  and  the 
rule  that  the  heir  shall  not  be  disinherited  by  implication.  To  the  same 
principles  may  be  referred  the  rule  that  a  wife  shall  not  be  deprived  of 
dower  by  implication.     Webb  v.  Evans,  1  Binn.  565. 

Quia  plerumque  parenies,]  The  plaint,  or  action,  in  the  case  of  an 
undutiful  testament,  which  civilians  call  testamentum  inofficiosum^  is  not 
in  use  in  England ;  where,  by  the  common  law,  all  persons  intitled  to 
make  a  will,  have  ever  had  a  free  power  of  bequeathing  their  goods  and 
chattels,  in  whatever  manner  they  thought  best ;  and  it  was  only  by  the 
particular  custom  of  some  places,  that  this  power  was  restrained:  so. 
that  the  writ  called  hreve  de  rationahili  parte  bonorufn,  which  the  wife  or 
children  of  the  deceased  had  against  the  executors  for  the  recovery  of 
part  of  the  goods,  was  not  general  throughout  the  kingdom,  but  peculiar 
to  certain  countries,  where  the  custom  was,  that,  debts  being  paid,  the 
remainder  should  be  divided  into  three  equal  parts ;  viz.  one  to  the  wife, 
another  to  the  children,  and  a  third  to  attend  the  will  of  the  testator. 
Cowel  lib.  2.  t.  IS. 

The  custom  of  reserving  a. reasonable  part  of  the  goods  for  the  widows 
and  children  of  testators  is  still  in  force  in  the  city  of  London,  as  to  the 
widows  and  children  of  freemen  j  but  in  other  parts  of  tlie  kingdom, 
where  this  custom  did  formerly  prevail,  it  has  been  abolished  by  act  of 
parliament ;  see  4  and  5  Will,  and  Mary,  cap.  6.  The  inhabitants  of 
the  province  of  York,  are  also  empowered  to  dispose  of  their  person- 
al estates  by  their  wills,  notwithstanding  the  custom  of  that 
[  *513  ]  ^province,  as  to  the  reasonable  part  claimed  by  widows  and 
children;  but  the  act  excepts  the  cities' of  York  and  Ches- 
ter ;  yet  the  same  liberty  was  afterwards  extended  to  the  freemen  of  the 
city  of  York,  by  the  statute  of  the  2nd  and  3rd  of  Queen  Anne.  And 
by  the  7th  and  8th  of  William  the  3rd,  cap.  38.  the  same  custom  was 
abolished  in  the  principality  of  Wales.  See  Dr.  Strahan's  notes  on  Do- 
mat,  vol.  2.  p.  109. — But  by  the  law  of  Scotland,  a  testator  cannot  by 
testament  deprive  his  wife  or  children  of  their  legitimate  or  reasonable 
part.     Stair's  Tnst.  lib.  3.  t.  8.     Mackenzie's  Inst.  lib.  3.  t.  9.  p.  251. 
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Hoc  colore,^  This  pretext  was  made  use  of  to  avoid  the  appearance 
of  impugning  the  testament  of  a  man  in  his  senses,  contrary  to  the  au- 
thority of  the  12  tables,  which  give  all  persons,  capable  of  making  a 
will,  a  free  and  uncontrolled  power  of  bequeathing  their  effects  just  as 
they  think  proper.  ^'  Verbis  legis  12  tabulorum  his,  uti  legassit  suae  rei, 
''  ita  jus  esto.  latissima  potestas  tributa  videtur,  et  hceredia  instituendi^  et 
*^  et  Itgata  et  libertatee  dandi,  tutelas  quoque  constituendi ;  sed  id  interpre- 
"  tatione  coangustatum  estj  ^c.  ff.  50. 1. 16.  L  120.  de  verb,  sign."  . 
Harris. 

§  1.   Qui  de  in  officioso  agunt,  p.  145.      Coniiitnlionibtis,  Cod.  3.  28. 
21.  and  27. 

Aut  agentes  vincere,  Dig.  5. 2.  6. 

The  eight  causes  for  which  a  parent  might  be  disinherited,  are  includ- 
ed in  the  following  verses,  and  may  be  found  in  Nov.  115.  ch.  4. 
Si  capitis  natum  pater  accusaverit ;  ejus 

Aut  vitas  insidias,  clamve  palamve  struat : 
Si  vetuit  cupidum  secreta  novissima  mentis 
Prodere  ;  nee  veritus  sit  temerare  nurum : 
Si  pater  et  genetrix  sibi  fata  scelesta  minentur : 

Fulcra  non  ad  nati  clausa  furentis  eant : 
Filius  auxilio  si  non  patris  hostica  Unquit 
Limina :  si  genitor  numen  inane  colit 
That  is,  parents  are  not  to  be  pretermitted,  or  disinherited  by  name, 
unless  for  one  or  other  of  the  following  causes  specifically  alleged. 

1st,  If  the  parent  hath  by  accusation  put  in  jeopardy  the  son's  life, 
unless  in  case  of  treason  :  2ndly,  or  attempted  it  by  poison  or  by  sorce- 
ry :  or  3rdly,  debauched  the  wife  or  concubine  of  his  son :  or  4thly, 
prevented  the  lawful  exercise  of  the  son's  right  of  devising :  or  5thly, 
been  convicted  of  attempting  by  poison  or  otherwise  the  life  of  his  wife ; 
or  the  life  of  her  husband :  or  6thly,  refused  to  take  care  of  any  of  their 
children  who  might  be  deprived  of  reason :  or  7thly,  neglect- 
ed *  to  redeem  a  child  from  captivity:  or  8thly,  abandoned  [  *514  ] 
the  orthodox  faith. 

The  allegation  of  inofficiousness  was  extended  in  favour  of  brothers 
and  sisters;  Cod.  h.  t.  21.  27.  Cod.  Theodos.  eod.  Dig.  5.  2.  14.  1.  and 
lb.  1. 1.  24.  25. 

^  2.  Qui  alio  jure  veniunt  et  de  inofficioso  non  agunt j  p.  147.  This  al- 
legation did  not  lie,  in  favour  of 

1st,  A  son  omitted  in  his  father's  will ;  for  this  would  suffice  to  nulli- 
fy it. 

2ndly,  Daughters  or  grand-children  omitted :  for  they  had  a  remedy 
under  the  constitution  of  Marcus  Antoninus. 
Srdly,  Emancipated  children  omitted :  for  they  might  be  called  to  the 
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possession  by  the  praetor,  per  possessionem  bonorum  contra  tabtdas.  Dig. 
5.  2.  23.  Yet  the  father  of  au  emancipated  son^  seems  to  have  both 
these  remedies;  Dig.  37.  12.  1.  ult. 

4th]y,  An  omitted  posthumous  child ;  for  he  can  break  the  will.  Dig. 
5.  2.  6. 

5thly,  An  adrogated  minor  under  fourteen,  disiherited  by  his  adoptive 
father :  for  he  is  entitled  to  his  fourth  part,  under  the  law  of  Antoninus 
.  Pius.     Dig.  5.  2.  8.  15. 

6thly,  A  child  to  whom  his  father  has  left  his  portion.  Dig.  5.  2.  25. 
Cod.  eod.  1.  30. 

The  right  to  urge  this  complaint,  (which  must  be  brought  in  five 
years.  Dig.  37.  4.  4  and  37.  4.  8. 1.  Cod. .  eod.  tit.  28. 1.  3.  ^  24.)  passes 
by  a  decree  of  Justinian  to  the  immediate  legitimate  heirs  of  the  per- 
son, who  might  have  urged  it  during  life.  Cod.  eod.  si  quis,  &c.  and 
scimus,  &c. 

§  3.  Da  eo  cui  testator  aliquid  reliquerity  p  147.  The  action  to  recover 
the  legal  portion,  or  the  diflference  between  the  bequest  and  the  fourth 
part,  was  entitled  condictio  ex  lege ;  and  enured  to  the  heirs  of  the  per- 
son originally  entitled  to  bring  it.  Nor  was  it  renounced  by  implica- 
tion :  it  must  have  been  expressly  given  up,  if  at  all.  Peregrinus  fidei 
comm.  Art.  36.  num.  93.     Cod.  de  inofiicioso  test.  1.  30. 

§  6.  De  quarta  legiiimce  partis^  p.  148.     See  Cod.  3.  28.  35. 

I  have  already  mentioned,  that,  in  my  opinion,  the  right  of  bequeath- 
ing by  will,  is  no  natural  right :  it  is  the  creature  of  society,  and  may 
fairly  and  prudently  be  limited. 

Plato  considers  a  man's  property  as  belonging  to  his  family,  lib.  xi.  de 
leg.  which  was  the  Roman  doctrine  of  suUas.    In  Greece,  Solon  first  in- 
troduced  the  right  of  devising.      Plut.  in  Solon.      Demosth.  adv.  Lept. 
The  law  of  the  12  tables  on  this  subject  was  imported  from 
[  *515   ]     *  Athens.      But  the  Romans  made  frequent  attempts  to  re- 
strain the  right.     Thus  the  Lex  Furia,  a  plebiscitum,  A.  U. 
C.  570.  restricted  the  amount  of  legacies  to  other  persons  than  the  heir, 
at  a  thousand  Asses  ;  and  the  legatee  receiving  it,  was  subject  to  a  pen- 
alty.     The  Lex  Voconia,  A.  U.  C.  584,  enacted  that  no  legatee  should 
receive  more  than  the  heir.      The  Lex  Falcidia,  under  Augustus,  secur- 
ed to  the  heir  a  fourth  part  of  the  estate,  by  restraining  the  testator  from 
bequeathing  in  legacies  ultra  dodrantem  or  nine  ounces.    Justinian,  by 
the  18th  novell.  assigned  one  third  of  all  the  goods  of  the  testator  to  the 
children  if  they  amounted  to  four  or  fewer,  and  one  half  if  they  were 
more  than  four.      Thus  two  children  would  divide  between   them  four 
ounces,  Jive  children  six  ounces ;  agreeably  to  those  verses. 
Quatuor  aut  infra  dant  natisjura  Trientem : 
Semissem  vera  dant  nalis  quinque  vel  ultra. 
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See  on  this  subject,  Dig.  48.  20.  7.  ^  Cod.  de  inoffic.  testam.  96.  Nov* 
1.  princip.  et  ^  1.  Cod»  de  inoff.  test  31.  Cod.  ad  leg.  Jul  majest.  0.  $ 
a     Nov.  66.  ch.  92. 

The  children  excluded  from  this  legitima  pars^  or  share  of  the  pater- 
nal property  thus  secured  to  them  by  law,  whether  excluded  by  volun- 
tary or  legal  reasons,  do  not  on  this  account  augment  the  quoffd  pan  dr 
legal  porti(»i  of  the  rest  As  if  one  out  of  five  children  WBte  disinherit- 
ed for  just  cause,  or  took  the  veil,  the  other  four  would  not  be  entitled  to 
six  ounces,  for  the  legal  portion  was  founded  on  the  right  oi  heirship  or 
succession. 

Grand  children  were  reckoned  per  stirpes,  by  stock :  thus  all  the  chil- 
dren of  a  son  coimted  as  the  son. 

In  cases  of  dispute  as  to  the  mode  of  division  or  remundratioti,  it  Wl» 
usually  referred  to  arbitration;  arbUrio  boni  vtri.  Cod.  L  8.  tit  98.' 
^36, 

The  action  for  the  recovery  of  the  supplement,  or  diierence  between 
a  legacy  bequeathed  and  the  legal  portion,  enured  to  ihe  heirs  of  those 
who  had  a  right  to  sue*  It  was  even  assets  to  the  creditors,  although 
thie  heir  should  have  renounced.  Cod.  de  repud.  bon.  possess.  1.  2.  Dig. 
38.  9.  1.  7. 

Previous  to  the  115th  novel,  whatever  the  heir  had  received  whether 
as  heir,  as  legatee,  mortis  causey  or  by  way  of  trust,  was  considered  as 
advancement,  and  deducted  from  his  portion  or  fourth  part ;  «:cce{>t  a 
donation  inter  vivos,  or  gift  with  actual  transfer  by  the  testator  in  his 
lifetime.  After  this  novel,  the  heir  entitled  to  his  legal  portion  became 
entitled  without  these  deductions  as  it  should  seem ;  see  Cujas  in  Dig. 
36.  2.  15.  peniilt.  and  perhaps  reasonably,  for  the  legal  por- 
tion is  due  *by  the  settled  provisions  of  positive  law ;  the  [  *616  ] 
gifts  and  legacies  arise  from  the  casual  inclination  of  the  tes- 
tator ;  who  therefore  could  neither  transfer  or  burthen  with  debt*,  Usu- 
fructs, or  trusts,  even  for  pious  purposes,  the  portion  cast  by  operation  of 
law.     Cod.  de  inoffic.  test  1.  36. 

In  the  modem  French  code  (art  913.  of  Code  civ.  Nap.)  the  Quotite 
or  portion  of  disposable  property  is  limited  in  favour  of  the  children. 
"  Ijes  liberalises  soil  par  odes  enlre  vifs,  soil  par  iestameni,  ne  pourroni 
'^  exceder  la  moUe  des  biens  du  disposaiU  s^il  ne  laisse  U  son  deces  qU^un 
''  enfant  legUime  ;  le  tiers  s^il  laisse  deux  enfcmis  ;  le  quart  s^il  hisse 
"  irois  ou  un  plus  grand  rvontbreP 

In  England  the  law  permitted  devises  of  personal  property  time  out  <rf 
«imd :  2  Fonbl.  B.  4  pt  1  ch.  l§h  n.  (a)  :  but  devises  of  land  w«re 
first  allowed  by  Stat.  32,  34,  35  Hen.  8.  See  Hungerford  v.  Noftworthy, 
^ow.  P.  C.  147.  As  to  the  civil  and  canon  law  authority  in  the  eccle- 
siastical courts  on  the  subject  of  legacies,  see  2  Fonbl.  lb.  ^  4.  note, 
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By  the  law  of  England,  and  most  part  of  the  American  states  (New- 
Orleans  I  believe  adopting  the  principle  if  not  the  regulations  of  the 
Code  Napoleon)  there  is  no  restriction  on  the  permitted  right  of  bequeath* 
ing.  Doubtless  the  parent  ought  to  retain  some  check  on  the  misbehav- 
ior of  children,  and  so  I  think  ought  the  laws  on  the  caprice,  the  injus- 
tice or  the  dotage  of  parents.  In  Holland,  Germany  and  Spain,  and 
as  I  have  imderstood  in  other  parts  of  Europe,  the  principles  of  the  Fal- 
cidian  law  more  or  less  limited  or  extended,  have  been  generally  adopt- 
ed; and  it  is  worthy  of  notice,  that  the  experience  of  the  Empire  from 
the  time  of  Augustus  to  that  of  Justinian,  led  to  a  gradual  extension  of 
those  principles. 

The  civil  law  doctrine  of  advancement  by  gift  to  children,  during  the 
life^time  of  the  testator,  briefly  laid  down  in  this  section,  gave  birth  to 
the  modem  law  of  Ekigland  respecting  the  sattsfiekction  of  portions  by 
legacies,  and  the  ademption  of  legacies  by  the  advancement  of  portions : 
concerning  which,  the  cases  are  numerous  and  complicated.*    Elllison 

V.  Cookson,  1  Yez.  jun.  105. 
{  *S17  ]  4" Where  a  parent  is  under  covenant  to  provide  portions  for 
children,  provision  by  will  shall  be  held  to  go  in  satisfaction 
unless  the  contrary  appear :  and  legacies  shall  be  adeemed,  by  portions 
advanced  during  the  testator's  life-time,  unless  the  terms  or  circumstan- 
ces of  the  legacy  negative  this  implication.  For  it  shall  not  be  intended 
that  a  parent  means  to  give  any  child  a  double  portion. 

Jenkins  v.  Powel,  2  Vem.  115. 

Thomas  v.  Keymish^  2  Vem.  348. 

Brown  v.  Dawson,  lb.  498. 

Wilcox  v.  Wilcox,  2  Vem.  538. 


*  The  general  doctrine  of  salisfaction,  relates  either  to  children :  to  hus- 
band and  wife :  or  to  strangers.  The  first  class  only,  is  immediately  con- 
nected with  the  subject  of  the  present  section ;  but  it  may  be  useful  to  re- 
fer shortly  to  the  leading  cases  of  the  two  other  classes. 

As  to  husband  and  wife.  1  Vez.  sen  323.  2  Vez.  sen.  409.  1  Eq.  Ca. 
ab.  203.  Finch's  Prec.  Ch.  240.  2  Vem.  498.  666,  709.  724.  1  P.  Wms. 
824.  2  P.  Wms.  341.  614.  3  P.  Wms.  15.  228.  353.  3  Atk.  419.  1  Br. 
ch.  ca.  82.  129.  2  Br.  ch.  ca.  95.  1  Vez.  jun.  257.  2  Vez.  jun.  463.  644. 
4  Vez.  391.  5  Vez.  382.  6  Vez.  385.  10  Vez.  1.  17.  18.  5  Br.  Par.  Ca 
567.    7  Br.  P.  Ca.  12.  compared  with  2  Vem.  504.    Ambl.  466.  682.  730. 

As  to  relations  and  strangers.  1  Vez.  sen.  126.  263.  519.  636.  Finch's 
Pr.  Ch.  236.  394.  2  Vem.  478.  S.  C.  1  Eq.  Ab.  203.  S.  C.  2  Eq.  Ab. 
852.  Salk.  155.  508.  1  P.  Wms.  408.  2  P.  Wms.  132.  343.  553.  3  P. 
Wms.  226.  353.  1  Atk.  426.  '  2  Atk.  300.  493.  «19.  632.  3  Atk.  65.  96. 
GUb.  Ch.  324.  Gilb.  Eq.  Rep.  89.  1  B.  ch.  ca.  170.  3  Br.  ch.  ca.  192. 
3  Vez.  jun.  529.  561.  564.  4  Vez.  jun.  483.  574.  5  Vez.  369.  382.  (cases 
of  doable  legacies.) 
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Phiziney  v.  Phinney,  2  Vem.  638. 

Atkinson  v,  Atkinson,  1  Vez.  Sen.  262. 

Graham  v.  Graham,  1  Vez.  Sen.  263. 

Barret  v.  Beckford,  1  Vez.  Sen.  620. 

Blois  V.  Blois,    )    ov    *    o>i^ 
Pyne'sCase,     \    2  Ventr.  347. 

Ward  V.  Lant,  Finch's  Prec.  Ch.  183. 

Hoskins  v.  Hoskins,  lb.  263.  ^ 

Hartop  ».   Whitmore,  lb.  641.  (apd  1  P.  Wms.  681.  but  incorrect, 
see  1  Br.  Ch.  Ca.  306.) 

Bromley  v.  Jefferies,  lb.  138. 

Copeley  V.  Copeley,  1  P.  Wms.  147. 

Lechmere  v.  Earl  of  Carlisle,  3  P.  Wms.  211, 

Graves  v,  Boyle,  1  Atk.  609. 

Biggleston  v.  Griibb,  2  Atk.  48. 

Rosewell  v.  Benhet,  3  Atk.  77  e.  con.  1  Eq.  Ab.  204 

Clark  V,  Sewell,  3  Atk.  98. 

Lee  V.  Cox,  and  D'Aranda,  lb.  419. 

Upton  r.  Price,  Cas.  Temp.  Talb.  71. 

Watson  V.  Earl  of  Lincoln,  Ambl.  326. 

Bichman  v.  Morgan,  1  Br.  Ch.  Ca.  63.  and  2  Br.  Ch.  Ca. 
394. 

*Moulson  V.  Moulson,  1  Br.  Ch.  Ca.  82.  [  tSlS  ] 

Warren  v.  Warren,  1  Br.  Ch.  Ca,  306. 

Acl^worth  V.  Ackworth,  lb.  307. 

Finch  V.  Pinch,  4  Br.  Ch.  Ca.  38. 

Hinchciiffe  v.  Hinchcliffe,  3  Vez.  jun.  616. 

Sparks  v.  Cator,  lb.  630. 

Tolson  V.  Collins,  4  Vez.  491. 

Leake  v.  Leake,  10  Vez.  489. 

On  these  cases  it  may  be  observed 
1st.  That  the  intent  and  meaning  of  the  testator  is  to  be  sought,  and 
parol  evidence  may  be  admitted  to  discover  it.  Deacon  v.  Shiith,  3  Atk. 
326.  Ellison  v.  Cookson,  3  Br.  Ch.  Ca.  61.  Mascal  v.  Mascal,  1  Vez. 
sen.  323.  Rosewell  v.  Bennet,  3  Atk.  77.  1  Eq.  Ca.  Ab.  204.  Chap- 
man V.  Salt,  2  Vern.  646. 

Rosewell  v.  Bennet,  3  Atk.  77.  All  these  cases  go  generally  to  the 
admissibility  of  evidence,  whether  to  aid  or  rebut  a  presumption.  But 
in  Freemantle  v.  Banks,  6  Vez.  79.  and  Eden  v.  Smith,  lb.  341.  and 
Trimmer  v.  Bayne,  7  Vez.  608,  it  is  laid  down  that  parol  evidence  ought 
only  to  be  admitted  to  rebut  an  equity  or  presumption.  In  Pole  v.  Lord 
Somers,  6  Vez.  321,  the  doctrine  is  discussed.    I  incline  to  think  that  pa- 
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rol  evidence  ought  not  to  be  originally  admitlad  ta  establifih  a  i^eramp- 
ti(m,  but  the  question  seems  not  perfectly  at  rest. 

2ndly .  There  seems  to  be  a  distincticm  between  ademption  or  satisfac- 
tion, and  performance ;  though  this  is  rather  discountenanced  by  Prime 
V.  Stebbing,  2  Vez.  Sen.  411.  But  it  seems  to  me  that  the  more  modem 
rule  is  reasonable ;  viz.  that  where  the  question  is,  whether  a  legacy  shall 
be  considered  as  the  performance  of  a  covenant,  more  strictness  is  re- 
quired^ than  where  the  question  is,  whether  a  portion  shall  adeem  a  le- 
gacy. The  first  has  parties,  and  is  more  in  the  nature  of  a  debt :  the 
second  moves  from  the  parent  alone,  and  the^only  difficulty  arises  from 
the  appearance  of  a  double  bounty,  and  family  partiality.  See  Clark  v. 
Sewell,  3  Atk.  98.     Trimmer  v.  Bayne,  7  Vez.  515. 

3rdly.  Courts  disincline  to  extend  the  doctrine  of  satisfaction,  and 

therefore  take  hold  of  circumstances  that  will  reasonably  enable  them  to 

consider  a  legacy  as  a  bounty.     Clark  v.  Sewell,  3  Atk.  96.    Tolson  v. 

Collins,  4  Yez.  483<  Rickets  v.  Livingston,  2  Johnson's  Cases,  N.  Y. 
101. 

Hence  it  has  been  decided. 

That  the  devise  of  a  residue  is  npt  a  satisfaction,  for  it  is  uncertain. 
Alleyn  v.  AUeyn,  2  Vez,  Sen.  37. 
[  "^519  ]        "^Tbat  a  legacy  iano  satisfaction  of  an  open  account  Chan- 
cey's  case,  1  P.  Wms.  408. 

Tbal  a  legacy  is  no  satisfaction  if  it  be  less  in  amount ;  Eastwood  v. 
Vincke,  2  P.  Wms.  6,  14.  Phipps  v.  Annesley,  2  Atk.  57.  Nichols  v. 
Judson,  2  Atk.  300.  But  in  some  cases,  a  legacy  has  been  decreed  a 
satisfaction  pro  tanto,  Jesson  v.  Jes»on,  2  Vem.  265.  Thomas  v.  Key- 
mish,  lb.  348.  Bruen  v.  Bruen,  lb.  439.  Warren  v.  Wanen,  1  Br.  ch. 
ca.  305.  Sparkes  v.  Cator,  3  Vez.  530.  Graham  v.  Graham,  1  Vez.  sen. 
263. 

That  a  legacy  depending  upon  a  contingency  is  no  satisfaction.  Jea- 
cock  V.  Falkner,  1  Br.  ch.  ca.  295,  Bellasis  v.  Uthwaite,  1  Atk.  426. 
%inksi  V.  Robins,  2  Atk.  491.  .  Clarke  v.  Sewel,  3  Atk.  98. 

That  i»ouey  and  lajads  are  not  mutually  satisfactions  Eastwood  v. 
Vinck^,  2  P,  Wms.  614  Chaplain  v.  ChapJain,  3  P.  Wm^.  245.  Cran- 
m^i'^Qase,  aSalk.  608;  and  generally,  that  the  presumed  satisfaction 
should  be  of  the  same  nature,  extent,  and  certainty,  as  the  covenant  or 
obligation.  Barret  v.  Beckford,  1  Vez.  519,  Hanbury  v.  Hanbury,  2 
Pr.  ch.  ca.  352.  549.  Powell  v.  Cleaver,  2  Br.  ch.  ca,  499.  Baugh  f . 
Read,  3  Br.  ph.  ca,  192.  1  Vez.  jup.  247.  Smith  v.  Strong,  4  Br.  ch.  ca. 
493.    Grave  v,  Salisbury,  1  Br.  ch,  ca.  425, 

That  where  the  legacy  is  disadvantageous  as  to  its  time  of  payment^ 
it  lA  no  satisfaction  in  cajse  of  a  debt :  as  a  legacy  made  payable  in  a 
month ;  where  the  debt  is  due  presently.     Clarke  v.  Sewell,  3  At  97. 
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Though  this  is  not  held  80  strictly  in  cases  of  portions,  Jesson  v.  Jesson, 

3  Vem.  255. 

That  a  sum  arising  from  distribution  under  an  intestacy,  is  no  satis- 
faction, Twisden  v,  Twisden,  9  Vez.  4  26. 

That  legacies  or  beneficial  interests,  bequeathed  by,  or  proceeding 
from  strangers,  are  no  satisfaction  of  a  covenant  entered  into  by  the  tes- 
tator.    Hanbury  v.  Hanbury,  2  Br.  ch.  ca.  352.  549. 

That  a  legacy  is  not  prima  facie  a  satisfaction  of  the  testator's  cove- 
nants by  settlement  or  otherwise  to  provide  for  his  family,  wherever  the 
claims  are  protected  by  securities  strictly  legal,  as  bonds.  Coueh  v, 
Stratton,  4  Yez.  junr  491.  Tolson  v.  Collins,  lb.  483.  Kirkman  v. 
Kirkman,  2  Br.  ch.  ca.  95.  Jeacock  v.  Falkener,  1  Br.  ch,  ca.  395. 
Haynes  v,  Mico,  1  Br.  ch.  ca.  129.  133. 

That  a  legacy  is  not  a  satisfaction  for  monies  received  by  the  testator 
in  trust  for  his  children.  Chidley  v.  Lee,  Finch.  228.  Meredyth  v. 
Wynn,  lb.  314  (Sed  vid.  Seed  v.  Bradford,  1  Vez.  691.)  or  generally,  of 
claims  arising  aliunde.     Baugh  v.  Reed,  3  Br.  ch.  ca.  192. 

That  where  an  express  fund  is  pointed  out,  or  an  ex- 
press direction  "^given  for  payment  of  debts  and  legacies,  the    [  '^520  ] 
court  will  infer  that  both  are  to  be  paid.     Chancery's  case, 
1  P.  Wms.  408.    Richardson  v,  Greese,  3  Atk.  65. 

These  are  the  leading  principles,  and  distinctions  that  occur  to  me  on 
this  prolific  subject. 

As  to  the  release  of  debts  by  legacies,  the  intention  of  the  testator  must 
be  clear,  or  the  inference  will  not  take  place.  See  hereon,  Brown  «.  Sel- 
-rfryn,  Cas.  Temp.  Talb.  240.  Sibthorp  v.  Moxon,  1  Vez.  49.  ^ilmot  v. 
Woodhouse,  4  Br.  ch.  ca.  227. 

Tit.  XIX.  §  2.  De  suis  /usredibus,  p.  150.     Sed  his  proBtor  permUtU, 

But  not  after  they  have  begun  to  act;  immiscere  se.    Cod.  de  repud.  vel. 

abst.  heredit.  1  and  2.     Dig.  29. 2.  20.  21. 

Immiscere  se,  means  to  act  as  heir.  )  These  are  expressions  appertain- 
Absiinere,  to  decline  the  heirship.    )         ing  to  the  heir, 

Adire,  to  approach  :  to  act  in  succession.      ]  Are  expressions  appro- 
Pro  hcerede  res  genere,  to  transact  business  f  priate  to  the  liceres 
as  heir.                                                   j  extraneus^  or  stran- 
Rcpudiare,  to  renounce  the  succession.         J  ger. 

§  4.  De  tesi'amenii  faciione,  p.  16^.  Testamenti  f actio  activa  ;  the 
right  of  devising,  Testamenti /actio  passiva  ;  the  right  of  taking  by  de- 
vise. Testamenti  faetioj  also  sometimes  means  the  capacity  of  being  a 
witness  to  the  last  will  of  another. 

Qui  ut  diximus  tua  tempora  inspici  debent.  See  Dig.  28.  5.  49.  50. 
Dig.  28.  1.  16.  This  relates  to  stranger  heirs.  The  hceredes  sui,  proper 
or  domestic  heirs,  are  only  required  to  possess  the  right  of  taking  (testa- 
meniifa^io  pctssiva)  at  the  death  of  the  testator. 
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§  5.  De  jure  deliberandi,  p.  152.  By  the  ancient  law  no  time  was 
limited  for  deliberation.  Sometimes  testators  assigned  a  period  of  100 
days.  When  they  did  not.  the  praetor  on  application  of  a  substitute  or  a 
creditor,  would  himself  assign  a  time,  usually  100  days  at  least  Dig. 
28.  8. 1.  2.  cum  seq.  Cod  de  jure  delib.  1.  19.  Dig.  29.  2.  28.  Justinian 
extended  it  to  one  year.  Cod.  eod.  1. 19.  afterwards  he  abridged  this  pe- 
riod to  three  months,  Cod.  eod.  1.  ult  unless  under  peculiar  circumstan- 
ces, wherein  the  praetor  might  extend  it  to  a  year,  and  an  inferior  magis- 
trate to  nine  months.    Cod  de  jur.  delib.  1.  ult. 

But  minors,  from  their  inexperience  in  business,  were  allowed  to  re- 
nounce. Cod.  si  minor,  ab  haered.  abst.  1.  1.  Dig.  4.  4.  7.  1.  unless  where 
it  became  insolvent  by  accident  after  he  took  it  Dig.  4.  4  11.  24.  ^  2. 
Cod.  de.  integ.  rest,  minor.  1.  ult. 

Sed  nostra  benevolentia,  ^c.  In  Ferriere  and  others,  this  passage  be- 
gins another  section,  relating  to  the  privilege  of  inventory. 
[  *521  ]  *The  inventory  by  which  the  claims  upon  the  heir  were 
to  be  bound,  required  1st.  To  be  commenced  within  one, 
and  finished  within  three  months,  from  the  death  of  the  testator. 
Cod.  de  jur.  delib.  1.  ult  2dly.  It  was  to  be  made  out  in  the  presence  of 
creditors  and  legatees  duly  notified,  Novell.  1  ch.  2.  ^  2.  lb.  119.  ch.  6. 
3dly.  It  was  to  contain  a  full  and  fair  account  of  all  the  property  of  the 
deceased  real  and  personal.  Cod.  de  jur.  delib.  1.  ult  §  10.  4thly.  It 
was  to  be  signed  by  the  heir  claiming  under  it.  Beyond  this  inventory 
the  heir  was  not  liable,  unless  he  had"  thought  fit  to  ask  time  to  delibe- 
rate, which  was  considered  as  a  waiver  of  inventory.    Cod.  eod.  1.  ult 

^  6.  De  acquirenda  vd  omitienda,  ^c,  p.  153.  Strangers  might  accept 
three  ways : 

1st,  By  Adiiian :  {adire  magistratum)  and  formally  declare  their  in- 
tention of  accepting  the  heirship :  this  must  be  simply  and  uncondition- 
ally, without  power  of  subsequent  renunciation.  Dig.  29.  2.  51.  et  ult. 
1.  80.  eod.  §  2.  1.  90.  eod.  ^  3. 

2dly,  By  Cretion :  declaration  being  made  before  the  magistrate  with- 
in the  time  limited  by  the  testator.     Prom  Crevi,  a  cemere,  to  decree. 

3dly,  Pro  fuerede  gestio :  Acting  as  heir.  Dig.  29.  2.  20.  et  seq.  lb. 
1.  88.  ^  7. 

They  might  renounce, 

1st,  By  repudiation  before  a  magistrate. 

2dly,  By  any  expression  or  act  implying  renunciation.    Dig.  29.  2.  96. 

3dly,  By  omitting  to  take  up  the  heirship  within  the  limited  period. 

After  the  time  of  Theodosius  the  younger,  and  Justinian,  Adition^ 
Cretion  and  Repudiation,  were  laid  aside.  Heirships  were  accepted  in 
two  ways  only,  pro  luerede  gesiione,  and  agnaiione  nuda.  Cod.  de  jur. 
delib,  1.  6,  12  and  17.    Cod.  Theod.  de  bon.  mat  1.  1.  4  and  8,  lb.  de 
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Cretion.  lb.-  et  bonor.  possess,  sublat.  Cod.  qui  admitt  ad  bonor.  pos- 
sess. Scruptdosam  creiionum  solemniiatem  hoc  lege  penUtis  amptUari 
deceminms.     Cod.  6.  30. 17. 

Item  exiraneus  hceres.]  The  law  of  England  takes  no  notice  of  pro- 
per or  domestic  heirs,  and  therefore  can  make  no  distinction  between 
sui  hceredes  and  extranet;  but  in  England^  if  an  executor,  [who  may  be 
regarded  as  the  heir  of  personal  estate]  once  intermeddles  with  the  es- 
tate of  the  testator,  he  will  not  afterwards  be  permitted  to  renounce  his 
executorship ;  and  yet  he  is  not  liable  de  bonis  propriis  to  pay  more  than 
he  has  received,  unless  in  some  particular  cases,  as  when  he  hath  wasted 
the  estate  of  the  deceased,  or  acted  otherwise  improperly 
"^and  dishonestly — and  even  an  executor  de  son  tort  will  in  [  "^522  ] 
general  be  charged  only  to  the  amount  of  the  goods  wrong- 
fully administered  by  him.  1  Mod.  ^13.  Parten  v.  Baseden. — Swinb. 
337.     Harris. 

Tit,  XX.  ^  1.  Legaium  itaque  est  doneUiOy  p.  154  In  England  under 
the  word  legacy,  land  may  be  included.  Doug.  40.  Brady  v,  Cubitt, 
and  the  cases  cited  in  the  note.  Also  Hardacre  et  al.  t;.  Nash  et  al.  5 
Term  Rep.  716. 

It  is  truly  said  here  that  a  legacy  is  a  gift,  a  bounty.  This  is  certain- 
ly the  prima  facie  intention  of  the  testator :  hence  it  is,  that  the  courts 
rather  lean  against  the  doctrine  of  ademption  and  satisfaction  as  to 
debts :  for  it  is  converting  a  gift  into  a  payment.  See  in  addition  to  the 
cases  already  cited  lately,  1  Brown's  civil  law,  304  3  Woodeson,  638. 
2  Fonb.  320.    2  Johnson's  New  York  cases,  101. 

^  2.  De  antiqtiis  generibus  legaiorum  sublatis,  p.  154.  Sed  ex  consti- 
tutionibus.     Cod.  6.  37.  21.-    Nostra  autem  constiiutio.     Cod.  6.  43.  1. 

The  forms  thus  abrogated  were,  1st,  Per  fnndicationem.  As,  I  give 
and  bequeath,  positively.  2dly,  Per  damnationem.  1  direct  my  heir  to 
deliver  over  and  pay.  3dly,  Sifiendi  mode.  My  will  is  that  Titius  be 
permitted  to  take,  &c.  4thly,  Per  prcBceptionem,  Let  Titius  take  so 
much  of  such  a  thing,  or  such  a  thing,  except,  &c.  The  first  aiid  fourth 
amounted  to  a  transfer  in  full  right,  and  were  recoverable  under  the  ac- 
tion/awi/we  erciscundcB.  The  two  others  allowed  only  of  a  personal  ac- 
tion ex  testamento.  Under  the  later  ordinances,  the  legatee  might  have 
his  action  against  the  heir  or  any  other  possessor  of  the  thing  devised : 
and  an  hypothecary  action  for  immoveable  or  real  propery,  so  termed, 
under  the  fiction  that  all  the  goods  of  the  testator  were  hypothecated  or 
pledged  for  the  delivery  of  each  legacy  from  the  time  of  his  death.  But 
co-heirs  were  not  boimd  beyond  their  proportion.  Cod.  comm.  de  legat 
1.  1. 

It  may  be  remarked,  that  the  courts  in  England,  after  having  been 
long  tramelled  by  particular  decisions,  and  technical  constructions,  have 
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adopted  the  golden  rule  of  this  sectkn  for  the  ezpoanding  <^  last  wills 
and  testaments,  viz.  that  whateTer  be  the  form  of  words  made  use  of, 
the  intention  of  the  testator  must  govem  if  it  can  be  gotten  at,  even  in 
opposition  to  partial  expressions;  unless  that  intention  militates  against 
some  known  rule  of  positive  law,  as  in  creating  a  mortmain  or  a  per- 
petuity. 

§  3.  CoOaiio  kgatomm,  4^.  p.  154    See  Cod.  Commnn.  de  legat  2. 

The  passages  to  the  same  purpose,  to  wit,  that  legacies  are  in  all  respects 

likened  to  trusts  in  Dig.  30. 1.  only  as  to  the  deduction  under 

[  *523  ]    ^the  Falcidian  law  of  the  fourth  or  legal  portion,  according 

to  Cujus,  1.  8.  obseirat  ch.  4 

$  4  Dere  legata,  p.  156.  See  Dig.  30.  14  1.  Dig.  30.  67.  1.  and 
Dig.  30.  71.  3,  as  to  paying  over  the  value.  If  a  specific  legacy  can  be 
reascmably  obtained  by  purchase,  it  is  of  no  consequence,  whether  the 
testator  knew  it  to  be  the  property  of  another  or  not  Dig.  30.  49. 
3.  The  onus  probandi  was  thrown  (m  the  l^atee.  Dig.  22.  3.  21.  Cod. 
eod.1.  23. 

$  6.  De  re  cUiena  past  iestamerUum  a  legatario  acquisUay  p.  157. 

Nam  tradiium  est,  duos  lucrativas  causas,  ^c.  See  Dig.  44.  7.  17. 
Dig.  30.  82.  As  to  the  latter  part  of  this  section  see  Dig.  30.  34  8.  and 
30.  84  2  juncto  Cujacio,  Dig.  50.  16.  88.     Dig.  4  4.  35. 

Nam  tradUttm  est.]  When  it  is  said,  that  two  lucrative  titles  can 
never  concur  in  the  same  person  on  account  of  the  same  thing,  this  must 
be  understood  in  regard  only  to  something  certain  and  determinate,  as  a 
particular  purse  of  money,  an  horse,  a  diamond,  dec.  for  the  maxim  does 
not  hold  in  general  with  respect  to  things,  which  consist  in  quantity,  and 
may  be  numbered,  weighed  or  measured. — Possunt  enim  diue  causes  lu- 
craiivoB  m  eandem  persomtm  et  candem  quant Uatem  concurrere,  quia  quatv- 
titates  per  rerum  naturam  multiplicantur  ;  licet  enim  eadem  res  mea  see- 
pius  fieri  nonpossity  eadem  tamen  quantitas  possit  quia  res  eadem  non 
videiur.    Cujacius;  Perriere.     Harris. 

Agere  potest :  In  England  no  suit  lies  for  a  legacy  at  common  law. 

The  mayor  of  Southampton  v.  Graves,  8  Term.  Rep.  593.  Unless 
upon  the  express  promise  of  the  executor  in  consideration  of  assets.  At- 
kyns  V.  Hill,  Cowp.  284  Hawkes  v.  Saunders,  lb.  289,  But  the  case 
of  Decks  V,  Strutt,  negatives  an  implied  assumpsit  by  virtue  of  assets. 
Whenever  the  executor  assents,  the  legacy  vests  from  that  moment. 
Doe  V.  Guy,  3  East,  120. 

In  Pennsylvania,  by  act  of  21  March,  1772,  legatee  may  bring  suit  af- 
ter reasonable  demand,  and  offer  of  sufficient  security  in  double  amount, 
conditioned  to  refund  if  necessary. 

^  10.  De  re  legatarii,  p.  159.  Et  licet  cdienaverit  earn.  That  is  ac- 
cording to  the  old  Cantonian  rule  ]  and  also  quod  ah  initio  vitiosum  esty 
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irdctti  iemporis  turn  potest  convalescere,  Dig;  50.  17.  29.  but  this  rufe  ffdek 
ttbt  apply  to  conditional  legacies,  Dig  34.  7.  1.  $  ult 

$  12.  Z)c  cdienatione  et  oppigTwratione,  ^c.  p.  159.  As  iA  this  c&^ 
flife  heirs  could  object  to  paying  the  value  of,  or  redeeming  th^  thing  be- 
queathed, on  the  ground  that  the  testator,  by  his  alienation,  had  in  fact 
repealed  the  bequest,  he  will  be  bound  to  make  out  this  plea.  The  doni- 
trary,  however,  seems  intimated  in  Dig.  34.  4.  15.  but  in  this  last  case, 
the  plea  is  put  in  by  the  legatee,  that  the  desire  of  bequeath- 
ing *retumed  upon  the  testator.  Sane  si  probet  legatarius  f  *524  ] 
novam  vohtntatem  testatoris  non  submovebiiur. 

It  should  seem  that  if  the  testator  hath  only  mortgaged  or  pledged  ttie 
thing  bequeathed,  this  does  not  amount  to  an  evidence  of  a  changi^  c^ 
intention.  Precisely  the  rule  adopted  by  the  English  court  or  cliriBtncery  . 
as  to  d:  devise  of  lands,  or  any  other  specific  property.  But  it  trbtitt*  Ife 
otherwise  had  he  sold  it  or  given  it  av^ay.  Dig.  34.  I.  18*.  AolSL  iSf  is 
the  law  of  England. 

§  14.  De  debito  legato  creditori^  p.  160.  This  ca^e  involves"  fli'e  idfr- 
flictions  of  two  rules  apparently  opposite.  Qum  semel  utUiier  cSA^iiuia 
stint,  durant  licet  iUe  casus  extlterU  a  quo  initlum  capere  non  potuerUrti. 
Dig.  35.  2.  5.  And  the  rule  negotium  extinguitur,  cvm  is  ccthiS  ^hstea 
incidit  unde  incipere  non  poterat.  Dig.  30. 1.  82.  Concerning  \Wiich  sSs 
Dig.  60.  17.  85.  1.  where  this  latter  rule  is  repeated :  and  Dig.  5(1.  1^.  98. 
with  the  note  of  Vinnius. 

I  have  already  stated  most  of  the  cases,  wKere  a  legacy  will  be  cSi* 
sidered  as  an  extinguishment  of  a  debt.  The  general  rule  dodbtlei^  is 
that  a  legacy  equal  to  the  debt  or  exceeding  it,  shall  be  consider)^  a^  a 
(Satisfaction ;  see  the  cases  before  cited  hereon ;  and  Roper  oft  legadies,  . 
163,  where  also  many  of  them  are  collected :  and  Gibson  et  ux.  v.  ^uil- 
amore,  Moseley's  Rep.  7.  but  if  less  than  the  debt,  it  shall  not  be*  satis- 
faction, Minuel  v.  Sarrazine,  Mosely's  Rep.  295.  1  Vez.  sen.  263.'  ^irick 
394.  Nor  unless  the  bequest  be  at  least  equally  beneficial.  Rbjier  cto 
leg.  165.  Nor  if  the  bequest  be  not  ejusdem  generis.  Garret  v.  Evers, 
Mosely's  Rep.  364.  Nor  if  the  debt  be  contracted  subsequent  to  tiflfe  datje 
of  the  TCill.  2  Salk.  506.  Cranmer's  case.  Thomas  v,  Beirillfe't;  i  f. 
Wms.  343.  and  Fowler  v.  Fowler,  3  P.  Wms.  35S.  See  alsi'  th^'  oWe?- 
vations  of  Lord  Thurlow  in  Haynes  v.  Mico,  1  Br.  cti.  ci  136,  ^:^prei§4- 
ing  strong  leaning  against  any  extension  of  the  doctrine'  of  satisfacfidtl. 

$  15.  De  dote  uxori  legata,  p.  161.  The  dower  or  marriage  portldn 
was  payable  in  three  annual  payments  only,  annua,  oina,  trina  ate. 
Hence,  if  it  was  bequeathed  also,  it  became  due  from  the  day  of' th^' tes- 
tator's death,  and  bore  interest  from  that  time.     Cod.  dfe'  rei  uxor.  a(5t. 

I  have  already  referred  to  the  cas^s  wherein  questioti'  fiaS  ^r^^ 
whether  the  interest  of  a  wife  by  settlement  or  otherwise  is  satisfied  ^y 
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legacy.  Neither  in  England,  nor  in  Pennsylvania,  can  a  husband  [de- 
prive the  wife  of  her  election  to  take  under  the  wills  or  to  resort  to,  or 
forego  her  dower. 

$  16.  De  irUeritu  et  mvtatione  rei  legcUce,  p.    161.    If  a  testator  be^ 

queath  generally  a  cask  of  wine,  and  all  his  wine  by  acci- 

[  *S25  ]    dent  runs  out,  "^the  heir  will  be  bound  to  pay  the  legacy : 

but  if  he  should  bequeath  by  description,  some  particular 

wine  in  the  cellar,  and  it  runs  out,  the  loss  falls  on  the  legatee.    Dig.  de 

legat  34  ^  3.     Cod  si  certum  petcU.  l.  11. 

$  18.  De  grege  legato,  p.  162.  Ten  sheep  make  a  flock.  Dig.  47. 
14.  ulf.  Dig.  7.  4.  Crrege  autem  legaio,  ^c.  Dig.  de  legat.  1.  21.  Jef- 
fcrys  V.  Jeflferys,  3  Atk.  121. 

$  19.  De  i^dibus  legaiis.  p.  163.  As  to  what  things  will  pass  by  the 
words  house,  furniture,  goods,  &c. ;  see  the  cases  collected  by  Roper  on 
Leg.  136.  et  seq.  add  to  these  cases,  as  to  plate :  Phillips  v.  Phillips, 

2  Freeman  11.  Flayt?.  Flay,  lb.  64.  Kelly  v.  Pawlet,  1  Dick.  ch. 
Sep.  369.  > 

As  to  books :  Allen  v,  Allen,  Moseley  112.     Kelly  v.  Pawlet,  Ambl. 
605. 
As  to  apparel :  L'Farrant  v,  Spencer,  1  Vez.  Sen.  97.  Hunt.  v.  Hort, 

3  Br.  ch.  ca.  311. 

As  to  the  general  exposition  of  what  passes  by  particular  expres- 
sions, see  the  cases  of  Stuart  v.  Earl  of  Bute,  11  Vez.  657,  and  Kelly  v 
Pawlet,  Dickens  ch.  Rep.  359,  and  Ambl.  605. 

The  general  doctrine  of  fixtures  is  discussed  in  Elwes  v.  Maw,  3 
East,  38. 

If  a  testator  having  bequeathed  ground,  afterwards  builds  upon  it,  the 
building  will  fall  to  the  legatee,  as  an  accessary.    Dig.  de  legat  39.  44. 

^  21.  De  rebus  corporaHbus  et  incorporalibus,  p.  165.  This  is  agreea- 
ble to  the  English  law,  by  which  a  possiblility  may  be  bequeathed. 
Bank  notes  whether  considered  as  cash,  or  securities  for  cash  7  11  Vez. 
662.     Chapman  v.  Hart,  1  Vez.  sen.  273. 

There  is  some  difficulty  in  the  English  law,  as  to  bequests  over,  and 
limitations  of  personal  estate:  the  general  rule  is  that  no  remainder 
over  of  personal  estate  can  be  devised :  but  there  are  many  distinctions 
taken  as  to  the  operation  of  words  of  limitation,  in  bequests  of  personal 
estate :  see  Rop^r  on  Leg.,  202.  et  seq.  and  Cambridge  v.  Rous,  8  Vez. 

$  22.  De  legato  genercdi,  p.  164  This  abrogates  the  law,  conse- 
quent upon  the  bequest  per  damnationem  which  gave  the  election  to  the 
heir,  see  tit.  XX.  ante. 

$  23.  De  optume  legata,  p.  164.  Sed  ex  constUutione,  Cod.  6.  43. 
nit 
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§  25.  Jus  aniiquam  de  incertis  personis^  p.  165.     Sacris  eonsitutUmp^ 
bus.     These  are  not  extant. 

§  29.  De  errore  in  nomine  legaiarii,  p.  167. 

Nomen,  was, the  family  name. 

*  Cognomen,  the  name  of  that  branch  of  the  family  placed  [  ♦626  ] 
after  the  ndmen. 

Preenom^n,  the  name  of  the  individual  prefixed  to  the  nomen. 

Agnomen,  a  name  assumed  from  some  particular  circumstance. 

Thus,  Publius,  Cornelius,  Scipio,  Africanus :  Caius  Julius  Caesar : 
here  Cornelius  and  Julius  were  the  nomina,  the  family  names. 

Scipio  and  Csesar  were  the  cognomina,  the  one  of  the  gens  or  family 
Cornelia ;  the  other  of  the  getts  Juliai 

Publius  and  Caius  designated  the  individuals.  The  individuals  in 
respect  of  the  original  family  or  clan,  were  agnaii;  in  respect  of  the 
particular  branch  of  the  family,  they  were  gentiles. 

The  rule  here  laid  down  as  to  the  name,  holds  also  under  the  civil 
law,  as  to  the  thing.  Although  it  may  be  miscalled,  yet  if  the  descrip* 
tion  or  appellation  be  sufficient  to  designate  the  article  or  person  intend* 
cd,  it  is  sufficient.     Dig.  de  legat.  1.     Dig.  33.  10.  7.  2.     Dig.  34.  6.  3. 

As  to  mistakes  and  incertainty  in  a  bequest  under  the  English  law, 
see  Roper  on  leg.  157.  et  seq.  and  the  following  cases  Thomas  v.  Thom- 
as, 6  Term  Rep.  671.  Doe  ex  dem.  Hayter  r.  Joinvillc  et  al,  3  East, 
172.  Earl  of  Scarborough  r.  Parker,  1  Vez.  Jun.  267.  Parsons  v.  Par- 
sons, lb.  266,  and  the  cases  in  the  note,  p.  267,  which  bear  upon  the 
present  section.  See  also  Ex  parte  Wallop,  4  Br.  ch.  ca.  90  and  Kennel 
1?.  Abbot,  4  Vez.  802,  where  a  legacy  given  to  a  person  under  a  particu- 
lar character,  which  he  has  falsely  assumed,  and  which  moved  the  tes- 
tator to  the  bequest,  the  rule  of  the  civil  law  is  adopted,  and  the  legacy 
fails.  Dig.  35.  1.  72.  6.  Cod.  6.  42.  27.  cited.  Stee  Swinburne,  473, 
et  seq. 

§  30.  De  fals€k  demonstraiione;  p.  167-  Dig.  35.  1.  19.  34.  Dig.  12, 
1.  6.  But  this  rule  could  not  apply  to  a  legacy  of  a  thing  that  did  not 
exist,  for  of  this  there  could  be  no  delivery.  Dig.  de  legat.  73.  1  and  2, 
Lex  eod.  103,  <^  10.    Sec  5  East,  51.    Roe  on  the  demise  of  Connolly  v. 

Vernon  and  Vyse. 

$  31.  De  faha  ca^sa  adjecta,  p.  168.  Dig.  de  Jegat.  1.  17,  §  2.  cum 
seq.  First,  because  the  legacy  is  fairly  referrable  to  the  good  will  and 
intention  c^  the  testator,  which  remain  at  all  events.  Secondly,  the 
legacy  itself,  and  not  the  reason  of  it,  attaches  to  the  legatee. 

$  32.  De  servo  heredis,  p.  168.  The  legacy  has  relation  to  the  time 
of  the  testament,  and  it  was  then  clearly  void :  for  a  slave  could  acquire 
only  for  the  use  of  his  master ;  t.  e.  as  a  general  rule.     Hence  the  di6<> 
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i^m  pf  Cftto  applies,  quod  qb  'initio  vUiasum  est^  iracLu  temporis  nan 

test  convcUescere.  Dig.  de  dirersis  reg.  jur.  29. 
[  *527  ]  ^QiiarUur.]  If  a  testator  gives  a  legacy  to  the  slave  of 
his  heir  without  annexing  any  condition,  such  a  legacy  is 
yoid;  for  a  bequest,  made  to  the  slave,  is  in  effect  made  to  the  heir;  and 
it  would  be  highly  absurd  in  a  testator  to  command  his  hei^  to  pay  a 
legacy  to  himself.  And  although  the  slave  of  the  heir  should  after- 
wards cease  to  be  under  the  power  of  his  master  in  the  life-time  of  the 
testator,  either  by  passing  to  another  master,  or  by  obtaining  his  free- 
dom, yet  this  would  give  no  force  to  the  legacy  ]  for  it  is  laid  down  as  a 
rule  by  Cato ;  quod,  ai  testamenti  facti  tempore  decessit  testator^  inutile 
foret ;  id  legatum,  quandocunque  decesserit,  non  valere.  ff.  34.  L  7.  Bu^ 
wh^n  legacies  are  conditional,  this  rule  is  not  observed;  for  in  such  be- 
quests nothing  is  regarded  but  the  event  of  the  condition.     Harris. 

$  33.  Z>6  domino  haredis,  p.  169.  The  legacy  cannot  belong  to  thQ 
«Iaye  af  heir :  for  it  is  evident  the  master  may  prohibit  him  from  becom- 
ujg  heiif,  or  sell  him  to  another  master. 

^  34.  De  Legato  post  mortem  hceredis,  p.  169.  Formedy,  as  ha^  b^^ 
already  remarked,  the  institution  of  an  heir  was  so  necessary  to  a  testa- 
ment, that  any  bequest  in  a  will  previous  to  such  institution  wa$  void. 
5y  degrees  the  praetors  excepted  Trust?,  {Jidei-^ommissa.)  Ulp.  in  frag, 
tit.  24,  §  12 1  and  tit.  25,  ^  6,  Juncto  Paulo,  1.  3  sentent  tit  6,  ^  1.  Jus^ 
tinian  abolished  this  strictness,  and  gave  validity  to  bequests,  whether 
{>lac9d  before  or  after  the  clause  by  which  the  heir  was  appointed.  Cod. 
de  testament.  1.  ambiguitas. 

^  36.  iSi  pfBnce  nomino  relinquatur,  p.  170.  Antoninus  Pius  first  raised 
m  objection  ^o  these  couditions  nomine  poenoe :  thinking  that  a  legacy 
yu^^t  to  \f^  fqunded  simply  on  the  kindness  and  good  opinion  of  the  tes- 
^tor  concerning  the  legatee ;  and  that  burthening  a  legacy  with  any 
tilling  like  a  penal  condition,  was  contrary  to  the  fair  and  reasonable  in- 
tent of  a  gift.  Ulpian  in  frag,  tit  24, 25,  ^  13.  Justinian  reinstated  the 
pld  laiy.     Cod.  de  his  qu89  poBuse  cans,  relinq. 

The  very  fruitful  subject  of  conditions,  is  no  farther  related  to  th^ 
Hre;sent;  section,  than  as  it  embraces  testamentary  conditions.  The 
doctrine  of  conditions,  says  Mr.  Butler  in  hia  note  to  Co.  Litt  201.  6.  is 
derived  to  us  from  the  feudal  law.  Doubtless  much  of  that  doctrine  so 
ipai;  as  relates  to  tenures,  services,  and  rents,  is  so.  But  as  much  of  it,  is 
derived  to  us  from  the  civil  law :  see  beside  the  present  section  concern- 
ing testamentary  conditions,  Inst  2.  14  11.  Inst  3.  16.  4^  5  and  6. 
p^S-  26.  7.  5.  8.  Dig.  28.  7. 1. 1.  3.  14.  Pig.  30.  1.  7.  9.  Dig.  35.  1. 
V  l.  7.  17.  ?}i.  31.  41.  62.  64.  72. 75.  79.  pig.  36.  2.  4.  Dig.  44.  7.  31. 
1^.  ^.  17^  77. 174.    Codf  6.  ?5. 1.    Cod.  ft,  jH.  wAm%.  cui  reiisfc ' 
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Cpd.  6.  46  4.  and  the  summary  of  the  French  *}aw  of  pon- 

ditioDs  in  Pothier  on  obligations,  ch.  3.  articles  1  and  2.      [  ^628  ] 

(page  118 — 135.  of  -the  American  translation.    Newbern,  N. 

C.)  which  is  the  same  with  the  civil  law  on  the  same  subject. 

By  the  civil  law,  all  conditions  imposing  celibacy,  or  widowhood, 
unless  till  the  puberty  pf  the  orphan  children  were  void :  but  legacies 
might  be  well  given  on  the  condition  of  marrying  or  not  marrying  such 
a  person.  Dig.  35.  1.  22.  62.  63.  64.  72.  100.  But  whether  by  ampli- 
ation this  is  to  be  contrued  against  any  conditional  restraint  of  marrying 
a  particular  person  ?  Swirib.  282. 

As  to  the  (Eiiglish)  common  law  doctrine  of  conditions,  ^nerally,  seei 
Butler's  notes,  Co.  Litt.  201—207.  and  213.  237.  Comyn's  Dig.  tit. 
Conditions. 

As  to  conditions  precedent  and  subsequent,  and  covenants  dependant 
and  independant  in  contracts,  see  the  useful  note  of  Serjeant  Williams 
to  Pordage  v.  Coke,  1  Saund.  Rep.  319.  which  includes  the  cases  to  Triur 
ity  term,  1.799;  also  1  Fonbl.  ch.  6,  ^  1  and  2.  p.  349.  388.  391. 

The  leading  case  as  to  dependance  or  independance  of  covenants,  j^ 
Kingston  v.  Preston,  quoted  in  Jones  v.  Berkely,  Doug.  689.  As  to  th§ 
doctrine  of  compensation,  Boone  v.  Eyre,  1  Hen.  Bl.  273.  Campbell  v. 
Jones,  6  Term  Rep.  573.     Hall  v.  Cazanove,  4  East.  477. 

Add  to  the  cases  cited  in  Williams's  Saunders,  Glazebrook  v.  Wood- 
row,  8  Term  Rep.  366.  Hall  v.  Cazanove,  4  East.  477.  Martin  v. 
Smith,  6  East  555.  Smith  v,  Wilson,  8  East  437.  Havelock  v.  Ged- 
des,  10  East.  555.  Smith  r.  Woodhouse,  2  Bos.  and  Pull.  New.  rep. 
233.    Bommann  v.  Tooke,  1  Canib.  N.  P.  Rep.  377. 

When  equity  will  relieve  the  breach  of  a  condition :  see  1  Ponb.  209. 
22a  387.  391. 

As  to  the  subject  immediately  connected  with  the  present  section,  viz. 
conditions  in  restraint  of  marriage ;  the  cases  are  well  collected  and  the 
general  principles  arranged  by  Ponb.  vol.  L  p.  245.  See  also  Rop.  on 
legr59— «6. 

I  add  the  following  references  on  the  same  subject 

Randall  v.  Payne,  1  Br.  ch.  ca.  6.  Scot  v.  Tyler,  2  Br.  ch.  ca.  431. 
See  Lord  Thurlow's  opinion  and  decree  in  this  case  at  full  length  in  2 
Dicken'sCh.  Rep.  712.  The  general  law  before  this  was,  that  conditions 
in  restraint  of  marriage,  were  to  be  considered  as  in  terrorem  only,  it  not 
being  to  be  presumed,  that  for  a  breach  of  duty  of  this  pardonable  na- 
ture, the  parent  would  incurably  deprive  the  child  of  an  intended  provi- 
sion. Harvey  t;.  Aston,  Forrester's  Rep.  212.  1  At  361.  Comyn's  Rep. 
726.  Reynish  v.  Martin,  3  Atk.  330.  Elton  v.  Elton,  1  Wils.  169.  Long 
i;.  Dennis,  4  Burr.  2062.  In  which  Lord  Mansfield  ^began 
by  sapng,  "  Conditions  in  restraint  of  marriage  are  odious,     [  ♦629  ] 
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and  "  are  therefore  held  to  the  utmost  rigour  and  strictness.  They 
are  "contrary  to  sound  policy.  By  the  Roman  law  (hey  are  aU 
void:'  That  is  to  be  understood  however,  under  the  restrictions  1  have 
above  laid  down;  to  wit,  the  conditional  injunction  of  celibacy— of  wi- 
dowhood, unless  till  the  children  arrive  at  puberty— of  not  marrying 
without  the  consent  of  some  other  person— or  by  ampliation  of  not  mar- 
rying  some  particular  person,  was  void :  and  the  legacy  was  demandable 
free  from  the  condition;  Dig.  35.  1.  106 :  but  the  marrying  of  A.  B.  or 
C.  might  be  made  a  condition  precedent.     Swinb.  281. 

Besides  this  notion  of  conditional  restraints  against  marriage  being  m 
terrorem  only,  the  courts  had  also  laid  it  down,  that  unless  there  was  a 
devise  over,  so  that  some  other  person  had  an  interest  in  the  performance 
of  the  condition,  the  condition  annexed  io  personal  legacies,  in  any  man- 
ner restraining  marriage  was  void.     Beflasis  v.  Ermine,  1   Ch.  ca.  22 
Semple  v.  Bayley,  Finch.  Prec.  in  Ch.  562.     Pulling  v.  Reedy,  1  Wilson 
21.     Wheeler  v.  Birgham,  3  Atk.  365,  and  the  other  cases  collected  in 
the  instructive  note  of  Mr.  Williams  to  Hervey  v.  Aston,  in  his  edition  of 
Forrester's  Cases  temp.  Talbot,  216,  and  even  in  case  of  a  devise  over 
of  residue,  it  had  been  held  doubtful  or  even  void.     Garret  r.  Prettv  2 
Vern.  293.    2F:reem.220.     Wheeler  r  Birgham,  3  Atk.  365.     Paget 'v 
Haywood,  cited  1  Atk,  378.      Eastland  v.  Reynolds,  1  Dickens,  Ch. 
Rep.  320. 

Lord  Thurlow  in  Scot  v.  Tyler,  combated  the  doctrine  of  legacies  in 
terrorem,  and  decided  that  wherever  the  residue  was  devised  over  it  suiv 
ported  the  condition.  '         '^ 

The  general  law,  (civil  and  canon)  respecting  legacies  in  restraint  of 
nfatriage,  is  elaborately  discussed  by  Swinburne  in  his  chapter  on  that 
subject,  p.  282.  Having  made  these  remarks  on  the  law  as  settled  in 
Scot  V.  Tyler,  I  proceed  to  add  a  reference  to  the  few  subsequent  cases  of 
conditions  in  restraint  of  marriage. 

Hutcheson  v.  Hammond,  3  Br.  ch.  ca.  128.  Dashwood  v.  Lord  Buike- 
ly,  10  Vez.  230.  Eastland  v.  Reynolds,  1  Dicken's  ch.  Rep.  317  Knicht 
V.  Cameron,  14  Yez.  289.  '  '""»"* 

Allconditions of  whatever  nature,  are  liable  to  be  avoided  or  con- 
trouled,  if  they  be  absurd,  or  impossible,  or  contrary  to  the  precepts  of 
religion,  or  positive  law,  or  public  safety,  or  public  decorum,  or  grossly 

r  *x^.  1  «^l"f  *.r  ^"J*  '*  "^^  ^  frequently  regarded  as  sufficiently  ful- 
[  ♦630  ]  filled,  if  it  be  *substantially  so,  according  to  the  intent  and 
meaning  of  the  contract  or  devise,  though"  not  formally  so. 
And  where  circumstances  unavoidably  prevent  its  being  perfectly  and 
completely  fulfilled,  equity  will  support  the  partial  fulfillment  of  it  if 
compensation  can  be  made  for  the  omission  of  the  remainder :  or  if  the 
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partial  fal&llmeat  of  the  verbal  direction,  be  a  reasonable  fulfillment  of 
the  intent. 

And  further,  where  circumstances  unavoidably  prevent  its  being  per- 
fectly and  completely  fulfilled,  equity  will  consider  it  as  fulfilled,  if  all 
be  done  that  could  reasonably  be  expected,  under  the  doctrine  of  Cy- 
pres, concerning  which  see  the  following  cases  and  references.  1  Pow. 
Contr.  448.  Attorney  General  v.  Guise,  2  Vem.  266.  Attorney  General 
V.  Green,  2  Br.  ch.  ca.  492.  ^  Freke  v.  Lord  Barrington,  3  Br.  ch.  ca.  28L 
Routledge  v.  Dorrill,  2  Vez.  jun.  357.  Attorney  General  v.  Boultbee,  lb. 
380.  Bristow  v.  Ward,  lb.  336.  Attorney  General  v.  WJiitchurch,  3 
Vez.  141.  Attorney  General  v.  Bdultbee,  lb.  220.  on  appeal  from  the 
former  case  before  the  master  of  the  rolls :  Attorney  General  v.  Andrew, 
lb.  633.  645.  Attorney  General  v,  Bowyer,  lb.  714.  Attorney  General 
V,  Minshull,  4  Vez.  14.  Corbyn  v.  French,  lb.  418.  Brown  v.  HiggSy 
lb.  713.  The  Bishop  of  Hereford  v.  Adams.  Lady  Twisden  v,  Adams, 
7  Vez.  324.  Andrew  v.  Trinity  Hall,  Cambridge,  9  Vez.  625.  Attorney 
General  v..  Whiteley,  11  Vez.  251. 

The  case  of  the  Holland  Company  against  the  intruders  on  lands 
north  and  east  of  the  Alleghany  and  Conewago,  was  also  a  case  of  Cy- 
pres.   4  Dall.  170. 

Tit  XXL  De  ademptione  legtzii,  p.  172.  A  legacy  might  be  revoked 
under  the  Roman  law,  by  word,  or  by  act.  As  in  the  latter  case,  if  a 
Testator  having  bequeathed  the  debt  to  the  Debtor,  should  afterward 
sue  him :  or  if  having  bequeathed  a  specific  article,  he  should  afterwards 
sell  or  give  it  away.  There  was  this  difference  between  the  express  and 
tacit  revocation  of  a  legacy,  that  in  the  former  case  it  became  void,  in  ^ 
the  latter  only  voidable.  Though  the  demand  might  be  repelled  by  the 
circumstances  of  a  tacit  revocation.  Ulp.  in  Frag.  24,  ^  22 :  and  arg. 
ad  1.  17.     Dig.  de  adimend.  legat     Dig.  eod.  1.  3,  $  ult.  and  1.  22. 

I  have  already  spoken  of  the  ademption  of  legacies ;  and  of  the  satis- 
faction  of  legacies ;  in  the  note  referring  to  those  decisions  that  related  to 
satisfaction  in  cases  of  mere  relations,  and  of  strangers. 

Where  a  devisee  shall  be  put  to  his  election,  see  Judge  Wilson's  edi- 
tion of  Bacon's  abridgment.  Appendix,  title  Election. 

*As  to  the  general  doctrine  of  Revocation  whether  express  [  *631  ] 
or  implied,  it  is  a  subject  too  copious  to  be  treated  of  at  the 
length  it  requires,  in  these  notes.  The  reader  may  consult  Swinburne 
624 — 536 :  Judge  Wilson's  or  Gwillim's  Bac.  Ab.  under  the  last  section 
of  the  title  Wills,  and  2  Fonbl.  357.  I  shall  refer  generally  to  the  later 
cases  in  East,  Bosanquct  and  Puller,  Yezey,  jun.  Dickens,  and  some 
American  cases,  thinking  such  a  reference  may  assist  the  reader's  re- 
searches. ^ 

Revocations  may  be  express,  or  implied,  or  intended  so  to  be. 
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An  express  revocation  may  be  complete  (a) :  or  incomplete  (b)  :  oi 
partial,  pro  tanto.  (c)  , 

An  implied  revocation  may  be  from  change  of  state  (d) :  so  far  as 
this  relates  to  marriage  and  birth  of  a  child  by  a  man,  or  marriage  by  a 
woman,  the  cases  have  already  been  referred  to  in  these  notes ;  or  it 
may  be  from  acts  on  the  part  of  the  testator  inconsistent  with  the  be- 
quests of  his  will  (e)  :  or  from  the  testator  parting  with  the  whok  es- 
tate, or  article  bequeathed,  (f ) 

The  following  are  decisions  that  bear  upon  the  class  of  cases,  (a) 

Ellis  V.  Smith,  1  Tez.  jun.  11.  Dickens,  225..  Buckram  v.  Ingram,  8 
Yez.  jun.  652.  (wherein  also,  a  legacy  charged  on  a  real  estate  by  a  will 
duly  attested,  may  be  revoked  by  an  unattested  instrument.)  Harrison 
V.  Foreman,  5  Vez.  207.  Humphrey  t;.  Taylor,  Dickens  257.  Havard 
n.  Davis,  2  Binney  Rep.  4D6.  (a  case  of  parol  revocation.)  Bates  9. 
Hotman,  3  Hening  and  Munford,  502.  Cogbill  r.  Cogbill,  2  Hening 
iM  Munford,  467. 

Class  (b).  Thomas  v.  Jones  et  al.  2  East.  488.  Short  ex  dem.  Gas- 
/eU  V,  Smith  et  al.  4  East.  419.  Bowes  v.  Bowes,  2  Bosanq.  and  Pull. 
500.  (a  case  of  after  purchased  lands.)  Maggison  v.  Moore,  2  Tez.  jun*. 
630.  Cave  v.  Holford,  3  Tez.  640.  Crosbie  v.  Macdonal,  4  Yez.  610. 
Lord  Carrington  t;.  Payne,  5  Tez.  633.  Ellison  v,  Ellison,  6  Tez.  656. 
Holder  t;.  Howel,  8  Tez.  97.  Pemberton  t?.  Pemberton,  12  Tez.  290. 
dlO.  Diifour  V.  Pereira,  Dickens  419.  Boudinot  v.  Bradford,  %  Dall.  Rep. 
866.  Lawson  v.  Morrison,  2  Dall.  Rep.  286.  Cogbill  t^.  Cogbill,  2  Hen- 
ing and  Munford,  467.     Bates  v,  Holman,  3  Hen.  and  Munf  502. 

As  to  the  cases,  (c)  Larkins  t^.  Larkins,  3  Bos.  and  Pull.  16.  109. 
Earl  Temple  v,  Dutchess  of  Chandos,  3  Tez.  685.  Williams  v,  Owens, 
2  Tez.  jun.  695.     Cave  v.  Holford,  3  Tez.  680. 

As  to  the  cases,  (d)     Charman  v.  Charman,  14  Tez.  580. 

As  to  the  cases,  (e)  Selwood  v.  Mildmay,  3  Tez.  310.  Hinkley  ». 
.Simmons,  4  Tez.  160.  Knollys  v.  Alcock,  5  Tez.  648.  7.  Tez. 
[  *532  ]  558.  *Baxter  v.  Dyer,  5  Tez.  656.  (which  contains  also  a 
case  of  marriage  with  birth  of  a  child  under  peculiar  circum- 
stances.) Ex  parte  Lord  Uchester,  7  Tez.  348 — ^381.  much  at  length. 
Ex  parte  Fearon,  5  Tez.  633.  Attorney  General  v.  Tigor,  8  Tez.  256. 
Maundrel  v.  Maundrel,  9  Tez.  256.  Sparrow  v.  Hardcastle,  Dickebs 
257.  Digby  v.  Legard,  lb.  600.  Peach  v.  Philips,  lb.  538.  Arnold  v. 
Arnold,  lb.  645. 

As  to  cases,  (f )  Goodtitle  v.  Otway,  1  Bos.  and  Pull.  576.  the  lead- 
ing cases.  Doe  ex  dem.  Dilnot  v,  Dilnot,  5  Bos.  and  Pull.  401.  Perry  v. 
Philips,  1  Tez.  jun.  255.  (a  case  of  after  purchased  lands ;  a  possibility 
deviseable.)  Brydges  v.  Duke  of  Chandos,  2  Tez.  jun.  417.  (this  is 
also  a  leading  case  J  and  inchid«8  after  purcKasfed  lands,  and  the*  distinc- 
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tion  thereon .  between  the  Civil  and  the  English  law.)  William  v. 
Owens,  2  Vez.  596.  Stewart  v.  Titchbone,  2  Vez.  602.  Cave  v.  Hol- 
ford,  3  Vez«  650.  Harmood  v.  Oglander,  6  Yez.  199.  8  Vez.  106. 
Ellison  V.  Ellison,  6  Vez.  656.  Attorney  General  w .  Vigor,  8  Vez.  256. 
Rose.  V,  Cunningham,  11  Vez.  654.  Darley  r.  Darley,  Dickens,  397. 
Mayer  v.  Gowland  lb.  663. 

$  1.  Z>0  translatianej  p.  172.  A  legacy  is  also  said  to  be  transferred 
when  it  is  appointed  to  be  paid  by  one  heir  and  afterward  by  another* 
Dig.  34.  4.  6«  There  was  some  nicety  depending  on  the  form  of  words 
used  in  transferring  bequests.  Thus,  I  give  and  bequeath  to  M«Thit, 
the  legacy  I  before  gave  to  Titius.  This  is  a  legacy  transferred.  Dig. 
34.  4.  5.  I  give  and  bequeath  to  Sempronius  the  same  share  that  I 
have  already  given  to  Seius :  this  is  an  additional  legacy  to  the  aame 
amount,  for  there  is  no  clear  and  positive  exclusion,  no  undoubted  spec»« 
fication  of  intention.  I  institute  Sempronius  as  heir  to  the  same  portion 
wherewith  I  have  instituted  Seius ;  This  is  an  appointment  of  co-heir- 
ship  Dig.  28  5.  15.     Dig.  50.  16.  142. 

Tii.  XXII.  De  lege  Fakidia,  p.  173,  I  have  already  noled  tb/B 
Lex  Puriay  and  the  Lex  Vokonia,  which  were  superceded  by  the  LeM 
Fakidia,  enacted  on  the  motion  of  Falcidius,  a  tribune  of  the  people^ 
under  the  sanction  of  Augustus,  714,  A.  U.  C.  By  this  law  a  testalof 
was  obliged  to  leave  one  fourth  of  his  property  to  his  heir ;  he  could  not 
bequeath  tiUra  dodraniem,  beyond  nine  ounces  put  of  the  twelve  whieb 
made  up  the  As,  or  whole  estate.  This  law  was,  in  fact,  equally  benei* 
ficial  to  testators  and  to  heirs,  because  it  ensured  the  execution  of  the 
will,  by  ensuring  a  competent  reward  to  the  heir  who  had  the  trouble. 
The  Lex  FcUcidia,  at  first  regarded  legacies  only :  it  was  afterwards 
very  properly  extended  by  ampliation  and  legal  construction  to  trusts : 
or,  as  some  say,  it  was  thus  extended  by  the  SencUtis  considium  PegaH' 
anum.  Trusts  were  certainly  included  within  the  equity 
*of  it  By  a  constitution  of  Antonine,  it  was  then  extended  [  ^533  } 
to  intestacies,  and  by  Sevenis  to  donations  mortis  causa. 
Cod.  de  kgat.  1.  5.  and  12« 

^1.  De  pluribus  hceredibus,  p.  173.  Suppose  Titius  and  Seius,  tw& 
heirs ;  Titius's  moiety  is  charged  with  legacies  nearly  to  the  amount  of 
the  whole ;  and  Seius's  moiety  is  uncharged ;  and  the  moiety  of  Titius' 
should,  by  death,  dereliction  or  otherwise,  accrue  to  Seius ;  he  would 
hold  it  under  the  right  of  deducting  from  the  legacies,  so  as  to  leave  «iie 
fourth  clear.  Dig.  de  legat.  1.  78. 1. 1.  §  13,  14  But  if  the  unburthened 
part  of  Seius  should  accrue  to  Titius,  the  legatees  of  Titius's  part  would 
be  benefitted,  for  the  Falcidian  retrenchment  would  not  take  place.  The 
reason  is,  that  Seius  takes  the  share  of  Titius,  of  course,  with  all  Ae 
rights  of  Titius  attached  to  it;  he  stands  in  the  place  of  Tkkis.    Whev^* 
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as  if  Titius  succeeds  to  the  ihare  of  Seius,  the  reason  of  the  Lex  Fal- 
cidia  fails;  for  Titius  in  this  case,  will  have  his  fourth  clear,  notwithstand- 
ingtheover  charge  of  legacies  onhis  own  share.     Cujasl.  4.  obs.  ch.  35, 36. 

$  2.  Quo  tempore  spectetur,  ^c.  p.  174.  The  death  of  the  testator  is 
the  period  that  fixes  the  relative  situations  of  the  legatees  and  heir.  If 
in  the  intervening  time  between  the  making  of  the  will  and  the  decease 
of  the  devisor,  the  estate  should  be  increased,  the  legatees  are  exonerated 
from  deduction  in  proportion.  If  it  hath«  decreased,  the  instituted  heir 
may  renounce.  Dig.  de  leg.  30.  73.  Cod  de  caduc.  tabl.  11.  Dig  de 
legat.  1.  1.  §  17.  1.  43.  ^  35. 1.  22.  ^  3.     Dig.  36.  1.  14.  6,  6. 

.  §  3.  QucB  detrahuntur  ante  Fakidiam^  p.  175.  The  retrenchment  of 
legacies  by  the  civil  law  was  pro  rata ;  except  perhaps  as  in  our  law,  as 
to  the  case  of  specific  legacies :  see  Yinnius  in  loco,  and  Paulus  1.  4.  sen- 
tent  tit.  de  senat.  consult    Pegasiano. 

The  lex  Falcidia,  might  be  made  inoperative,  1st.  By  the  express 
declaration  of  the  testator,  that  it  shall  be  so.  Authent.  sed  cum  testat. 
Cod.  h.  t.  from  novel.  1.  2ndly,  When  the  heir  acted  without  an  inven- 
tory, for  then  it  is  to  be  presumed  that  he  knew  the  Falcidian  defalcation 
would  be  unnecessary.  3dly,  When  the  heir  pays  all  the  legacies  with 
knowledge,  that  the  Falcidian  law  might  have  been  brought  to  bear  upon 
them. 

Tit,  XXIIL  De  fidei  commissariiB  hcereditatibus,  p.  176.  Trusts 
are  universal  or  particular :  universal,  when  the  estate,  or  some  portion 
of  it  is  charged :  particular,  when  the  heir  or  some  legatee  is  charged  in 
£Bivour  of  the  person  to  be  benefitted  by  the  trust.  The  present  title  re- 
lates to  universal,  the  next  to  particular  trusts. 
[  ^634  ]  *^  1.  Origo  fidei  commissorum,  p.  176.  Cod.  de  delat.  1. 
1.  Dig  de  legat.  1.  1.  103.  Dig.  284  Ulp.  in  frag.  tit.  25,  ^ 
1.  Dig.  50.  16.  178.  2.  juncio  Quifitiliano,  lib.  3.  Inst.  orat.  ch.  6. 
Justinian  puts  legacies  and  trusts  on  the  same  footing.  Cod.  commun. 
de  legat.  1.  1.  And  this  he  was  induced  to  do  from  the  complexity  and 
difficulties  of  the  practice  under  the  senatns  consulta  Trebellianum,  in 
the  reign  of  Mero,  and  Pegasiura,  in  the  reign  of  Vespasian.  By  the 
first,  the  instituted  heir  being  indemnified,  gave  up  to  the  person  to  whom 
the  trust  was  bequeathed,  either  a  part  or  the  whole  of  the  heirship,  ac- 
cording to  the  nature  and  extent  of  the  trust  created.  So  that  the  Prator 
gave  to  the  cestui  que  trust,  all  the  actual  rights  and  privileges  of  an 
heir,  with  a  power  to  commence  suits,  and  liability  to  actions  in  that  ca- 
pacity :  and  the  instituted  heir  was  discharged  either  in  whole,  or  pro 
tanto  according  to  his  renunciation.  He  was  thus  released  from  loss, 
but  was  entitled  to  no  recompence.  Hence  the  senatns  consultum  Pega- 
sianum  was  enacted,  by  which  two  points  were  established,  1st,  the  heir 
might  act  if  he  pleased  and  retain  his  fourth :  and  2ndly,  if  he  did  not 
choose  to  act,  he  might,  on  request  made  by  his  universal  fidei  commit- 
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sary,  or  cestui  que  trust,  and  at  his  risk,  be  compelled  to  take  it  and  per* 
form  the  duties :  the  fidei  commissary  bearing  all  the  expences.  In  this 
case  the  heir  was  not  entitled  tQ  his  fourth.  This  alteration  again  brought 
into  play  the  stipulations  emptor  et  vendiics  kcerediiaiis  between  the  heir 
and  ihe  fidei  commissary.  Dig.  15.  1.  37.  Dig.  60.  16.  69.  1.  And 
also  the  stipulation  partis  et  pro  parte,  where  there  was  a  partial  trust 
of  the  heirship.  See  the  Jurisconsult  Paul,  lib.  4.  sentent.  tit.  3.  Ul- 
pian  in  fragm.  tit.  26.  and  the  paraphrase  of  Theophilus  on  this  title. 

The  stipulation  partis  et  pro  parte  took  place  between  th6  fidei  com- 
missary and  the  heir,  when  the  latter  acted  under  the  senatus  consultum 
Ttebellianum,  and  took  his  remuneration  of  a  fourth,  or  as  it  might  hap- 
pen to  be.  The  stipulation  emptceei  venditca  hcereditaiis  took  place  when 
the  proceedings  were  under  the  senatus  consultum  Trebellianum,  and 
the  whole  duties  and  privileges  fell  on  the  fidei  commissary.  These  stip- 
ulations indeed  were  in  use  before  the  senatus  consultum  Trebellianumi 
but  were  brought  up  again  by  the  senatus  consultum  Pegasianum. 

Under  these  senatus  consulta,  the  heir  had  his  action  of  warranty 
against  the  fidei  commissary  ex  stipulcUu.  But  this  occasioned  so  much 
controversy,  that  it  gave  rise  to  the  ordinance  of  Justinian  hereafter  to 
be'noticed  under  section  7  of  this  title. 

$  2.  De  fidei  cammisso  lueredis  scripti,  p.  177.     Velpxire, 
vel  subcondiiione,  ^c.    *This  might  be  done  in  case  of  a     [  *53S  ] 
trust,  because  the  heir  nominally  instituted,  was  sufficient  to 

support  the  will. 

Hares  instituaiur.  In  England,  the  appointment  of  an  executor,  is 
as  essential  to  a  will,  as  the  appointment  of  an  heir  under  the  Roman 
law.  A  will  without  an  executor^  will  render  necessary  an  administra- 
tion cum  testamento  annexo.     Swinburne,  part  4.  sect.  2. 

No  particular  form  .of  words  are  required  to  create  a  trust  in  a  will. 
I  will,  I  desire,  I  request,  &c.  are  imperative.  See  the  note  to  Vandycke 
V.  Vanbeuren,  1  Caine's  N.  York  Rep.  85. 

§  4.  De  setiatusconstilto  Trebelliano,  p.  177,    Utiles  actiones,  Inst.  4  6. 16. 

$  5.  De  senatus  consuUo  Pegasiano,  p.  177. 

Post  quod  senatus  consultum  ipse  h(Bres.\  The  best  way  to  explain 
this  section,  will  be  to  transcribe  a  passage  from  the  paraphrase  of  The- 
ophilus, as  it  is  translated  by  Gul.  Otto  Reitz;  to  whom  the  literary 
world  is  much  obliged,  for  his  late  most  complete  edition  of  Theophilus 
in  Greek  and  Latin,  to  which  is  added  a  great  variety  of  notes  by  the 
editor  and  others.  This  edition  consists  of  two  volumes  in  4to.  and 
was  published  at  the  Hague,  in  the  year  I75I.  "  Post  hoc  autem  hares 
"  solus  subjacebat  oneribus  hsereditatis,  non  vero  fidei-commissarius : 
"  sed  denique  placuit,  fidei-commissarium  vicem  obtinere  legatiarii  par- 
"  tiarii,  id  est,  partem  dimidiam  accipientis.    Quondam  enim  quantum 
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"  genus  legati  erat,  dicebatorque  pariiiio,  ct  relinqiiebatur  hoc  modo  r 
"  TUius  mihi  hceres  esio,  et  cum  Seio  kcBreditatem  dividUo  in  dimidia 
"  portiotie.  Porro  igitur  hujusmodi  inter  eos  stipulationes  fiebant.  H»- 
"  res  legatarium  sic  interrogabat ; — spotides,  legataries  si  ego  convetUus 
"  viginii  aureos  solvero,  eorum  mihi  semissem  dare  ?  et  dicebat,  span- 
"  deo.  Rursiisque  legatarius  haeredem  sic  interrogabat ; — spandes,  si  ab 
"  fuBreditario  debitare  viginti  aureos  acceperis,  semissem  mihi  dare,  i  e, 
"  decern  7  et  dicebat,  spondee :  atque  haec  stipulatio  vocabatur  Partis  et 
"  PRO  PARTE.  Ad  exemplum  igitur  legatarii  partiarii  stipulatio  procede- 
"  bat  hoeredem  inter  et  fidei-commissarium :  et  interrogabat  haeres  fidei- 

"  commissarium  sic ; spondes^  Jidei^commissarie,  si  quadraginta  aU' 

"  reos  poscar  a  crediiore  hcareditario^  dare  mihi  triginta  ?  et  hseres  intcr- 
"  rogabatur  a  fidei-commissario ;  spondes,  hceres,  si  a  debUore  hcerediia- 
"  rio  quadraginta  aureos  acceperis,  triginta  mihi  dare  ?  et  dicebat,  spon- 
"  deo.  Atque  hoc  modo  fidei-commissarius  universalis  ricem  obtinebat 
"  legatarii :  oportebatque  commune  esse  pro  rata,  fidei-commissarium  in- 
"  Jter  et  haeredem,  lucniYn  et  damnum."  Theoph.  h.  t  Harris. 
[  ♦SSe  ]  *$  6.  Quibus  casibus  locus  est  senaius  constdto,  A*c,  p. 
179.      See  2  Black.  Comm.  p.  328.    . 

^  7.  Pegasiani  in  TrebeUianum,  transfusioj  p.  180.  Justinian  hav- 
ing thus  blended  the  two  senatus  consulta,  it  followed,  1st,  that  although 
the  heir  was  required  to  give  up  to  the  fidei  commissary  an  heirship  bur- 
thened  with  trust  legacies  beyond  the  dodrans  or  three  fourths,  still  the 
heir  might  retain  his  fourth,  improperly  called  the  Quartum  Trebellia- 
num :  for  it  was  the  Palcidian  fourth  extended  to  trusts,  not  by  the  Tre- 
bellian,  but  the  Pegasian  senatus  consul  tum.  2ndly,  All  actions  were 
divided  in  proportion  to  their  shares :  if  the  nominated  or  instituted  heir 
retained  his  fourth,  he  bore  one  fourth  of  the  expence :  if  he  restored  the 
whole  heirship  to  the  fidei  commissary  he  bore  no  part.  Srdly,  If  he  re- 
fused to  take  upon  himself  the  duties  of  the  heirship,  he  might  be  com- 
pelled so  to  do,  on  being  indemnified  by  the  fidei  commissary. 

Quam  in  Jidei-commissaritim.]  The  term  cestui  que  trust,  used  at 
present  in  our  own  law,  seems  in  general  to  convey  the  meaning  of  the 
vroxA  fideir-commissarius  ;  but  yet  not  precisely :  it  was  therefore  thought 
most  proper  to  anglicise  it  in  the  translation,  as  we  have  no  single  Eng- 
lish word,  adequate  to  the  sense  of  it :  for  a  fidei-commissary,  in  the 
Roman  law,  denotes  a  person,  who  has  a  beneficial  interest  in  an  estate, 
which  for  a  time  is  committed  to  the  faith  or  trust  of  another.  Harris. 
$  10.  De  fidei  commissis  ab  intestate  rdlctis,  p.  183.  Cum  alioqui  fo- 
gata.  That  is^  according  to  the  former  law :  for  by  the  law  of  Justini- 
an, Cod.  6.  43.  which  puts  legacies .  and  trusts  on  the  same  footing,  a  le- 
gacy bequeathed  by  codicil,  or  otherwise  included  in  the  present  section 
Is  good  as  a  trust  if  not  as  a  legacy. 
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$  12.  De  probatUme  fideirconmussi^  p.  183.  De  calumnia  juraverit. 
Cod.  6.  42.  32. 

Tit,  XXIV.  De  sbtgulls  rebus  per  Jideir-commissum,  p.  185.  The 
former  title,  as  was  observed,  related  to  universal,  the  present  relates  to 
particular  trusts.  But  since  ihe  ordinance  of  Justinian,  the  distinction 
is  not  of  much  import. 

Quomvis  a  legaiario.]  This  was  the  ancient  law ;  but  by  Justinian's 
constitution  [Cod.  6.  t.  43.]  legacies,  and  gifts  in  trust,  are  allowed  to 
crime  in  aid  of  each  other  reciprocally :  so  that,  to  use  the  words  of  the 
ordinance,  omnia,  qucenaturaliter  insunt  leffatis,  et  fidei  commissis  inhce- 
rere  intelligantur  ;  et  contra,  quicquid  fidei  commiUitury  hoc  intelligatur 
eae  legatuw — from  which  it  follows,  that  a  legatary  may  now  be  charg-* 
ed  with  the  payment  of  a  legacy.     Harris. 

*^  3.  De  verbis  Jidei  commissarum,  p.  186.     See  the  above     [  *537  ] 
cited  note  to  1  Caines's  N.  York  Rep.  85.  and  the  note  to  Doe 
V.  Aldridge,  4  Term  Rep.  265. 

Tit  XXV.  CodicUlorum  origo,  p.  187.  Formerly  codicils  made  be- 
fore a  will  were  void.  After  trusts  began  to  be  favoured,  they  were 
considered  as  sufficient  to  support  a  trust;  if  not  actually  repealed  by  a 
subsequent  will.  But  when  Justinian  put  legacies  and  trusts  on  the 
same  footing,  either  the  one  or  the  other  might  be  given  by  a  codicil 
whether  before  or  after  a  will,  or  by  an  intestate.  But  the  institution  of 
an  heir  can  only  be  by  will. 

Codicillorum  jvs.]  The  word  codicillus,  or  codicil,  is  a  diminutive 
from  codex,  a  book ;  and  denotes  any  unsolemn  last  will,  in  which  no  heir 
or  executor  is  named.  ^'Godicilli  dicti  sunt  parvi  codices;  id  est,  tabel- 
'^  lee  ex  codicibus  aut  lingo.  Itaque,  quemadmodum  testamentum  codex, 
"  appellatur, 

"  Codice  saevo 

^*  Hseredes  vetat  esse  suos,  ^c.  Juv.  Sat.  10.  quia  testamentum  in 
'^codicibus  tantum  scribebatur,  sive  tabulis  grandioribus,  ita  voluntas 
"suprema,  minus  solemnis  aut  plena,  codiciUi^  et  aliquando  numero 
'^unitatis  codicillus;  propterea  quod  scribi  solita  erat  in  codicillis,  id  est, 
"tabulis  brevioribus  et  tenuioribus,  ita  factis,  ut  facile  quo  cuique  com- 
'^  modum  esset,  circumferri  posseiU.  Heineccio  autem  judice,  codicilli 
"  apud  veteres  sunt  epistolce  vel  scriptura  ad  alios  missse :  quia  ergo 
"codicilli  plerumque  perscribebantur  in  forma  epistolarum,  hinc  et  no- 
"men  retinuerunt.'^     Ftnn. 

^  1.  CodidUi  fieri  possunt,  vel  ante,  vel  post,  S^c.  p.  188. 

Nan  tantum  testamentum.\  "  It  is  granted  of  all,  [says  Swifibume] 
"  that  a  codicil  may  be  made  either  by  him,  who  died  intestate,  or  by 
"him,  who  died  with  a  testament.  If  the  codicil  is  made  by  a  person, 
"  who  dies  intestate,  the  legacies  therein  must  be  paid  by  him,  who  shall 
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^'  have  the  administration  of  the  eoods  of  the  deceased,  with  the  codicil 
"  or  testamentary  schedule  annexed.  And,  if  a  codicil  is  made  by  him, 
''who  hath  also  made  a  regular  testament,  then,  whether  it  was  made 
''  before  or  after  the  testaninit,  it  is  to  be  reputed  as  part  and  parcel  of 
''the  testament,  and  it  is  to  be  performed  as  well  as  the  testament;  uii- 
"less,  being  made  before  the  testament,  it  appears  to  be  revoked  by  the 
"testament,  or  to  be  contrary  to  that,  which  is  contained  in  the  tcsta- 
"ment.''     Suin.  part.  1.  sec.  5.  ^ 

"  Codicilli  et  ab  intestate  confici  possunt,  et  facto  testamento.  Ab 
"intestato  facti  suis  ipsis  viribus  nittmtur  et  vicem  testamenti  exhibent : 
"  proinde  quicunque  intestati  successor  erit,  sive  Iegitimus,sive 
[  ^o'lS  ]  *"  honorarius  etiam  postea  natus,  codicillis  rclicata  prsestabit. 
"Testamento  autem  condicto,  codicilli,  quocunque  tempore 
"  facti  fuerint,  ad  testamentnm  pertinent,  viresque  ex  eo  capiunt,  etiamsi 
"in  eo  confirmati  non  sint;  et  infirmato  testamento  codicilli  concidunt. 
"lUud  vero  interest  inter  codicillos  testamento  nominatim  confinnatos  et 
"  non  cx)nfirmalos,  quod  illis  relicta  etiam  directo  jure  valent,  veluti  lega- 
"  ta  et  libertates  directo  datse ;  perindeque  omnia  habeantur,  ac  si  in  tes- 
"tamento  scripta  essent,  excepta  causa  haereditatis ;  at,  quae  codicillis 
"non  confirmatis  relicta  sunt,  sive  verbis  directis  sive  precariis,  debentur 
"jure  fidei-commissi.  Sed  non  est,  quod  de  his  amplius  dicamus;  cum 
"enim  confusa  nunc  sit  legatorum  et  fiidei-commissorum  natura,  dubit- 
"  andum  non  est,  quin  legata,  codicillis  etiam  non  confirmatis  data  di- 
"recto,  nunc  valeant.''      Vinn. 

"^  2.  Codicillis  hfcreditas  directo  dari  non  potest,  p.  188. 

Eut  it  can  be  given  indirectly:  as  if  a  testator  by  codicil,  charges  his 
testamentary  heirs  to  renounce  in  favour  of  the  fidei-commissary  of  his 
codicil :  Dig.  dc  hered.  inst.  77.  Dig.  de  condit.  instit.  10.  And  in  one 
case  there  may  be  a  direct  substitution  by  codicil,  as  in  Dig.  ad  senat. 
consult.  Trebell.  76,  where  a  direct  pupillary  substitution  is  converted 
into  a  trust  benigna  interpretatione.  Heirship  then,  as  it  cannot  regular- 
ly be  given,  cannot  be  taken  away  by  codicil,  which  does  not  suffice  for 
disinherison  direct  or  conditional. 

Codicillis  autem  hcereditas.  Groenewegen,  in  his  book  of  abrogated  laws, 
says,  that  the  distinctions  between  testaments  and  codicils  have  now 
ceased  to  be  observed  almost  every  where.  Eandem  enim  or  ordbia- 
tionis  soleinnitcUemrequirunt,  alque  ita  suprema  HoUandive  curia  censuit; 
et  confusis  coram  nominibus  haredi  instittitionem  ad  substantiam  testa- 
menti  necessariam  esse  negaiii  pragmatici ;  hinc  qtioque  codicillis  haredi" 
totem  directo  dari  et  adimi,  ideoque  et  exficeredoUionein  scribi,  moribus 
nostris  nil  vetat,    Groenew.  de  11.  abr.  in  Inst.  2.  t.  21. 

In  England  the  appointment  of  an  executor  makes  the  only  difference 
between  a  testament  and  a  codicil ;  and  this  difference  is  little  more  than 
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nominal ;  for  whatever  may  be  done  by  the  one,  may  be  also  done  by  the 
other;  so  that  a  condition  may  be  imposed,  an  estate  may  be  given,  or 
an  heir  disinherited,  as  well  by  codicil  as  by  testament ;  and  even  lands 
may  be  disposed  of  by  a  codicil,  if  it  is  signed  by  the  deceased,  and  at- 
tested by  three  witnesses  in  his  presence,  though  the  deceased  left  no 
testament ;  (for  a  codicil,  in  its  true  sense,  denotes  any  testamentary 
schedule,  and*  may  stand  singly,  without  relation  to  any  other  paper;) 
and,  even  where  there  is  a  testament,  disposing  of  real  estate,  that  testa- 
ment may  be  altered  or  revoked  by  a  codicil  properly  *exe- 
cuted.  And,  where  personal  estate  only  is  bequeathed,  the  [  *539  ] 
same  degree  of  proof,  (and  it  has  already  been  said  what  de- 
gree of  proof  is  sufficient,)  will-  establish  either  a  testament  or  a  codicil; 
and  the  one  may  revoke  or  confirm  the  other,  either  wholly  or  in  part, 
according  to  its  respective  contents.     Harris. 

§  3.  De  numero  et  solemnitate,  p.  189. 

A  will,  by  the  Roman  law,  is  revoked  by  a  subsequent  will :  a  codicil 
is  not  revoked  by  a  subsequent  codicil.  Hence  there  may  be  many  va- 
lid codicils  if  they  be  not  contradictory.  A  will  is  necessary  to  an  heir, 
and  an  heir  to  a  will,  but  it  is  not  so  with  a  codicil.  The  latter  also  re- 
quired fewer  ceremonies  than  a  will.  But  a  woman  could  not  witness  a 
codicil  any  more  than  a  will. 

NtUlam  solemnUatem,  When  it  is  said,  that  no  solemnity  is  required 
in  making  a  codicil,  the  compilers  of  the  institutions  must  be  understood 
to  mean  no  extraordinary  solemnity,  as  that  of  bringing  seven  witnesses 
to  subscribe  it,  as  in  case  of  a  testament :  for  it  is  necessary  by  the  civil 
law,  that  a  codicil  should  be  supported  by  five  witnesses :  Cod.  6.  t.  36. 
1.  8,  which  is  the  ordinary  number  required  to  attest  several  other  trans- 
lations. Cod.  4.  t.  20.  1.  28.  But,  in  England,  there  is  in  this  respect  no 
distinction  between  a  testament  and  a  codicil ;  for  either  may  be  sup- 
ported by  an  equal  number  of  witnesses : two  are  regularly  requir- 
ed to  a  testament,  and  the  same  number  is  also  required  to  a  codicil ; 
but,  if  either  a  testament  or  a  codicil,  contains  a  devise  of  a  real  estate, 
three  witnesses  are  indispensably  necessary  by  act  of  parliament.  Vid. 
29  Car.  2.  cap.  3.     Harris. 

Lib.  111.  .  TituL  L  De  hereditatibnSy  qu<t  ah  intestato  deferuntur^  p. 
Wl. 

The  preceding  book  treats  of  IVilla  :  the  present  of  Intettacies  ;  and 
the  order  of  Succession,  incases  where  a  man  dies  leaving  property,  but 
no  will. 

The  118th  Novel,  which  stUl  remains  a  part  of  the  law  of  England  on 
this  subject,  in  cases  not  otherwise  decided  or  provided  for,  has  altered 
the  doctrine  laid  down  in  this  book  of  the  Institutes;  so  that  a  brief  his- 
tory of  the  changes  which  the  Roman  law  has  undergone  on  the  subject 
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of  successions  ab  inteatato,  will  be  moie  than  expedient  I  am  chiefly 
indebted  for  the  present  preliminary  remarks,  to  those  which  Ferriere 
has  prefixed  to  the  third  book  of  the  Institutes. 

By  the  law  of  the  12  tables,  there  were  but  two  classes  of  legitimate 
heirs :  sui  haeredes,  or  proper  heirs,  and  agnati,  or  paternal  heirs,  last 

succeeding  only  in  default  of  the  others. 
[  *640  ]  *il  suns  hcsr^Sy  was  required  to  be  a  descendant  in  the 
first  degree  from  the  intestate  in  a  direct  line,  and  to  have 
been  in  the  power  of  the  intestate,  at  the  time  of  his  decease ;  hence  the 
children  of  a  deceased  son  who  shared  with  the  uncle,  were  sui  hcsredea 
to  the  uncle  by  representation  only.    ^  de  heredit.  qucs  ab  intest.  dtfer. 

The  praetors  and  the  emperors  altered  the  law  of  the  twelve  tables. 
The  praetors  called  to  the  succession  emancipated  children  ptr  bonarutn 
possessionem  unde  liberie  on  condition  that  they  brought  into  hotchpot  the 
property  acquired  during  emancipation ;  so  that  the  whole  might  be  sub- 
ject to  an  equal  division  among  all  the  children  of  the  deceased.  ^  9 
eod  tit. 

The  imperial  constitutions  placed  the  children  of  deceased  daughters 
in  the  rank  of  proper  heirs,  on  condition  that  when  they  shared  wiJii 
proper  heirs,  they  should  take  one  third  part  less,  and  when  witii  agna- 
tes, a  fourth  part  less.     ^  uU,  ibid. 

In  default  of  proper  heirs,  agnates  or  collaterals  on  the  male  side, 
were  called :  as  consanguine  brothers,  (bom  of  the  same  father)  pater- 
nal uncles  and  grand  uncles,  and  their  children,  and  other  descendants 
of  the  paternal  line,  who  had  not  quitted  the  family  by  any  change 
of  state. 

Hence,  in  defect  of  proper  heirs,  the  law  of  the  twelve  tables  called 
the  nearest  agnate  to  the  succession,  without  distinction  of  sex :  herein 
observing,  that  there  was  no  right  of  representation  among  agnates,  but 
the  nearest  excluded  all  the  re^t ;  and  also,  that  if  the  nearest  agnate  re- 
nounced, the  succession  did  not  go  to  the  next  in  order,  but  escheated  to 
the  treasury. 

The  jurisprudence  of  the  middle  age,  retrenched  from  the  disposition 
of  the  12  tables,  excluding  all  females  from  the  succession,  except  sis- 
ters, and  preferring  more  distant  males.  Vid.  Vinn.  ^  3.  cfe  legiiima  ag- 
not.  success. 

As  the  law  of  the  12  tables  called  up  the  nearest  agnate  only,  if  there 
were  none  such,  or  he  renounced,  the  property  escheated.  But  the  prae- 
torian law,  moderated  this  rigour,  and  in  these  last  mentioned  cases,  ad- 
mitted the  nearest  ci^ates  per  bonorum  possessionem,  unde  cognaii : 
and  still  further,  in  defect  of  agnates  and  cognates,  the  husband  or  wife 
surviving,  succeeded  to  the  exclusion  of  the  treasury,  per  bonorum  pos- 
sessionem unde  vir  ei  uxor. 
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s  According  to  the  above  account,  the  father  was  not  considered  as  ag- 

£  nate  to  his  emancipated  son ;  but  Justinian  by  the  last  law  of  Cod.  de 

emancip.  liber,  disregarded  the  circumstance  of  emancipation.     Also  the 
w  mother  could  not  rank  with  the  agnates  of  the  son,  nor  the 

^  *daughter  with  the  agnates  of  the  mother ;  but  the  praetor     [  *641   ] 

admitted  them  reciprocally  to  succession  ex  ordine  cognato- 
rumputa  per- bonorum  possesnonem  unde  cognatu  But  by  the  Senatus 
Consultum  Trebellianum,  a  mother  of  several  children  was  ranked  in 
the  first  degree  of  assignation  to  her  son,  in  default  of  1st,  proper  heirs 
of  the  deceased :  2ndly,  the  father  of  a  deceased  son  or  daughter :  3rdly, 
the  consanguine  brother  of  the  deceased,  i.  e.  by  the  same  father :  the 
mother  was  admitted  jointly  with  a  consanguine  sister,  (a  sister  by  the 
same  father)  ;  but  this  underwent  some  changes,  which  will  be  noted. 

Finally,  by  the  orphitian  Senatus  Consultum,  under  Marcus  Aure- 
lius,  the  sons  and  daughters  of  a  mother,  were  preferred  to  all  the  ag- 
nates of  the  mother,  without  excepting  even  brothers  bom  of  the  same 
fathers. 

These  Senatus  Consulta,  regarded  also  the  claims  of  children  born  out 
of  wedlock. 

These  remarks  relate  to  the  five  first  titles  of  the  present  Book  of  the 
Institutes. 

We  come  next  to  succession  in  cases  of  Intestacy,  imder  the  118th 
Novel,  which  establishes  three  degrees  of  legitimate  succession,  descend* 
ants,  ascendants,  and  collaterals.     And  first  of  Descendants. 

It  calls  to  the  succession  all  legitimate  children  without  distinction ;  so 
that  sons  and  daughters,  grand-sons  and  grand-daughters  exclude  uncles 
or  others  in  the  ascending  line,  except  as  to  the  property  acquired  by  the 
deceased  for  the  father  by  virtue  of  the  paternal  power :  for  the  usu- 
fruct granted  to  the  father  of  certain  property  acquired  by  and  belong- 
ing to  the  son,  was  preserved  to  the  father.  Without  considering  also 
any  difference  of  state  or  quality  of  such  children,  whether  under  power 
or  not  at  the  death  of  the  deceased ;  without  regard  to  difference  of  sex 
or  age,  and  of  course  neglecting  all  consideration  of  primogeniture. 
Without  regard  also,  whether  the  descendants  claimed  from  the  made  or 
female  side,  and  without  consideration  of  degree ;  enquiring  only,  wbe- 
there  they  were  in  the  direct  line  descending. 

This  Novel  altered  the  former  law  in  the  following  points. 

1st  In  making  no  difference,  whether  the  deceased  were  under  power 
as  dijilius/amilms,  emancipated^  ox  pater  familias,  at  the  time  of  his  de- 
cease :  under  the  previous  law,  the  uncle  succeeded  to  an  intestate  ^/iiW^ 
familiasj  in  exclusion  of  the  children,  except  in  military  and  quasi  mili- 
tary property ;  pecuUum  castrense  el  qitasi  castrense  ;  as  the  Institute  re- 
marks in  the  tide  Quibtis  nan  £st  perfnissam  facere  testamenium :  and 
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all  adventitious  property  belonged  by  right  of  peculium  to 
[  "^542  ]    't^the  father  of  the  deceased,  though  he  left  children.       This 
Novel,  cut  off  the  claim  of  the  uncle  except  as  to  the  mere 
usufruct  of  adventitious  property. 

2ndly.  In  admitting  to  equal  participation,  male  and  female  children 
without  distinction:  though  this  change,  as  to  emancipated  children, 
consisted  in  making  this  admission  a  part  of  the  civil  law  instead  of  the 
praetorian  law,  which  admitted  them  per^  banarum  possessionem  unde  U* 
bericumonere  colkUionis, 

3rdly.  In  admitting  equally  descendants  from  the  intestate,  ivhether 
in  the  male  or  female  line ;  and  taking  away  the  diminution  of  share 
before  required  from  the  latter,  when  they  were  called  in  conjunction 
with  proper  heirs :  and  directing  this  succession  to  be,  not  perjcapiia  bul 
per  stirpes. 

As  to  the  fourth  and  last  point,  the  admission  of  descendants  without 
regarding  the  prerogative  of  degree ;  this  does  not  differ  from  the  former 
practice  respecting  the  legitimate  succession  of  descendants.  The  right 
of  children  to  represent  or  stand  in  the  place  of  their  deceased  parent, 
having  been  allowed  before  that  Novel  was  enacted. 

As  to  the  right  of  representation,  which  was  never  limited  in  the  di- 
rect line,  it  may  be  observed, 

1st,  That  the  children  of  one  who  has  renounced  the  succession  to  his 
father,  or  been  disinherited,  could  not  succeed  to  the  uncle,  who  left  chil* 
dren  of  the  first  degree,  or  grand-children  from  a  child  deceased :  for 
ihis  right  of  representation  is  derived  through  the  father,  where  it  is  cut 
off.  But  when  the  uncle  leaves  no  children  or  grand-children,  then  the 
nephews  and  nieces  do  not  succeed  in  the  right  of  their  father,  but  their 
own.  2ndly,  The  children  of  a  person  civUiier  mortuus  succeed  to  an 
imcle,  although  they  share  with  their  uncles  and  aunts  in  the  succes- 
sion. Dig.  1.  6.  7.  3rdly,  Children  in  the  first  degree  succeed  to  equal 
portions. 

The  next  chapter  of  the  118th  Novel,  relates  to  the  succession  of  As- 
cendants, and  embraces  two  cases.-  1st,  where  fathers  and  mothers  alone 
succeed  to  their  children.  2ndly,  Where  the  deceased  hath  left  relations 
in  the  ascending  line,  with  brothers  and  sisters  of  the  whole  blood,  or 
connected  by  each  side ;  ex  utritisque  parentibus  conJuncH. 

As  to  the  first  case.  Fathers  and  mothers  and  all  ascendants,  exclude 
all  collaterals,  except  brothers  and  sisters ;  although  such  collaterals  may 
be  in  a  nearer  degree :  partly  in  consideration  that  they  gave  existence 
to  the  deceased;  partly  from  considerations  of  natiural  reverence  {pieta- 
tis  intuitu  f)  and  partly  as  some  consolation  for  the  loss.  The 
[  *643  ]  paternal  ascendants  were  preferred  by  the  Trebellian  ^senates 
consult ;  but  by  this  Novel,  ascendants  on  the  one  side  and 
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the  other  were  equally  admitted.  If  there  was  a  father  only,  or  a  mo- 
ther only,  such  would  succeed  in  exclusion  of  an  ascendant  in  a  more 
distant  degree.  Also,  if  there  were  no  fathers  or  mothers,  but  several 
ascendants  in  equal  degree,  the  property  was  not  therefore  always  equal- 
ly divided  between  them :  but  one  half  was  given  to  the  ascendants  be- 
ing representatives  of  the  father,  whatever  their  number,  and  the  other 
half  to  the  ascendants  representing  the  mother.  For  had  father  and 
mother  been  living,  they  would  have  succeeded  equally.  Thus  an  un» 
cle  on  the  Other's  side,  will  take  as  much  as  an  uncle  and  an  aunt  to- 
gether on  the  maternal  side. 

Hence  where  succession  is  regulated  by  this  chapter  of  the  Novel,  no 
distinction  it  made  between  property  that  came  by  the  father's  side  or 
by  the  mother's :  and  the  rule  patema  pcUemis,  nuUema  nuUemis  do^9 
not  hold :  but  a  maternal  uncle  will  succeed  to  property  descended 
from  or  bestowed  by  the  father,  equally  with  an  uncle  on  the  paternal 
side. 

Nor  is  difference  of  sex  regarded  under  this  rule  of  succession. 

As  to  the  second  case  under  this  second  chapter,  where  ascendant 
relations  concur  with  brothers  and  sisters  of  the  whole  blood,  they  sue* 
ceed  with  them  per  capita :  and  it  is  only  brothers  and  sisters  thus  doub- 
ly  connected,  on  each  side,  that  do  partake  with  near  ascendants,  excep- 
tU  inqiiit  Jttstinianus  solis  fratribus  ex  utroque  parente  conjunctis.  The 
father  in  this  case  acquiring  his  own  proportion  in  full  right,  cannot  claim 
the  usufruct  of  his  children's  portion.  But  when  there  is  no  father  or 
mother,  brothers  and  sisters  do  not  exclude  uncles  or  aunts  or  other  as- 
cendants in  default  of  uncles  and  aunts,  but  concur  with,  or  partake  in 
the  succession  with  them,  per  capita. 

Suppose  three  brothers  of  the  deceased ;  an  uncle  and  aunt  on  the  pa- 
ternal side ;  and  an  uncle  on  the  maternal  side ;  each  brother  will  have 
a  sixth ;  the  paternal  uncle  and  aunt  a  sixth  and  a  half  between  them, 
and  the  ascendants  the  other  half  between  them. 

Ascendants  a  second  or  third  degree  distant,  exclude  brothers  and  sis- 
ters connected  on  one  side  only,  or  the  half  blood.  This  is  a  conclusion 
from  the  passage  of  the  text  si  vera  eum  a$cendentibu9  inveniuntur  fratrm 
eC  9orareB  ex  uti  imque  parerUibus  conjunctis  (of  the  whole  blood)  cun^ 
proadmis  gradu  ascendent^us  vocabantur.  Of  course,  if  these  only  are 
tailed,  the  half  blood  are  not  called. 

According  to  this  second  chapter  of  the  118th  Novel,  nephews  of  the 
whole  blood,  do  not  partake  with  ascendants,  when  the  father  of  the  de- 
ceased  is  dead,  although  there  should  be  brothers  of  the 
whole  *blood.    T^iis  however  was  changed  by  the  first  chap-    [  ♦644  ] 
ter  of  the  127th  Novel,  which  enacted  tiiat  when  there  were 
brothers  of  the  whole  blood,  the  nephews  of  the  whole  blood  migbt  be 
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admitted  to  concur  with  such  brothers  and  with  ascendants.  But  as 
they  come  in  only  as  representing  their  father,  they  take  not  per  capita 
but  per  stirpes ;  and  succeed  to  that  portion  only  which  their  father 
would  have  claimed,  if  he  had  been  alive. 

As  to  the  third  chapter  of  the  ll8th  Novel  on  the  succession  of  Col- 
laterals. 

1st,  If  llie  deceased  leave  neither  descendants  nor  ascendants,  the  suc- 
cession falls  to  his  brothers  and  sisters  of  the  whole  blood,  in  exclusion 
of  the  half  blood.  See  Nov.  84.  But  in  case  of  brothers  and  sisters  of 
the  half  blood  only,  they  are  admitted  to  equal  shares. 

2ndly,  Nephews  of  the  whole  blood  succeed  Vith  their  own  uncles 
and  aunts  of  the  whole  blood  {germanh:)  but  by  stock  only  per  stirpes: 
for  they  succeed  solely  as  representatives  of  their  parent. 

3rdly,  Nephews  of  the  whole  blood,  exclude  those  of  the  half  blood, 
as  a  brother  of  the  whole  blood  would  exclude  nephews  and  nieces  (^ 
the  half  blood. 

4thly,  Nephews  exclude  uncles  and  aunts  of  the  deceased,  though 
each  are  in  the  third  degree.  Filii  fratrum  in  hoc  casu  representationis 
jure  finguntur  esse  in  gradti  secundo,  et  He  patruos  excludu.nL  On  the 
principle  also,  that  collateral  descending,  should  be  preferred  to  collate- 
ral ascending  relations ;  quia  hereditas  naiuraliter  descendit  pottus  quam 
ascendii. 

5thly,  If  the  deceased  left  neither  brothers  oor  sisters,  nephews  or 
nieces,  the  other  collateral  relations  are  admitted  in  the  order  and  degree 
of  their  relationship,  without  regard  to  sex.  The  ancient  difference  be- 
tween agnation  and  cognation  in  this  respect  being  abrogated  by  the  4th 
chap,  of  this  Novel. 

The  right  of  representation  granted  by  this  third  chapter  of  the  118th 
Novel  to  nephews  and  nieces,  and  to  no  other  collaterals,  takes  place  in 
the  three  following  cases  only. 

1st,  W^ien  nephews  and  nieces  concur  or  share  with  a  brother  or  sis- 
ter of  their  deceased  uncle  or  aunt :  in  this  case  they  succeed  per  stirpes. 
The  former  law  admitted  a  right  of  representation  among  collaterals,  in 
no  case.  See  ^  4  o/  Inatit.  de  legitim.  agnat.  success.  This  being  in 
fact  a  new  law,  was  construed  strictly.  Hence,  when  nephews  of  dif- 
ferent brothers  and  sisters  succeeded  to  their  uncle  or  aunt  who  had  left 
neither  brother  or  sister,  the  division  was  made  per  capita,  and  not  per 
stirpes. 

[  *545  ]        *And  as  it  is  usually  held,  representation  does  not  take 

place  in  the  collateral  line,  unless  in  favour  of  the  childrea 

of  brothers  and, sisters,  when  they  §hare  in  the  succession  \rtth  their 

uilcle  or  aunt,  the  brother  and  sister  of  the  deceased, 

2dly,   Representation  takes  place  when  the  nephews  of  the  whole 
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blood,  are  preferred  to  brothers  and  sisters  of  the  half  blood :  which 
could  not  take  place  but  by  representation  ;  for  a  nephew  is  in  the  third 
degree,  and  brothers  and  sisters  in  the  second. 

3dly,  When  there  is  an  uncle  and  a  nephew  of  the  deceased.  Hence 
by  the  3rd  chap,  of  the  118th  Novel,  Justinian  would  have  the  nephew 
exclude  the  uncle,  Which  could  only  be  done  under  the  privilege  of 
representation,  which  brings  the  nephew  a  degree  nearer  than  the  great 
uncle,  who  is  but  uncle  to  the  deceased.  This  also  is  an  innovation  on 
the  former  law. 

Tne  preference  of  the  whole  blood,  is  a  privilege  accorded  by  this 
Novel,  to  certain  collateral  relations,  and  no  doubt  a  reasonable  one. 
Duplex  enini  viitculum  quod  est  ih  fratre  germano  fortius  est  utiico  illo 
quod  iniercedit  inter  fratres  consanguineos  aut  uterinos.  The  fourth 
chapter  takes  away  the  distinction  between  agnates  and  cognates. 
When  an  unmarried  person  dies  without  relations  ascending,  descend- 
ing, or  collateral,  his  property  escheats  to  the  public  treasury.  But  a 
legitimate  unbroken  marriage,  protects  the  succession  to  the  survivor. 
This  privilege  of  the  Exchequer  6r  public  treasury  proceeds  from  the 
want  of  an  heir,  Cod.  10.  10.  1 .  4.  Creditors  in  this  case  have  a  lien 
on  the  property.  Dig.  49.  14.  11.  If  the  deceased  died  a  member  of 
any  lawful  company  or  college,  that  shall  succeed  before  the  exchequer. 
Cod.  6.  62.  t. 

Succession  being  not  a  natural  but  a  civil  right,  varies  in  almost  eve- 
ry country.  The  rule  paterna  paternis,  matema  maiernis^  was  adopted 
in  France,  Loix  civiles.  Tom.  -3  prsef.  ^  4.  and  in  England  1  Co. 
Litt   13.  a. 

So  ill  England,  the  whole  blood  universally  excludes  the  half  blood, 
and  succession  ascending  by  right  line  takes  place  in  no  instance.  It  is 
of  little  consequence  what  regulations  society  adopts  on  this  subject, 
provided  they  te  clear,  and  of  easy  application.  The  variation  in  Eng- 
land dependant  upon  feudal  principles  whose  reason  has  long  ago  ceas- 
ed to  operate — and  upon  the  right  of  primogeniture  which,  in  this  coun- 
try, we  have  discarded,  still  gives  a  perceptible  tinge  to  much  of  the 
law  of  descent  and  succession  on  this  continent.  Though  it  must  be 
allowed  that  the  statute  of  distributions  of  this  state,  is  founded  as 
much  on  principles  of  natural  equity,  as  can  reasonably  lie 
expected.  *For  common  -cases,  the  state  of  Pennsylvania  [  *546  ] 
has  made  as  fair  and  judicious  a  will,  as  men  usually  make 
for  themselves. 

The  118th  Novel  will  be  found  at  the  end  of  the  text,  and  I  shall  in- 
sert at  the  close  of  this  nqXe,  a  translation  of  those  sections  of  it,  that 
bear  immediately  on  the  present  subject. 

In  the  mean  time,  however,  I  am  strongly  tempted  to  insert  the  fol- 
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lowing  entertaining  and  useful  remarks  of  Dr.  Taylor  (Civ.  Law,  p. 
637.)  on  the  subject  of  succession  ab  intestato  :  an  author,  who,  though 
he  may  be  desultory  and  immethodical,  as  Gibbon  complains  he  is,  pre- 
sents his  reader  notwithstanding,  with  notes  of  great  learning,  great 
taste,  and  great  instruction. 

"  The  succession  into  the  estates  of  intestates  is  one  of  the  most  un- 
certain points  of  law.  I  call  it  uncertain,  1st,  because  there  are  not 
found  perhaps  two  nations  upon  earth,  that  have  fixed  upon  the  same 
method  of  conveyance  :  and  2dly,  because  there  is  scarce  one,  but  what 
has  at  some  time  or  other  difiered  even  from  itself.  With  the  Romans 
particularly,  the  distribution,  which  prevailed  for  some  time,  took  a  dif- 
ferent turn,  even  while  the  Emperor  'was  compiling  his  body  of  Law, 
and  the  system  of  the  Novels  (the  CXVIIIlh  particularly)  entirely  de- 
feats the  doctrine  laid  down  in  several  titles  of  the  third  Book  of  the 
Insiittiles,  where  that  matter  was  considered,  and  meant  to  be  establish- 
ed.    With  the  Novels  it  was  settled. 

To  contemplate  therefore  this  question,  the  stream  of  nature  conducts 
us  first  to  view  succession  in  the  order  of 

Descendants.  This  was  the  natural  course,  and  the  general  direction 
of  Providence.  And  be  it  observed,  that  Natural  Law  is  said  by  some 
to  be  interested  no  farther,  that  in  the  succession  of  those,  who  claim 
from  under  us  :  and  that  Ascendants  and  collaterals  are  called  in  by  Civ- 
il Law.  Which  yet  by  others  is  denied,  and,  I  think,  with  sufficient 
reason.     However  the  primary  distribution  of  nature  is  very  apparent. 

Cum  llatio  Niaturalis,  quasi  Lex  quaedam  tacita^  liberis  parendum  he- 
reditatem  addiceret  velut  ad  debitam  successionem  eos  vocando^  propter  quod 
it  in  Jure  Civili  suorum  heredem  nomen  eis  inductum  est^  ac  nejudieio 
parentis^  nisi  mentis  de  sausis  sumtnoveri  ab  ea  successione  possunt.  D. 
48.  20.  7. 

The  great  rule  of  succession  among  the  Romans,  in  the  method  which 
lies  before  us,  viz.  the  succession  of  descendants,  is  comprised  in  these 
few  reflections ;  T/icU  (1)  descendants,  while  they  last,  exclude  all  other 
relations  whatsoever :  That  (2)  there  is  no  respect  had  to  primoge- 
niture, and  (3)  no  preference  iQ  regard  to  sex :  ThcU  there 
[  *547  ]  *is  (4)  no  exclusion  of  any  ever  so  remote  degree :  and  last- 
ly (5)  That  the  estate  of  the  intestate  makes  so  many  ffcne- 
ral  shares,  as  that  there  are  distinct  heads  in  his  immediate  descend- 
ants. 

I.  For,  as  this  downward  direction  was  the  primary  and  principal  re- 
commendation of  natural  law,  it  followed,  that  inheritances  could  never 
revert,  or  be  thrown  upwards  {inter  Ascendentes),  nor  be  turned  aside 
{inter  CoUaterales),  as  long  as  any  were  to  be  found  in  the  line  below,  or 
that  of  descendants,  in  infinitum.     For  the  principle,  upon  which   this 
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succession  rested,  was  the  Jus  Repraesentaiionis^  which  cannot  be  fairly 
or  reasonably  imagined  in  any  other  line  than  in  that,  to  which  we  give 
existence.  There  is  something  of  successive  in  the  idea  of  representa- 
tion, something  which  looks  like  keeping  up  an  order  or  a  series ;  and 
though  to  brothers  it  may  be  applied  in  some  sense,  to  fathers  and 
grandfathers  it  can  be  applied  in  little  or  none. 

II..  III.  The  second  and  third  particulars,  viz.  the  disregard  of  sex  and 
primogeniture,  in  which  these  people  diflFered  from  most  others,  as  well  be- 
fore, as  after  them,  are  of  that  arbitrary  consideration,  that  little  remains 
to  be  observed  upon  that  disposition.  But  natural  equity  has  a  great 
stroke  in  the  two  last,  and  calls  for  some  regard : 

IV.  V.  That  descendants  of  the -second,  third  or  fourth  degree,  should 
be  raised  to  a  kind  of  level  with  those  of  the  first,  and  not  stsTnd  ex- 
cluded, even  while  some  of  the  first  remain :  That  children  of  a  remote 
descent  should  inherit  along  with  the  immediate  one  (I  suppose  the  way 
cleared  before  them)  is  agreeable  to  truth  and  justice.  The  grandchild- 
ren etc.  of  Sempronius  by  a  son  that  is  gone,  stand  to  Sempronius  in  the 
place  of  that  son.  They  would  have  had  their  shares  through  that  fa- 
ther, if  he  had  lived;  and  represent  iim  therefore,  or  succeed  to  his 
rights,  now  he  is  removed. 

And  hence,  because  many  children  may  succeed  into  one  father's 
rights,  it  follows,  that  the  Jus  Repraesentationts^  which  transmits  the   • 
estate  of  Sempronius  to  his  immediate  descendants,  shall  undergo  a  con- 
siderable alteration  in  those  descents  or  generations  that  follow  after. 
Though  Sempronius  may  be  represented  by  any  number  of  children  in- 
differently and  cut  into  so  many  shares  accordingly,  yet  will  each  of 
those  children  be  represented  by  their  whole  families ;  not  by  so  many 
distinct  heads  of  children,  as  Sempronius  was,  but  by  all  their  children 
collectively  (let  their  number  be  what  it  will)  laying,  as  it  were,  their 
heads  together  to  form  one  common  stock.     For  all  those  grandchildren 
gregaiimy  have  that  right  in  common,  not  separate  to  each 
*  which  their  father  had  to  himself.   And  this  is  called  succes-     [  *548  | 
sio  in  stirpes :  the  other  when  all  share  alike,  in  Capita. 
Thus  in  the  scheme. 


r— — ^ 


B  C 


D.  E. 

The  estate  of  Sempronius  A  will  be  divided  into  two  equal  parts,  and  B 
and  C  will  each  be  heirs  ex  semisse.  But  supposing  that  C  is  gone  be- 
fore his  father,  then  shall  B  still  be  heres  ex  semisse,  and  D  and  E  ex 
quadrantCy  each.     Or  put  the  case 
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A. 


B.  C, 


D.  E. 


F.     G.    H 

that  C  and  D  should  both  be  gone,  and  D  be  represented  by  P  G  and  H 
then  will  B  as  before  be  heres  ex  semisse,  E  ex  quadrante,  and  F  O  and 
H  will  succeed  each  of  them  ex  unda.  Or  put  the  case,  that  E  is  dead, 
without  issue  also,  then  will  F,  G,  and  H,  be  each  of  them  heres  ex  sex- 
tante.  * 

But,  taking  leave  of  descendants,  supposing  that  Sempronius  dies  in- 
testate, without  heirs  of  his  body,  we  are  then  directed  to  the  consider* 
ration  of 

Ascendants^  Though  this  may  be  against  natural  order,  it  is  not 
against  natural  affection.  And  I  think  therefore  that  doctrine  is  not  to  be 
admitted,  which  maintains,  that  parents  have  no  right  to  the  goods  of 
their  children,  dying  childless  and  intestate,  unless  they  had  been  re- 
lieved by  the  civil  law.  We  have  seen  what  title  the  indigent  father 
has  to  a  maintenance,  and  the  same  way  of  reasoning  will  serve  in  the 
one  case  as  well  as  the  other.     See  Gothofred.  ad  Nov.  1  Praef  $  2. 

And  when  St.  Paul  said,  2  Cor.  XII.  14.  The  children  ought  not  to 
lay  up  for  the  parents^  but  the  parents  for  the  children^  it  is  spoken  with 
a  view  to  the  ordinary  course  of  providence.  It  is  the  rule,  without 
regard  to  the  exception. 

But  I  observed,  that  this  is  up  the  stream,  and  against  the  common 
order  of  succession.  And  the  ancients  always  gave  it  that  melancholy 
consideration.  We  find  it  a  constant  matter  of  complaint  in  their  fu- 
neral sorrows,  when  such  calamities  befell  them.  Tnrbato 
[  *549  ]  ordine  mortalitatis — ^parentes  filio  contra  ordinem — et  quod 
miserrimum  est  mater  fecit  filiae — ordine  retrogado  defuncto 
— parentes  male  ivdicantibus  fatis  supertites — memoriam  posuerunt  con- 
tra votum — quod  fUius  patri  facere  debuerat  ipse  fecit — aequivs  enim>  fu- 
erat  vos  hoc  mihi  fedsse — quae  prior  debui  mori  DCLXXXVI.  9^are 
the  common  expressions  upon  the  occasion. 

To  give  these  considerations  some  little  attention  : 

This  is  the  language  of  the  Poet  Ovid.  1.  Heriod.  101. 
Di  precor  hocjubeant,  ut^  euntibus  ordine  fatis, 
lUe  meos  ociilos  comprimatj  iUe  tuos. 
And  of  the  lawyer  also :  D.  5,  2.  15.  pr. 

Nam  etsi  parentibus  nan  debetur  jUiorum  hereditas^  propter  velum 
parentium^  et  naturalem  erga  filios  caritatem^  tarbato  tamen 
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ordine'mortalitatis,  non  tnimu  parentiktt,  quam  Vlt>«ri»  pit  r*' 
linqai  debet. 
Thus  the  inscriptions : 

ANTONINUS  SEVERUS  AQUILA  HIO  JACET 
SINE  ANIMA  MISERABIU  FATO  aUI  VIXIT 
ANNOS  BISSENOS  ET  SEX  MENSES  CUI  VOTA 
ERANT  UT  PARENTIBUS  ISTA  PARARET 
SET  MORS  IMMATURA  FECIT  UT  FACERENT 
PARENTES  FIUO  CONTRA  ORDINEM. 

Grater.  DCXLIX.  4. 
Another  remarkable  expression  is  contra  votwm,  as  we  have  just  seea 
fiom  Papinian,  D,  6.  2.  15.  pr.  Add.  29.  4.  26. 1.--38.  6.  7.  1.— 38.  2.  6a 
2.    And  so  the  inscriptions  run. 

MOTARIAE  P.  F.  PIIS& 
MASCELLIO  F.  FEUX  BT 
TUTATIA  CRISPINA 
FILIO  DULCISSIMO 
MEMORIAM  POSUERUNT 
CONTRA  VOTUM,    Gruter.  DCXCVl.  la 
TTius  we  read  in  Plutarch  in  Vita  Catonis  Maj. 

HtBx*  itijxti^  KATAPAN,  an  ETXHIV  fiyeitat  x6,  mio*  vi*»f  Xi/s  mmi*tl»m, 

Hitjus  ilfo^er,  ezsecrationem,  non  votum,  duxit^  ipsum  at^peratUtmre' 
Unqnere. 

And  it  is  not  to  be  doubted,  but  that,  from  this  strain  of  affection,  ami 

diis  parental  sotbrstition,  that  very  word  has  gained  its  signification. 

Qui  totot  diet  precab<tntwr,  tt  immolabant,  ut  »ui  »U>i  l^eri  tupertU- 

tei  ettent,  tuperttitiori  9unt  appdlati,  quod  n»menvottea  latin*  pit- 
tuilt  Cic.  U.  de  N.  D.  2S. 

*L.  SPERATI  DESIDERATI  ADULESCEN  (  ♦650  J 

TIS  SPEI  ET  PIETATIS  INCOMPARABI 

LIS  SPERATI  HERMODORUS  ET  IVUA 

NA  PATRES  MALE  INDICANTIBUS 

FATIS  SUPERSTITES  PC^UERUNT.        Grater.  DCOVn.  6. 

Nfm  est  ignoium,  qualem  ie  m  personam  pairia  iuigesuria :  fsum  nam 

ftunus  quam  liberos  dilexisti :    excepto  eo,  quod  non  oplabas  aopor^ 

stitem  Senec.  de  Gonsolat.  ad  Marciam.  init 

Flautus  begins  his  Asinaria  with  a  memorable  passage : 

Sicut  tuum  yis  unicum  gnatum  tu» 

Supereaseritsd^  sospitem  et  mpersiitem ! 

Ita  te  obtestOT,  per  senectutem  tuam.  ' 

Perque  illam,  quam  tu  metuis,  uxorem  tuani* 

Siquid  med  erga  tu  hodie  falsum  dixeriiy 

Ui  iibi  superatea  tuoor  <BUdem  siei, 

Atque  ilia  viva  vivus  ut  pestem  oppetas.^ 
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The  superstition  in  this  passage,  between  the  case  of  the  son,  and  of  the 
wife,  is  considerably  different. 

And  lastly,  this  leads  me  to  recommend  a  new  word  to  the  Lexicons, 
(I  do  not  recommend  the  age  of  it): 
M.  L.  FLORUS  M.  FL.  F.  M.  L.  FL.  PRONEPOS  INFEU 
CISS.  PARENS  AFFUGTUS  PRAEPOSTERITAE 
NAT.  HV,  FILUUM  VN.  H.  COND.  QUEM  IMPORTUNA 
MORS  ADEMIT  PRAEREPSITQUE    SENII  BACULUM 
GUI  JAM  DEFESSA  AETAS  ADNITENS  PERBREVES 
ANNOS  SS.  ALLEVABAT.    HUNG,  ANTE  MORS  ADSE- 

QUITUR 
ClUAM  TRISTES  LAGHRIMAE  DESERVERINT 

NOTA  POST  Gruter  DGLXXXIV.  6. 

Prceposieritas  is  a  very  uncommon  expression,  and  I  believe  a  barbar- 
ous one.     But  the  idea  it  represents,  is  very,  suitable  to  our  subject. 

It  is  upon  all  these  accounts,  that  the  succession  of  the  parent  into  the 
estate  of  the  child  is  always  attended  with  these  unfavourable  expres- 
sions, Luctuosa  Hereditas,  G.  6.  25.  9.  Luctuosa  Portio,  G.  3.  28.  28. 
Triste  Lucnim,  G.  6.  59.  11.  Durae  Fortunae  solatium,  G.  6.  56.  4. 
Tristis  Successio,  Inst.  3.  3. 2.  And  it  was  imagined  by  lawyers  to  pass 
m  OrbUatis  solatium    There  is  a  law  often  quoted  upon  this  occasion : 

Non  sic  Parentiims  Liberonim^  ut  Ldberis  Farentium  debetur  HtreditOM  : 
Parentes  ad  bona  Rberorum  Ratio  miseratioms  admiitU^  liberos  naturaeiimul 
etparentium  commune  votum,     D.  88.  6.  7. 1. 
To  settle  therefore  the  rule  of  successions  in  Linea  Ascendente,  there 
are  two  cases  to  be  supposed  possible. 
[  *  561   ]        ^I.  Either  there  are  no  collaterals  besides,  11.  or  there  are. 

I.  If  there  are  no  collaterals,  then  the  succession  of  the  in- 
testate's estate,  dying,  as  we  suppose,  childless,  reverts  in  that  melan- 
choly order,  we  have  been  just  observing,  and  falls  to  his  father  and 
mother,  or  to  either  of  them  surviving,  to  the  exclusion  of  everybody 
above. 

For  it  must  be  observed,  that  here  is  no  Jus  repraeseniaiionis  ;  which 
I  observed  followed  the  order  of  nature  and  of  blood,  and  is  constantly 
imagined  downwards.  Therefore,  contrary  to  what  was  found  to  be  the 
rule  in  descendants,  here  every  nearer  degree  excludes  the  remoter,  and 
even  the  mother  shall  exclude  the  grandfather. 

II.  But  if  we  suppose  collaterals  to  be  left  along  with  ascendants,  the 
succession  shall  be  divided.  And  put  the  case,  that  there  is  left  a  father 
and  mother,  a  brother  and  sister,  all  the  four  shall  succeed  in  equal  por- 
tions. However,  some  caution  is  necessary  to  be  observed,  and  these 
rules  are  not  to  be  forgotten : 
(1).  Collaterals  never  can  exclude  ascendants,  even  in  the  remotest 
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degree.    For  the  preference  is  with  the  ascendants ;  and  collaterals  can 
only  share,  not  exclude. 

(2)  The  collaterals  that  share  with  the  defendants  must  be  brothers,  or 
brothers'  children  at  farthest.  No  one  can-  be  admitted  to  a  dividend 
beyond  that  degree.  For,  as  before,  the  preference  is  properly  with  the 
ascendants ;  brothers  were  not  called  in  till  late  in  law,  viz.  by  the 
CX  Vlllth  Novel,  and  brothers'  children  still  later,  viz.  by  the  CXXVIIth. 

(3)  The  succession  of  ascendants  alone,  of  ascendants  joined  with 
brothers  and  sisters  of  the  whole  blood  (for  the  half  blood  is  excluded) 
is,  as  was  observed,  in  Capita:  but  the  succession  of  brothers  and  sisters 
children,  in  concurrence,  is  in  Stirpes^  because  they  represent  their  pOf 
renti^  and  many  may  represent  one. 

The  last  consideration  regards 
Collaterals.  And  here  we  suppose,  that  no  one  is  left  either  in  the  ascend- 
ing or  descending  line  whatever.     I  can  imagine 
.   1.  Brothers  and  sisters  alone. 

2.  Brothers  and  sisters  together  with  brothers  and  sisters  children. 

3.  Brothers  and  sisters  children  alone. 

1.  Brothers  and  sisters  alone,  of  the  whole  blood,  succeed  in  Capita^ 
to  the  exclusion  of,  the  half  blood, 

2.  Brothers  and  sisters  children,  concurring  with  brothers  and  sisters, 
succeed  in  stirpes.  . 

3.  Nephews  alone  succeed  in  Capita,  nan  in  iStirpes :  for  they  succeed 
(now)  in  their  own  right,  and  not  by  representation. 

*The  half-blood  succeeds  for  want  of  the  whole  blood,  [  ♦662  ] 
regularly  and  uniformly,  in  the  manner  of  the  whole  blood. 
And  because  the  half-blood  is  called  into  the  succession  in  failure  of  the 
whole,  it  will  follow,  that  a  nephew  of  the  half-blood  shall  exclude  an 
uncle  of  the  whole.  Because  the  uncle's  right  only  commences^  when 
representation  ceases. 

In  a  concurrence  of  half-blood,  viz.  when  brothers,  etc.  by  the  father's 
side  succeed  along  with  brothers  by  the  mother's  side,  the  rule  of  law  is, 
that  they  succeed  separately  into  the  goods  of  the  separate  sides :  and 
into  the  common  goods  in  common. 

If  none  of  these  are  given,  then  the  next  relation  indifferently,  suc- 
ceeds in  order  of  proximity.  For  the  Jus  RepraesenteUionis  is  specific, 
not  general :  it  is  extended  to  brother's  children,  but  goes  no  further. 
Thus  the  uncle  of  the  intestate  would  be  excluded  by  the  nephew,  be- 
cause the  nephew  by  this  right  of  representation  is,  as  it  were,  in  the 
entail :  But  the  uncle  of  the  intestate  would  not  be  excluded  by  a  son 
of  that  nephew.  For  the  right  of  representation  being  now  stopt,  the 
uncle  is  nearer  in  degree,  than  the  brother's  grandson. 
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If  tbers  be  two  next  kindred  of  equal  degree,  they  are  equally  enli* 
lied  to  the  succession,  whether  on  the  father's  side,  ot  on  the  mother's  and 
eucceed  in  capita. 

These  are  the  general  principles  of  Justinian's  last  regulation  upon 
this  head.  But  in  many  of  these  distributions  which  stand  so  far  re* 
moved  from  natural  right :  where  the  stream  of  blood  must  run  but  cool 
and  languid :  where  it  is  impossible  to  balance  the  affection  towards  one 
yalation  with  the  affection  towards  another,  by  principles  of  nature; 
tiiere,  human  invention  has  insinuated,  its  assistance,  and  that  is  one 
great  reason  of  what  I  have  observed  above,  viz.  that  no  two  nationff 
can  ever  be  found  that  agree  in  these  delicate  circumstances. 

In  the  English  law  again,  a  great  deal  depends  upon  the  distincticm 
into  real  and  personal  estates,  which  the  Roman  law  knew  nothing  of 
This  was  agreeable  to  the  genius  of  our  ancestors,  who  distributed  their 
lands  in  fee,  and  expected  some  emolument  in  return.  As  the  Saxous 
therefore  were  perpetually  loading  descents  with  services,  and  of  conse- 
quence were  led  to  direct  those  descents  where  those  services  were  likely 
to  be  ravintained  with  rhe  greatest  vigor  and  advantage :  This,  I  say,  is 
thelairest  reason,  and  looks  likely  to  be  the  true  one,  why  the  father  can- 
not succeed  (in  this  kingdom)  into  the  landed  estate  of  his  son.  Be- 
Qansfi  he  canhot  be  supposed  to  be  in  a  condition  to  perf(»rm  the 
service  that  is  expected  from  it.  It  was  one  reason  given  in  the  feudal 
lsp9F,  lor  the  exclusion  of  daughtei^s.     Quia  FUic^  servifia  prceslare  wm 

possunt. 
[  '^SSi  ]  "^I  have  here  exhibited  what  I  professed,  viz.  an  accoant 
how  this  distribution  stood  by  civil  law :  I  am  sensible  it  de- 
iiwee  a- fuller  consideration,  and  it  might  be  useful,  to  bring  it  into  com- 
parisoa  with  the  distribution  of  other  states,  who  have  laid  themselves 
iiut  upon  the  equity  of  assigning  the  order  of  successions ;  In  which 
some  have  been  pretty  successful.  But  of  this  hereafter ;  if  that  here* 
ii£to  should  ever.ccHne,  when  I  shall  be  called  upon  to  improve  thee^  |fe- 
Wfinis  into  a  system,  and  these  institutes  into  a  digest.    Taylor. 

NOTEL  118th. 

Preface  :  Declaring  the  provisions  of  former  laws  <mi  this  subject,  con- 
solidated and  re-enacted  in  the  present  Novel,  under  the  heads  of  the 
suoeesmon  of  relations  in  the  descending  line ;  the  succession  of  relations 
in  the  ascending  line  :  and  the  succession  of  collateral  relations- 

Chap.  1,  Of  the  succession  of  descendants. 

Every  relation  of  a  deceased  person  in  the  (right)  line  descending,  of 
whatever  sex  or  degree,  whether  related  by  the  father's  or  by  the  moth- 
er's side,  whether  under  power  or  free,  is  preferred  to  every  relation  in 
the  ascending  line,  or  collateral.  Although  the  deceased  were  himself 
mider  power,  yet  his  children,  of  whatever  sex  or  degree,  shall  be  pre- 
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ferred  to  the  parent  nnder  whose  power  the  deceased  was,  in  respect  of 
that  property  which,  by  our  laws,  was  not  acquired  for  the  parent.  For 
the  usufruct  of  such  properiy  we  reserve  to  the  parent ;  but  with  this 
proviso,  that  if  any  such  descendant  should  die  leaving  children,  such 
children  or  other  descendant  shall  succeed  in  place  of  their  proper  parent, 
whether  they  be  under  power  of  the  deceased  at  the  time  of  his  death, 
or  not;  taking  in  such  case,  that  portion  of  the  property  of  the  deceased 
intestate,  which  their  own  parent  would  have  been  entitled  to,  had  he 
been  living ;  which  succession  our  predecessors  have  denominated  per 
stirpes,  or  by  stock.  (<^  6.  Inst,  de  heredit.  ab  intestate.  2  Gains  8.  §  7. 
Cod,  de  suis.  1.  2.)  In  this  order  of  succession  we  make  no  enquiry  as 
to  the  degree,  but  call  up  grand-children  generally  to  the  succession  con« 
currently  with  the  sons  and  daughters  of  a  son  or  a  daughter  previously 
deceased ;  and  this  without  consideration  of  sex,  or  whether  they  sprang 
from  the  paternal  or  maternal  side,  whether  they  be  free  {suijurisj)  or 
Still  under  power.  Thus  we  have  enacted  as  to  descendants,  and  we 
now  proceed  to  ascendants.  (N.  B.  By  throwing  aside  all  considera^ 
tions  whether  the  claimants  in  succession  sprang  from  the  male  or  female 
0ide,  the  old  law  was  changed.  Not.  18.  4  ult. — Cod.  de  suis.  9. 13. 
which  is  thus  repealed.  Inst,  de  heredit.  ab  intest.  §  4. — Cod.  Theod. 
de  legit,  hered. 

*Chap.  2.  Of  the  succession  of  ctscendanis.  [  *654  ] 

If  the  deceased  hath  left  no  descendants,  his  father  or 
mother,  or  any  other  surviving  relatives,  in  the  right  line  ascending,  shall 
succeed  in  preference  to  all  collaterals,  except  brothers  of  the  whole  blood, 
as  shall  be  noticed  presently.  If  there  be  many  ascendants,  let  the  near- 
est in  degree  be  preferred,  whether  male  or  female,  whether  descended 
from  the  paternal  or  maternal  line.  If  there  be  many  in  the  same  dc* 
gree,  let  the  inheritance  be  equally  divided  between  them,  so  as  that  the 
heirs  on  the  paternal  side,  however  numerous,  shall  receive  the  one  half, 
and  those  on  the  maternal  side  the  other  half  Should  there  be  brothers 
and  sisters  of  th^  deceased  living,  connected  with  him  by  descent  from  both 
parents,^  as  well  as  ascendant  relations,  let  them  be  concurrently  called  to 
the  succession.  If  the  ascendants  should  be  father  or  mother,  let  the  in- 
heritance be  divided  between  them  and  brothers  (and  sisters)  that  each 
shall  have  an  equal  part  Nor  shall  the  parent  claim  an  usufruct  of  the 
portion  assigned  to  the  brothers  and  sisters,t  for  in  lieu  thereof  we  have 


*  a(iqii6akei^  adelq}oi  brothers  of  the  whole  blood :  germanL  ofsoTtatqun  by 
the  some  father;  consanguinei  [and  sometimes  improperly  germani.] 
qfiOf47jr(f^oi  by  the  same  mother,  tUerini, 

t  This  repeals  Cod.  de  legitim.  heredit.  1.  13.  and  Cod.  com.  success.  1. 
ult.  in  fin. 
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by  the  present  law  assigned  him  his  own  share  of  the  succession  in  full 
property.  No  distinction  is  to  be  made  between  persons  thus  called  xr 
the  inheritance,  whether  they  be  male  or  female,  or  connected  with  the 
deceased  by  the  father's  or  mother's  side:  or  whether  the  deceased  were 
sui  juris  or  under  power  when  he  died.  We  proceed  therefore  to  the  con- 
sideration of  collateral  succession,  which  relates  either  to  agnates  or  cog- 
nates. 

Chap.  3.  On  the  succession  of  collaterals.  If  therefore  the  deceased 
hath  left  neither  descendant  or  ascendant  relations,  we  first  call  to  the 
inheritance  brothers  and  sisters  born  of  the  same  father  and  the  same 
mother,  (i.  e,  of  the  whole  blood,)  whom  we  before  called  in  concur- 
rence with  the  parent 

If  brothers  and  sisters  of  the  whole  blood  be  wanting,  we  call  in  bro- 
thers (and  sisters)  of  the  half  blood,  whether  on  the  father's  side  or  the 
mother's  side. 

But  if  the  deceased  left  brothers,  and  also  the  children  of  a  deceased 

brother  or  sister,  these  last  will  be  called  to  the  inheritance  concurrently 

with  their  uncle  or  aunt  of  the  whole  blood,  and  will  be  en- 

[  ^555  ]    titled  *to  the  same  portion  whatever  it  be,  that  their  parent 

would  have  been  entitled  to  if  alive. 

Hence,  if  a  brother  be  dead,  leaving  children,  and  he  was  of  the 
whole  blood,  while  the  living  brothers  may  be  of  the  half  blood  only, 
those  children  are  preferred  to  their  uncles,  although  they  are  in  the  tliird 
degree  ;  and  this  whether  the  surviving  uncles  (or  aunts)  be  connected 
in  relationship  with  the  deceased,  by  the  father's  side,  or  the  mother's 
side ;  in  like  manner  as  their  parent,  if  living,  would  have  been  prefer- 
red. Contrariwise,  if  the  living  brother  be  of  the  whole  blood  to  the  de- 
ceased, and  the  dead  brother  be  a  half  brother  only,  the  children  of  the 
latter  are  excluded,  as  their  parent  also  would  have  been  if  alive.  For 
the  privilege  of  representation  thus  given,  is  conceded  only  to  this  class 
of  relations,  and  extended  no  farther,  than  that  the  children  of  the  de- 
ceased brothers  or  sisters,  may  succeed  to  that  which  thetr  parent,  if  liv- 
ing, would  have  been  entitled  to.  We  confer  this  benefit  on  the  children 
of  brothers,  when  brought  into  consideration  with  their  own  uncles  and 
aunts,  whether  of  the  paternal  or  maternal  side. 

If  surviving  i:elations  in  the  ascending  line  should  be  called  to  the  in- 
heritance conjointly  with  brothers  and  sisters  of  the  deceased,  in  that 
case  we  do  not  permit  the  children  of  a  deceased  brother  or  sister  to  be 
called  in,  even  although  their  parent  was  of  the  whole  blood. 

Whenever,  therefore,  this  privilege  of  representation  is  given  to  the 
children  of  a  (deceased)  brother  or  sister,  that  they  should  succeed  in 
the  place  of  their  parent,  and  being  in  the  third  degree  should  be  called 
concurrently  with  those  who  are  in  the  second  degree,  it  is  manifestly 
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for  this  reason,  because  they  are  preferred  to  uncles  or  aunts  of  the  de- 
ceased, whether  paternal  or  maternal,  who  also  count  no  higher  than  the 
third  degree. 

If  the  deceased  hath  left  neither  brothers,  nor  the  children  of  a  broth- 
er, collaterals  are  called  to  the  inheritance  according  to  the  respective  de- 
grees they  occupy,  the  nearest  in  degree  being  preferred  to  the  more  re- 
mote. If  many  persons  be  found  related  in  the  same  degree,  let  the  in- 
heritance be  divided  equally  between  them  according  to  their  number, 
which  our  laws  denominate,  a  division  per  capita. 

Chap.  4,  Takes  away  the  distinction  between  agnates  and  cognates. 

Chap.  5,  Relates  to  the  legitimate  tutelage  of  children. 

Chap.  6.  On  the  authority  of  this  law. 

(I  sent  to  Philadelphia  the  pages  of  Harris'  edition  that  contained  the 
118th  Novel,  to  have  the  Greek  printed  there.     Hence,  not  having  it  be-"* 
fore  me,  I  inadvertently  translated  that  novel  anew.) 

Alterations  made  by  the  127th  Novel. 

We  never  regret  any  alteration  in  our  laws,  that  may  be  of  benefit 
to  our  subjects.  We  remember  to  have  enacted  (by  the  118th  Novel) 
that  if  a  deceased  person  left  brothers  alive,  and  also  children 
of  a  brother  *who  died  before  him,  those  children  should  be  [  *556  ] 
called  to  the  inheritance  equally  with  their  uncles,  filling  the 
place  of  their  father,  and  entitled  to  his  portion.  But  that  if  the  deceas- 
ed left  any  rellttions  in  the  (right  or  direct)  ascending  line,  together  with 
brothers  of  the  whole  blood,  and  also  children  of  a  brother  previously 
deceased,  we  directed  the  brothers  of  the  deceased  to  be  called  to  the  in- 
heritance concurrently  with  the  surviving  relations  in  the  (right)  line  as- 
cending, and  excluded  the  dead  brother's  children. 

Chap.  1st  For  the  purpose  of  correcting  this,  we  enact,  that  if  a  de- 
ceased person  shall  leave  a  living  relation  in  the  (right)  ascending  linci 
and  brothers  also  who  may  be  called  concurrently  with  such  relation, 
and  children  also  of  a  brother  previously  deceased,  the  latter  shall  be 
called  in,  concurrently  with  the  rest,  and  succeed  to  the  portion  that  their 
own  parent,  if  alive,  would  have  been  entitled  to.  This  we  decree  in 
respect  of  the  children  of  a  previously  deceased  brother  of  the  whole 
blood ;  directing  that  they  shall  occupy  the  same  rank,  whether  called 
concurrently  with  their  uncles  only,  or  with  their  uncles  concurrently 
with  a  parent  of  the  deceased  in  the  ascending  line. 

The  rest  of  the  Novel  does  not  relate  to  this  subject. 

Lib.  III.  Titul  I  Definitio  intesiaii,  p.  191.  Heirship  is  the  succes- 
so  n  to  the  universal  right  of  the  deceased.  Dig.  60.  62.  A  testamenta- 
ry  heirship  takes  eflFect  presently  on  the  death  of  the  testator :  a  legiti- 
mate or  lawful  heirship,  (cast  by  operation  of  law)  takes  place  so  soon 
as  it  is  ascertained  that  the  deceased  died  intestate. 
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An  heir  under  the  Roman  law,  is  properly  likened  to  an  executor  un- 
der our  law,  but  executors  separate  from  heirs  were  also  known  under 
the  later  periods  of  the  civil  law,  and  their  history  is  slightly  but  well 
touched  by  Dr.  Brown.     1  Civ.  Law,  310. 

$  1.  Primua  ordo  succedenHum,  ^c.  p.  191.  This  law  of  the  twelve 
tables  is  not  extant. 

§  2.  Qui  sunt  sui  fuetedes,  p.  191.  Naturalis  aint.  Natural  children, 
do  not,  in  the  expressions  of  the  Roman  law,  mean  bastards,  but  the  ac- 
tual children  by  procreation  of  the  person  spoken  of,  in  contradistinction 
to  adopted  children.  Cod.  de  natur.  hb.  1. 1.  10.  11.  Natural  or  illegiti- 
mate children,  in  the  English  sense  of  the  word,  could  not  be  proper 
heirs,  quia  pater  eorum  incertus  est,  and  peUer  est  quern  justcb  nuptuB  cle- 
monstrant. 

Illegitimate  children,  bom  of  a  concubine,  not  of  promiscuous  copula- 
tion, or  of  adulterous  or  incestuous  commerce,  might,  under  the  twelve 
tables,  be  instituted  heirs  by  the  will  of  the  father  to  whatever  portion 
he  thought  fit :  this  was  afterwards  restrained  to  cases  where 
[  ♦SST  ]  *no  lawful  wife  or  legitimate  children  were  left,  and  confin- 
ed to  a  sixteenth  of  the  whole  estate,  between  the  mother 
and  the  children.  Arcadius  and  Honorius,  directed  that  where  a  deceas- 
ed left  a  wife  and  legitimate  children,  he  could  not  dispose  by  will  of 
more  than  one  ounce  among  his  illegitimate  children,  or  a  ^twelfth  of  the 
4*,  or  whole  estate :  but  if  the  lawful  wife  and  children  were  dead,  he 
might  bequeath  one  fourth  of  the  whole  among  the  concubine  and  her 
children  by  him.     But  this  also,  was  altered  by  Justinian.    Ferriere. 

^  3.  QMomodo  sui  hceredes  fiunt,  p.  193. 

A  morte  parentum.]  Persons  are  said  to  be  sui  /usredes,  or  proper 
heirs,  quod  non  alienarum  sed  suarum^  sive  propriarum^  quodammodo  re^ 
rum  h€Bredes  esse  videantur ;  i.  e.  because  they  seem  to  be  the  heirs  of 
their  own  property,  and  not  the  heirs  of  another's :  for  a  proper  heir  is, 
in  the  life  time  of  his  parent,  the  co-heir  or  partner  with  that  parent  in 
his  possessions :  so  that  a  son,  who  is  a  proper  heir,  does  not  acquire  a 
new  property  at  the  death  of  his  father,  but  only  possesses  in  a  fuller 
manner  what  was  before  vested  in  him.     Vinny^  h,  t     Harris. 

Hence,  sui  hceredes  are  seized  ipso  jure  on  the  decease  of  the  parent, 
and  if  they  die  before  they  act,  their  rights  are  transmitted  to  their  own 
heirs ;  whereas  in  other  cases  the  rule  is,  that  hereditas  nondum  adita 
non  transmittitur.  They  were  also,  not  only  proper  sui,  but  necessary 
heirs,  hceredes  necessarii;  for  they  became  so  of  course,  without  any 
previous  consent  of  their  own.  See  Instit.  lib.  2.  tit.  19.  $  2.  together 
with  Dig.  28.  6.  and  Dig.  29.  2. 

An  heir  who  has  once  acted  in  that  capacity,  becomes  always  liable 
after  that  to  the  creditors  of  the  estate.    Dig.  28.  0.  88. 
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)^  4.  DefiUo  post  mortefH  pairis,  ab  hMibus  reverso^  p.  198.  As  to  <tfia 
Jus  PostUminii^  see  Ub.  1.  of  the  instit  tit.  12.  parag.  5.  Dig.  49.  tSw 
De  captivis  et  Postliminio  at  length.  2  Dall.  Rep.  4  Millet,  litellatit «. 
Miller.  Wade  v.  Bamewell)  2  Bays  S.  Car.  Rep.  229.  1  Browti's  eivil 
and  admiralty  law,  127.  and  2  lb.  266.  tinder  Ihe  title  reoaptuilB  ani 
salvage,  to  which  the  modem  cases  of  postliminy  principally  ftpply.  See 
also  the  head  of  Jus  posilimmii  in  Grotius,  book  3.  di.  9.  and  in  YntteL 
But  particularly  in  Mr.  Du  Pwusemi'S  valuable  trattslattott  ti  BytAser^ 
shock's  treatise  on  the  law  of  war,  with  the  notes  36—44.  ^md  118-— I20w 
Postzminium  JingU  eum  qui  captus  est,  in  ckfHcOe  sefi^per  fuA^e.  fnstft. 
ub.  sup.  Jtis  quo  perinde  omnia  restUuurUi^  jura^  4e  si  captus  ab  AMv^ 
bus  non  esset.    Dig.  ub.  sup. 

$  6.  De  divisione  herediiatis  inter  sues  Mit^td^,  p,  194. 

Item  ex  dwAus  jiliis,\  By  thie  civil  law,  representatioh  takes  plfitoe  %h 
infinitum  in  the  right  line  descending  -,  and  thertfoif^  it  Col- 
lows,  according  *to  that  law,  that,  when  any  j^tsoh  ditto,  {  *W8  ^ 
leaving  grand-children  by  sons  or  daughters,  '^o  died  in  his 
life-time,  such  grand-childrfen,  though  equal  in  degrefe  and  toteqttal  ik 
their  number  in  regard  to  their  respective  stodts,  will  divide  the  estaf^ 
of  Aeir  grand-father  per  stirpes,  i,  c.  according  to  their  stocks :  ft*  tsi- 
ample,  if  A  die  worth  nine  hundred  aurei,  and  ihlestate,  leaVii^  tol^ 
grand-children  by  three  sons,  already  dead,  to  y^h,  thr€te  gwtnd-chadtfeii 
by  one  son,  five  by  another,  and  six  by  another,  thfen  eaoh  of  thesfe 
classes  of  grand-children  would  be  intitled  to  a  third ;  that  ife,  tb  Ihre^ 
hundred  aurei,  no  regard  being  paid  to  that  clafes,  in  wWdh  there  l^cre 
most  persons.  In  hoc  casu,  (says  Vinnius,)  maxinte  conspicua  est  tis  re* 
prcesentationis ;  licet  enim  omnes  hie  pari  gradu  sfnt,  ut  proprh  singuli 
jttre  succedere  posse  videatur,  tamen  postquam  semel  plxcuft,  neptaed  iHt 
locum  patris  sui  demortui,  aliave  fatUme  exutijure  sm  fuaredis,  isttbtedm*^ 
non  debuii  hoc  jus  ex  accidenti  aliquo  variari,  puta  ut  soK  nepotes  ex  ^ 
verais  JUils  et  numero  inasquales,  ceu  pauciores  cum  pturibus  ex  hoc  tiA 
ilia  stirpe  concurrentes,  in  capita  hceredUatem  dividerent.  Cod-  6. 1  55. 
1.  2.  Quare  sic  in  tmiversum  rede  depriemus,  descendentes  e^  frtasMis 
omnes,  qui  sunt  diversarum  stirpium,  quantmrms  ejitsdefn  tmr^^  gtad- 
us,  in  stirpes,  nan  in  capita,  succedere.  But,  ift  Enghnd,  "^^^^^^^ 
presentation  may  also  be  said  to  extend  in  infirtMum  iti  the  tight  Hwe 
descending,  yet  this  I  apprehend  must  be  understood  tb  be  in  Aose  cajes 
only,  where  representation  is  absolutely  necessary  to  prevent  «ie  eXclti- 
sion  of  grand-children,  great-grandK^hildrcn  4;^.  For  ^/"JP^J^^^^^^ 
fore,  if  TUius  dies  leaving  a  son,  and  D,  E,  F,  h^^^^S'^^^^^^ 
anolher  son,  who  died  before  Titius,  ftxen  to  ff  ^/j^f^^^^^ 
one  moiety,  and  the  grandchildren  A  ^  ^'J^^i^tJ^^ 
the  represektatitte  of  their  deceased  father:  for  to  ftfeJ  ftri!^  tet)rt*irta. 
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tion  would  be  necessary  ;  because,  if  representation  was  not  allowed,  the 
grand-children  of  Titius,  being  in  a  more  remote  degree,  than  his  son, 
would  be  totally  excluded;  wliich  vould  be  highly  unjust  But,  if  Ti- 
tius  dies,  and  leaves  only  grand-children  by  two  sons,  already  dead; 
e.  g-  three  grand-children  by  one  son,  and  six  by  the  other,  then  repre- 
sentation would  not  only  not  be  necessary,  (as  all  the  persons  are  in  the 
same  degree,  so  that  none  of  them  can  be  excluded;)  but  it  would  occa- 
sion a  very  unequal  distribution  of  the  effects ;  namely,  of  only  half  the 
estate  to  six  of  the  grand-children,  and  of  half  to  the  other  three,  which 
does  not  seem  agreeable  either  to  the  sense,  or  even  the  words  of  the 
statute.    See  22,  23,  Car.  2,  cap.  10.     Harris. 

This  section  in  some  editions  of  the  institutes  is  entitled  Quamodo  m 
hceredes  succedunt. 
[  *569  1        *§8,  De  nato  post  mortem  avij  ^c,  p.  195. 

Plane  si  et  conceptus  etnatus,]  ''Sunt,  qui  relint  hunt 
('nepotem,  etsi  ad  hsereditatem  avi  jure  suo  non  veniat,  posse  nihilominns 
"jure  patemo  eam  adipisci :  etenim  certum  est,  Uberos  parentum  hsBredi- 
tatem,  quantumvis  non  acquisitam,  ad  liberos  sues  transmittere."  Cod 
6.  /.  61.  /.  1.  sect.  5.  Cod.  6.  t.  52.  /.  1.  ''  Filius  porro  in  proposita 
"  facti  specie,  si  adhuc  viveret,  posset  patris  hsereditatem  acquirere ;  sic 
"  agitur  ad  filium  smmi  posthumum,  etsi  post  avi  mortem  conceptum; 
"  hssreditatem  ejus  transmittere  posse  putaQt'  Pileus  iiepoti  huic,  per 
"  Norellam  118,  succursum  esse  censet,  ut  suo  jure  avo  succedere  possic; 
"  et  hoc  quidem  suadet  sequitas ;  sed  non  fa  vent  satis  perspicue  verba  le- 
"  gum.' '    Doujacms.    Harris.  • 

Dig.  1.  5.  7  and  26.     Dig.  38.  16.  i  and  8. 

$  9.  De  Uberis  emancipaiis,  p.  196.  It  may  be  remarked  that  the 
prsBtorian  bonorum-possessio,  is  not  synonymous  with  possessio  bonorum. 
The  latter  consists  of  two  words,  and  means  the  actual  possession  of 
goods,  the  former  is  one  word,  and  means  an  order  of  court  conveying 
the  right  of  possession  of  the  goods  to  the  person  in  whose  favour  it  is 
issued.    Dig.  37.  1.  3.  1. 

^  10.  Si  emancipattis  se  dederit  in  adoptionem,  p.  196.     Dig.  38.  8.  4. 

Ad  liberos,  an  ad  agnatos.]  For  the  arrogator,  by  retaining  under 
his  power  the  emancipated  son  of  the  deceased,  might  make  room  for 
flie  agnati  of  the  deceased ;  or,  by  emancipating  his  arrogated  son,  who 
was  the  natural  son  of  the  deceased*,  the  arrogator  might  exclude  the 
agnati;  so  that  thus  the  right  of  inheritance  would  depend  upon  the 
will  and  pleasure  of  a  stranger,  which  the  law  would  not  permit 
Harris. 

The  praetorian  fiction  cannot  extend  to  one  person  belonging  at  the 
same  time  to  two  famiUes,  Cod.  de  adopt.  1.  penult. 
$  11.  CollaOo  filiorum  naturalium  et  adoptivorvm,  p.  197.    In  seine 
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editions  this  section  is  entitled  Differentia  JUiorum  naturtzHum  et  adap* 
iivorunty  post  quamfuerini  emancipati.    See  Dig.  38.  6.  4. 

§  12.  De  banorum  posseseione  contra  tabuias^  p.  198.     See  Dig,  37.  4 

$  14.  De  Emendatio  juris  antiqui.    De  adoptivis,  p.  199. 

Constitutionem  scripsimus,  Cod.  8.  48  10.     De  adoptionibtis. 

Ex  Sabiniano,  senatus  cofisulto.  By  this  law,  a  man  who  adopted  one 
of  the  three  sons  of  another  person,  was  compelled  to  leave  him  a  fourth 
part  of  his  property.  As  by  the  constitution  of  Antoninus  Pius,  a  fourth 
part  also  was  to  be  left  to  a  boy  under  puberty,  taken  into  a  family  by 
arrogation.     Vinn. 

*^  16.  Descendentibus  ex  foBminiSj  p.  200.  Neither  the  [  *660  ] 
law  of  the  twelve  tables  nor  the  praetorian  law,  admitted 
descendants  by  the  female  line  to  the  succession  of  a  natural  grand-fa- 
ther, or  other  maternal  ascendant :  for  never  having  been  under  power  of 
such  ascendant  they  could  never  have  been  proper  heirs.  Nor  could  the 
praetors  assist  them  as  he  did  emancipated  children  bonorum  possessione 
unde  liberiy  which  proceeded  on  the  fiction  that  emancipated  children  re- 
mained under  power  of  their  natural  father :  this  fiction  could  not  be  ex- 
tended to  females,  for  the  rule  was,  that  children  qiioad  namen  eifamUi' 
am,  followed  the  condition  of  the  father.  Hence  natural  grand-children 
were  only  called  to  the  succession  of  their  grand-father  as  cognates,  and 
after  the  agnates  were  exhausted;  this  was  the  case,  even  after  the  Orphi- 
tian  senatus-consult,  had  called  sons  and  daughters  to  the  legitimate 
succession  of  their  mother. 

The  emperors  mentioned  in  the  text,  admitted  grand-children  of  either 
sex  to  the  succession,  whether  descended  ex  fiio  or  ex  JUia,  Cod. 
Theod.  de  legit,  heredit.  1.  4.  copied  nearly  by  Justinian.  Cod.  de  suis 
et  legit  hered.  1.  9.  These  emperors,  however,  so  far  leaned  toward 
ancient  usage,  that  they  defalked  the  portion  of  natural  grand-children, 
by  making  tiiat  portion  one  third  less  than  their  parent  would  have  had, 
when  they  were  called  conjointly  with  sons  and  daughters.  And  as 
persons  frequently  died,  without  leaving  either  proper  heirs  by  the  law 
of  the  twelve  tables,  or  by  the  prsBtorian  fiction,  or  legitimate^  heirs  un- 
der the  Orphitian  law,  if  the  question  was  as  to  a  succession  to  a  de- 
ceased person  of  the  maternal  side,  the  agnates  with  whom  the  cognates 
concurred,  were  entitled. to  a  fourth  part  of  the  property  of  the  succes- 
sion. This  was  corrected  by  Justinian.  Cod.  de  suis  et  legit  hsered. 
who  put  agnates  and  cognates  on  the  same  footing. 

As  to  the  defalcation  of  a  third  from  the  portion  of  cognates,  when 
the  grand-children  descended  from  a  daughter,  succeeded  concurrently 
with  sons  and  daughters  to  a  deceased  in  the  maternal  line,  that  was  not 
corrected  till  the  118th  Novel,  ch.  1.  by  which  children  were  called  with- 
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0^t  distincliQa  to  the  succession  of  their  relations  in  the  ascending  line, 
and  to  the  exclusion  of  all  others. 

Sed  nl  ampUus  aliquid.  Suppose  a  man  deceased  had  left  a  son,  and 
a  grand-child  hy  a  daughter,  who  died  before  the  deceased,  that  grand* 
child  would  have  only  four  ounces,  and  the  son  eight;  less  by  a  third 
than  the  daughter,  if  living,  would  have  been  entitled  to :  suppose  a  wo- 
man deceased,  left  a  son  or  a  daughter,  and  a  grand-son  or  grand-daugh- 
ter by  a  deceased  son  or  daughter;  the  son  or  daughter 
I  *S6l  ]  "V^  would  be  entitled  to  eight  ounces,  the  grand-son  or  grand- 
,    '  daughter  to  four  ounces. 

PorHanem  nepatum  vel  fieptum.  Descendants  by  a  female,  were  after- 
wards exempted  by  Not.  18,  fir<xn  defalcation,  when  they  concurred  with 
desoeodantB  from  a  male.    Not.  18,  ch.  4.  and  Not.  118. 

EsD  oiffuadam  constUutianis  auctoritcUe.  Cod.  Theod;  de  legit,  hsered. 
I  4  oompaied  with  Cod.  6.  55.  12.  de  auis  et  legit  haeied. 

Aeslnft  aautem  eanstiiuiione.  Cod.  6.  45.  12.  which  forbids  agnates  to 
•laim  ^e  fourth,  gcanted  to  them  by  Cod.  Theod.  L  4  de  legit  h»- 
ledi 

Sin^uSa  diamnuiiane*  QuotUb  «&'<?«<  agnaU^rum  ;  terUos  enim  dedudi' 
{mamttib^iJbam  iu^  ^MiamjuriA  veteris  auffragathne  niUmtury  imtaetam 
mliquil:  sed  JuitenovtMBimo  par  e$i  omnium  liierorum.  eonditio.  Yinn. 
No\(.  118)  ch.  h 

Sad'TioB  cmm  adkue-  dubitatio  manerei,  p.  201.  In  some  editions  a  six- 
teenth section  commences  at  these  words,  entitled,  Altera  emendadQ  Juris 
QMtiqui  €U}oa.nepQtes,<nU prdmepotes  exJUia. 

TUuL  Hi  De  hgitima  agnatortmk  auccesaume^  p.  203. 

'She  law  of  the  twelTe  tables  says,  Ast  si  quis  maritur  iniesiatus^  cui 
sm»  hasres  nen  ea&j  forooAmus  agnatus  famiUam  habeio.  Hence,  if  a 
^uttaAonea  renounced,  the  agnati  could  not  succeed,  but  the  estate  es- 
cheated; for  ihB^suus  hceres  remained,  and  the  agnates  were  excluded. 
This.  gaTe.  rise  to  the  prsetorian  law,  which  let  in  agnates  and  cognates 
by'  the  bonorum.pQss^sw  unde  legit,  and  unde  cognatL  Cujus  in  paritit 
God.  de.usucap.  prohserede.  This  was  extended  by  the  senatus  ccmsul- 
turn  Tertyllianum*  Dig.  38.  17.  2.  8  and  10.  and  by  the  emperors  Dio- 
olflaian  and  Maj&iminian,  Cod.  de  leg.  h»red.  1.  a  and  lastly,  Justinian 
admitted  the  agaates  fully  in  default  of  sui  hceredes^  or  their  not  acting 
'  in^the  succession. 

^  1.  De  agnatis  naturalibus,  p.  Si03.  Agnates  are  relations  of  the 
aaaoe  family  on  the  male  side,  and  who  haTe  suffered  no  diminution  of 
state  (rank.)  Cognates  are  relations  on  the  female  side,  or  who  haTC 
Uttt  dieright  ofi  agnates  by  diminution.    Yinn.  h.  t 

lllegitimftte  children  can  hare  no  agnate&     Quia  nsquegmtem^  neque 
fasniHam  habent. 
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ConaobrmL  Strictly  speaking,  eonsobriniy  (coniarorim)  ate  sisters' 
children. 

Quia  post  mortem  pair  is  nanciscuntur.  Dig.  38.  7.  ult  and  38.  16.  1. 
penult. 

$  2.  De  AdaptiviSj  or,  as  it  is  sometimes  entitled,  De  agnails  per  adap- 
tionem,  p.  204  Adoption  joins  the  adopted  son  to  all  the  ag- 
nates '^of  the  father :  adopted  children,  like  proper  heirs,  are  [  "^^562  ] 
technical  descriptions,  and  the  creatures  of  the  civil  law. 
Dig.  3&  la  ult.  4.  Dig.  38.  16.  2,  3.  They  are  improperly  called  con- 
sanguine,  inasmuch  as  this  is  strictly  appUied  to  natural  relationship. 
Dig.  38.  16.  penult. 

$  3.  De  mascuHs  etfeminia^  p.  204  This  is  otherwise  entitled,  Ag^- 
natij  ad  UgiUmam  suceessionem  ab  irUestato  acbnittuntur  absqvte  uUo  sex- 
UB  disoritnine. 

By  the  old  law  of  the  twelve  tables,  the  female  line  was  excluded. 
Cognates  yielded  to  agnates. 

By  the  middle  law,  sisters  of  the  same  father  were  admitted ;  consan- 
guine sisters :  and  the  praetor  called  women  to  the  succession  when  they 
were  related  by  the  male  line,  but  only  in  virtue  of  the  right  of  proxim- 
ity ;  ex  tertio  nimimm  ordine,  per  bonorum  possessione  unde  cognatu 
Hence  they  succeeded  after  agnates. 

Justinian  called  all  agnates,  male  and  female,  indiscriminately  to  the 
succession. 

Genftanoe;  of  the  whole  blood ;  consanguinetB :  by  the  same  father; 
HterincB :  of  the  same  mother.  Consanguinei,  and  consanguinece,  are 
expressions  relating  to  brothers  and  sisters  only ;  not  beyond. 

Nostra  constiiutume  sancimus :  Cod.  6.  58.  penvilt. 

^  4  Defiliis  sororum,  p.  207.  By  the  old  law  (i.  e.  the  law  of  the 
twelve  tables)  if  there  were  no  agnates,  the  estate  escheated.  To  avoid 
this,  the  praetor  called  in  cognates  per  bonorum  possessionem  undecogna- 
ti :  afterwards  the  emperor  Anastasius,  directed  that  emancipation  per 
rescripium  principis,  should  not  take  away  the  right  of  agnation  between 
brothers  and  sisters,  if  inserted  in  the  rescript.  Cod.  de  legit,  haered.  1. 
11.  Then  maternal  brothers  and  sisters,  and  their  children,  were  ranked 
among  the  agnates,  if  the  deceased  left  no  brothers  and  sisters,  or  if  they 
rejected  the  succession :  and  nephews,  of  different  branches,  were  order- 
ed to  succeed  per  capita,  and  not  per  stirpes,  hie,  et  Cod.  de  legit  hsered. 
1.  14.  $  1.  Finally,  all  these  differences  were  abolished  by  the  118th 
and  127th  NqvcIs.  The  last  direction  of  the  present  section  of  the  In- 
stitutes is  not  altered  by  the  Novels,  j 

Non  in  stirpes  sed  in  capita.]  It  appears  from  this  section,  that  as  yet 
brothers'  children  were  not  allowed  to  represent  their  parents :  for  in- 
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stance ;  *  if  Sempronius  had  died  intestate,  leaving  a  brother,  and  chil- 
dren by  two  other  brothers  deceased ;  then,  if  the  surviving  brother  had 
accepted  the  succession,  the  children  of  the  deceased  brothers,  (i.  e.  the 
nephews  of  Sempronius)  would  have  been  entirely  ousted  ;  but,  if  the 
surviving  brother  of  Sempronius  had  declined  the  inheri- 
[  *563  ]  tance,  *the  children  of  the  two  deceased  brothers  would  have 
been  entitled  to  a  distributive  share  of  their  uncle's  estate  per 
capita,  that  is,  by  poll ;  because  they  would  then  take  sue  quisque  jure 
each  in  his  own  right  and  not  by  representation.  But  by  Nov.  118.  cap. 
3.  and  Nov.  127.  cap.  1.  brothers'  and  sisters'  children  are  allowed  to 
represent  their  parents ;  and  yet  this  representation  is  only  permitted  by 
the  civil  law  to  prevent  exclusion,  when  the  party  deceased  leaves  a  bro- 
ther, and  nephews  by  another  brother ;  and  then  the  uncle  and  nephews 
take  per  stirpes ;  for,  when  there  are  only  nephews,  there  is  no  represen- 
tation ;  and  the  distribution  of  the  estate  is  consequently  made  per  capi- 
ta, each  person  taking  in  his  own  right  This  is  also  the  certain  rule  of 
distribution  in  England  in  the  case  of  collaterals.  Yid.  22.  23.  Car.  2. 
Bacon's  Abr.  verb,  executojs  and  administrators.  Abridgment  of  cas. 
in  eq.  page  249.     Walch  v.  Walch.     Harris. 

See  the  case  of  Carter  v.  Crawley,  in  prohibition.  B.  R.  1681.  Sir 
Thomas  Raym.  496.  in  which  the  question  was  this ;  A  inan  died, 
leaving  no  relations  alive,  save  an  aunt,  and  the  children  of  another 
aunt  deceased  in  his  life  time— shall  the  children  succeed  ^wrc  repnBsen- 
tcUionis  ?  This  was  a  case  oui  the  construction  of  the  Stat,  of  Distribu- 
tions,  22.  and  23.  Ch.  2  ch.  20.  and  appears  to  have  been  decided  in 
favour  of  the  right  of  representation  in  the  children.  The  opinion  of 
civilians  given  at  the  end  of  this  case  is  as  follows :  "  In  makiug  distn- 
"  butions  of  intestate  estates  amongst  collaterals,  our  civil  law  and  the 
"  practice  of  the  ecclesiastical  courts  have  constantly  observed  these  two 
"  rules : 

"  The  first  is,  Repn^sentatio  injUiusfrcUrum  et  sororum  tantum  locutr^ 
''  kabet,  ad  ulteriores  veto  coUatercUes  non  extenditur. 

"  The  second  is  that  in  case  there  be  no  brothers  nor  brothers'  child- 
'^  ren,  voeantur  ad  iuccesnonem  reliqui  collaterales  quicumque  in  pradu 
"  iint  proodmiares^  remotioribuB  exclusis.  Ita  quod  infallibiter  semp^ 
*^  prior  in  gradu  sit  potior  in  sueeessionej  whereby  representation  mt^^^ 
"  needs  be  out  of  doors ;  the  next  of  kin,  whether  one  or  more  being 
"  only  admitted  to  the  distribution." 

ROBERT  WISEMAN, 
THOMAS  EXTON, 
RICHARD  LLOYD, 
EDWARD  MASTER, 
10  May,  168L  WILLIAM  TRUMBAL. 
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^  5.  De  proximis  vel  remotis,  p.  207.    Otherwise  entitled  de  agnaiia 
diversi  gradus. 

^As  the  law  of  the  12  tables  called  in  the  nearest  agnate     [  '^664  ] 
only,  it  left  no  room  for  representation.     Ulp.  in  frag.  tit.  26. 
^  3.     The  118th   Novel,  admits  nephews  to  the  succession  of  their 
uncles,  or  aunt's  estate,  conjointly  with  the  brothers  and  sisters  of  the 
deceased. 

^  6.  Quo  tempore  proximitas  spectaiur^  p.  208.  See  Dig.  38.  16.  2.  4 
5,  and  6. 

^  7.  De  successorio  edicto,  p.  208.  Otherwise  entitled  succesHo  in 
agnatarum  JuBredUatibuSy  a  Justiniano  introducta. 

Suece89ianem  non  esse.'}  Vduti;  decessit  aliquis  intestatuSj  eztante 
fratrej  extante  et  patrito  :  f rater  vocahatur^  nimirumut  prozimue  ;  ei  igitur 
amtingat  utfrater^  aut^  antequam  aJeat^  deeedat^  aut  heereditatem  repvJU- 
et,  patruus  aiU  agnatus  ventre  nan  poterit  propterea  quod  lex  duodeeim 
tabularum  eueceenonem  neeciat ;  hxrediiae  igitur  ad  fiecum  'dtferebatur. 
Theoph.  A.  /. 

Nostra  constiiutione.]  This  constitution  is  not  to  be  found ;  nor 
would  it  be  of  use,  if  it  was  still  extant,  since  the  118th  Novel,  hath 
destroyed  all  distinction  between  agnates  and  cognates,  and  put  them 
upon  an  equality.     Harris. 

The  law  of  the  12  tables  {proximns  agnaius  familiam  habeto)  called 
only  the  nearest  agnate.  If  he  died  or  renounced,  the  other  agnates 
were  excluded,  and  the  estate  escheated.  Ulp.  in  frag.  Tit.  26.  ^  4. 
Dig.  38.  16.  2.  Paulus  Lib.  4.  sentent.  Tit.  8 :  The  praetor  corrected 
this  in  some  degree  by  calling  in  the  second  agnate,  when  the  first  died 
without  accepting  or  renounced ;  but  he  called  them  in  the  order  of  cog- 
nates. Dig.  38.  9.  1.  6.  The  constitution  mentioned  in  the  text,  as  well 
as  the  law  of  the  text,  was  rendered  null  by  the  provisions  of  the  118th 
Novel. 

<J  8.  De  legiiima  parentum  successume,  p.  209.  Formerly  a  father 
emancipating  a  child  pacio  contracted  fducicB,  became  legitimate'heir  to 
the  child,  under  a  supposed  analogy  of  a  master  and  an  emancipated 
slave.  See  Inst.  Lib.  1.  Tit.  de  legitima  parentum  tutela.  But  Justini- 
an by  his  constitution.  Cod.  8.  49.  6.  de  emancipationibus  liberorum,  re- 
duced all  emancipations  to  that  of  contractee  JiducuB ;  and  the  father 
succeeded  to  an  emancipated  son,  as  a  patron  did  to  his  freed  man.  But 
all  this  was  again  altered  by  the  118th  Novel.  But  the  parents  of  a 
child  dying  without  descendants,  succeed  per  stirpes. 

Tit.  Ill,  De  senatus  consuUo  TertuUiano,  p.  210.  Justinian  says,  this 
law  was  made  by  Adrian,  but  Zonaras,  Lib.  2.  says  it  was  made  in  the 
time  of  Antoninus  Pius,  called  also  Adrian,  as  being  the  adopted  son  of 
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Adrian.    Tiberius  Claudius  Caesar,  bq;an  to  reign  A.  C.  16,  and  Adrian 

began  A.  C.  120. 
[  ^^565  ]        ^h  De  eonstiiuHone  Divi  Claudiiy  p.  210.    It  is  probable 
according  to  Yinnius  and  Heineccius,  that  this  indulgence 
extended  only  to  the  mothers  of  children  who  fell  in  battle.    Sueton.  in 
Yita.  ch.  19.     Claudius  Jus  quaiuor  liberorum  femims  dedii. 

$  2nd.  Senaius  consuUum  TeriuUumumy  p.  211.  This  priv-ilege 
granted  to  the  mother  to  succeed  to  her  children,  was  not  conceded  by 
positive  law  to  uncles ;  but  they  were  called  in  by  Preetorian  law  per  bo- 
norum  possessionem  undecognati^  so  that  a  consanguine  sister  beiDg  re- 
garded as  an  agnate  was  preferred  to  them. 

$3.  Qui  prcefennUur  matri  vel  cum  ea  admiUuntwr^  p.  211.  Mater 
Ub&ris  onerata.  Cujas  in  ulp.  frag.  Tit.  ult  for  onerata  read  honerata. 
The  Claudian  law  gave  them  as  we  have  just  seen  ihejus  quaiuor  Ube- 
rarum  ;  hence  children  were  an  honour  and  a  credit,  not  a  burthen. 

By  this  section,  the  mother  was  postponed  to  a  suus  hoares^  (a  proper 
or  domestic  heir)  to  the  father,  and  to  the  consanguine  brother. 

As  to  the  suus  hceres.  Domestic  heirs  in  power,  or  emancipated,  or 
persons  considered  as  sui  hcsredeSj  excluded  the  mother;  but  childrea  giv- 
en in  adoption,  and  in  power  of  their  adoptive  father,  at  the  decease  of 
their  natural  father,  did  not.  But  by  a  constitution  of  Antoninus,  they 
were  admitted  concurrently  with  the  mother,  per  bona  poss.  unde  cogiuUi, 
which  in  this  case  excluded  the  ^Kmorum  possessionem  unde  kgUimL, 
Dig.  38.  7.  and  Dig.  38.  8. 

Further  by  the  Tertyllian  sencUus  consuUum^  children  were  not  admit- 
ted to  the  succession  of  their  mother,  in  preference  to  their  grandmother, 
the  senaius  cansulium  OrphiHanum,  made  about  twenty  years  afterward, 
\  called  them  in.    Hence  a  conflict  arose  between  claimants  under  these 

decrees,  the  mother  of  the  deceased,  claiming  under  the  Tertyllian,  and 
the  children  of  the  deceased  under  the  Orphitian  decrees.  This  was  at 
length  decided  in  favour  of  the  children.     Dig.  38.  16.  11. 

Secondly,  the  father  was  preferred  to  the  mother,  in  military  property, 
in  adventitious  property,  and  in  respect  of  emancipated  children  how- 
ever emancipated. 

Thirdly,  the  consanguine  brother  was  preferred  to  the  mother.  Cod. 
Theod.  de  inofficioso,  testamento,  1.  2.  The  consanguine  sister  was 
called  in  concurrently  with  the  mother.  But  Justinian  introduced  many 
alterations.  At  first,  when  the  deceased  left  a  mother,  with  consanguine 
or  uterine  brothers,  or  with  sisters,  the  mother  was  admitted  in  equal 
proportion.  Cod.  h.  Tit.  1.  ult  when  the  mother  was  found  with  sisters 
only,  she  succeeded  to  half  the  property.  lb.  Afterward  by  Nov.  22. 
47.  2.  when  the  mother  was  left  with  sisters  of  the  deceased,  they  inher- 
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ited  in  equal  portions :  finally  by  Novel.  118.  ch.  2.  fathers 

*^nd  mothers,  were  preferred  to  all  collateral,  save  brothers     [  *566  ] 

and  sisters  of  the  whole  blood. 

Suorum  loco  sunt.]  Emancipated  children  by  the  prcetorian  law,  and 
by  the  constitutions  grand-children  and  great-grand-children  by  a  daugh- 
ter, are  numbered  in  loco  suorum,  L  e.  in  the  {dace  of  proper  heirs.  Vide 
t,  1.  sect  15.  of  this  book.     Harris. 

£x  constitutiambus.]  Siy  matre  superstitey  filius  vel  filia^  qui  qtUBve 
morUur^filioSj  dereliquerit^omnimodo  patri  suOj  matrive  suce^  ipso  jure  sue- 
eedant ;  quod  sine  duhio  et  de  pronepotibus  observandum  esse  censemus. 
Cod.  6.  t.  54.  L  11..  Cod.  6.  t  57.  1.  4.  ad  senatus-consultum  Orficia- 
num.     Harris. 

Fraier  autem  co7isanguineus,\  ^^Porro,  cum  frattes  duntaxat.et  soro- 
**  res  hoc  loco  matri  objiciantur,  existiraandiim  est,  cseteris  a  latere  veni- 
"  entibus,  sive  agnatis  sive  cognalis^  matrem  prsaferri.  Sed  et,  quia  con- 
"  sanguineorum  tautum  mentio  fit,  credibile  est,  fratres  et  sorores  uteri-* 
"  nos  senatus-consulto  fuissc  exclusos  :  caeterum  Justinianus  hos  etiam 
"cum  matre  admisit,  vid.  sect.  5.  Novella  autem,  118  totum  hoc  jus 
mutatum  est.'^  Vinn.  Harris. 

^  4  Jus  novum  de  jure  liberorum  suhlato,  p.  212.  ConstUutione.  Cod. 
8.  59.  I,  I.  and  1.  2.  and  Cod  de  infirm,  pen.  celib.  et  orbit.  1.  1.  by  which 
it  will  appear,  that  Constantino  first  abrogated  the  law  inflicting  penalty 
on  celibacy :  Honorius  extended  to  every  one,  the  privileges  of  those  who 
had  children;  and  Justinian  accorded  to  all  mothers,  the  jtire  trium  out 
qualuor  liberorum, 

§  5.   Quibus  mater  proponiiur  et  quUSus  admiltitzir,  p.  212, 
This  section  is  also  entitled  Abrogatio  eorum  in  quibus  constitutionea 
partim  matrem  cul/uvebant,  pariim^prcegravebant. 

Cum  antea  constitutiones.]  vid.  11.  1, 2.  et  penult  Cod.  Theod.  de  legit, 
hffired. 

Partim  m>atrem.]  Exempli  gratia ;  "si  contigisset,  ut  quis  decederet 
"  relinquens  matrem,  jure  liberorum  cohonestatem,  superesset  autem  et 
"  patruus.  qui  est  legitimus,  aut  patrui  filius,  mater  octo  capiebat  uncias, 
"  sive  bessem  hsereditatis ;  patruus  autem  aut  ejus  filius  trientem :  hoc 
"est,  quatuor  uncias.  Quod  si  ex  contrario  jus  liberorum  mater  non 
"  habuisset,  tunc  patruiis  aut  filius  ejus  bessem  hsereditatis  capiebat,^  at 
"mater  trientem  solum."     Theoph.  h.  t 

Ita  tamen,  ^c]  "  Quae  sequuntur  pertinent  ad  modum  succedendi, 
"sive  rationem  distribuendae  hsereditatis  inter  matrem  defuncti,  ejusque 
"  fratres  et  sorores.  Constituit  autem  imperator,  ut,  si  cum  matre  coh- 
"  currant  sorores  solae,  sive  consanguine©  sive  uterinse,  duo  semisses 
"  fiant,  quorum  unum  mater,  alterum  sorores  capiant ;  sin 
"fratres,  *sive  soliy  siveetjam  cum  soribus,  in  capita  h»red-    [  *667  ] 
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"Jtas  dividatur,  totque  partes  fiant,  quot  sunt    persons^   succedenti* 
"  um.      Cod.  6.  t.  56.  1.   7.     Hsec  iterum  mutata  sunt  Novel.    IIS. 
"  qua  fratres  et  sorores  omnes,  ex  uno  tantum  latere  defuncto  conjuncti, 
*^  tarn  a  matre,  "  quam  a  fralribus  utrinque  conjunctis,  excluduntur ;  ma- 
"  ter  cum  his  ex  aequis  partibus  sticcedit.     Vinn.  h.  1.     But  in  England 
the  civil  law  takes  place  almost  in  the  same  manner,  as  it  prevailed  be- 
fore the  Novel  constitution :  for  brothers  and  sisters  by  the  half  blood 
take  equally  with  brothers  and  sisters  by  the  whole  blood :  so  that,  if  a 
inan,  whose  father  is  dead,  dies  intestate,  and  is  survived  by  a  mother 
and  by  brothers  and  sisters,  or  by  brothers  only,  or  sisters  only,  then  the 
mother,  and  the  brothers  and  sisters,  will  all  be  entitled  to  take  an  equal 
share  per  capita^  whether  such  brothers  and  sisters  were  related  to  the 
deceased  by  the  whole  blood,  or  by  the  half  blood  only.    Smith's  case,  1 
Mod.  209.     1  Jac.  2.  cap.  17.     Harris. 

Tit  IV.  De  senatus  consuho  Oi^hitianOj  page  214.  This  was  enacted 
in  930  ab  urb.  cond.  in  the  time  of  the  emperor  Aurelius;  20  years  after 
the  Tertyllian  senatus  consult 

$  1.  De  nepote  et  nepto,  p.  214. 

Conatitutionibus  principalibus.]  The  Tertyllian  decree  conferred  upon 
mothers  the  right  of  legitimate  succession  to  their  children ;  and  the  Or- 
fician  decree  gave  children  the  same  right  in  regard  to  their  mothers : 
but  neither  of  these  decrees  went  farther  out  of  reverence  to  the  old  la^w-; 
ho  that  hitherto  grand-mothers  were  called  to  the  succession  of  their  grand- 
children ;  and  grand-children  to  the  succession  of  their  grand-mothers, 
by  the  indulgence  of  the  praetor  only;  i.  e.  perJ>onorum  po98t8$ionem  tut* 
de  coffnati,  and  in  default  of  annates,  ff.  38.  t.  8.  But  the  emperors,  Ta- 
lentinian,  Theodosius,  and  Arcadius,  called  grand-sons  and  grand-daugh- 
ters to  the  succession  of  their  -grand-mothers ;  prohibiting  them  neverthe- 
less to  take  more  than  two  thirds  of  that  sum,  to  which  their  father  or 
mother  would  have  been  entitled.  1.  4.  Cod.  Theod.  de  legit,  hatred.  But 
the  emperor  Justinian,  by  his  118th  Novel,  cap.  1.  makes  the  condition 
of  all  children  equal,  when  they  succeed  their  parents  upon  an  intestacy. 
And,  by  the  2nd  chapter  of  the  same  novel,  the  emperor  calls  also  the 
l^and-mother  to  the  succession  of  her  grand-children.     Harris. 

^  2.  De  capitis  diminutiove,  page  215.  Otherwise  entitled,  nucceino- 
net  quce  ex  illi%  senatus  consulHs  deferuntur^  non  ptrimunturj  minima  cap- 
itis diminutione. 

See  Dig.  38.  16.  11  and  38.  17. 1.  8. 
{  *'f568  ]        *<J  3.  De  wlgo  qucesitisy  page  215.     Otherwise  naturales 
liheri  mater  succedwnt. 

Qui  vulgo  qiicesiti  sunt.  The  vulgo  qiLcesiti  are  tho3e,  whom  ihe  law 
emphatically  calls  spurious^  their  father  being  incertain  and  not  known ; 
but  the  mother,  who  is  always  certain,  is  allowed  to  succeed  even  her 
$pvfriau$  issue ;  which  is  not  permitted  in  England,  where  a  bastard  is 
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reckoned  as  a  terminus  a  quo,  and  the  first  of  his  family ;  he  can  there- 
fore have  no  heir  but  of  his  body,  and  is  deemed  in  law  to  have  no  con^- 
sanguine  relations,  except  his  children;  yet  this  must  be  understood,  as 
to  civil  purposes ;  for,  as  to  moral  purposes,  his  natural  relation  to  as- 
cendants and  collaterals  is  regarded  by  the  law,  which  will  not  suffer 
such  a  person  to  marry  his  mother,  or  his  base  sister.  The  Queen  i\ 
Chafin,  3  Salk.  66.  67. 

Ad  mafris  hcereditatern,]  The  vulgo  qucBsiti  or  spurious  children,  ar.^ 
allowed  to  succeed  their  mother,  unless  she  is  a  person  of  illustrious  birth, 
having  lawful  children ;  for,  if  she  has  no  lawful  children,  her  illegiti- 
mate issue  will  succeed  her.  Cod.  6.  t.  57. 1.  5.  And  in  general  spuri- 
ous children  will  succeed  their  mother  equally  with  those,  who  are  legiti- 
mate :  and,  even  if  spurious  children  are  praetermitted  in  the  testament 
of  their  mother,  they  may  by  the  civil  law  complain  of  that  testament  as 
inofficious  and  undutifuL  De  inqfficioso  testamjsnto  matris  spurii  quoque 
fiilii  dicere  posaunt.  ff.  6.  t.  2,  1.  29.  Yet  spurious  children  are  not  in 
like  manner  entitled  to  succeed  to  the  possessions  of  their  father,  whonji 
the  law  does  not  regard,  but  supposes  to  be  unknown.  Children  never- 
theless, who  are  born  of  a  concubine,  when  their  father  is  certain,  and 
dies  without  a  wife  or  lawful  issue,  are  entitled,  together  with  their  moth- 
er, to  the  sixth  part  of  their  father's  inheritance,  which  is  to  be  divided 
among  them  per  capita,  or  by  poll.  Nov.  18.  t.  5.  cap.  5.  But  bastards^ 
begotten  in  adultery  or  incest,  are  wholly  incapable  of  succeeding  to 
their  father's  or  mother's  estate.  Nov.  89.  cap.  15.  But  in  England 
bastards  are  not  distinguished  into  species,  being  all  regarded  in  the  same 
light,  and  esteemed  equally  incapable  of  succeeding  to  the  personal  es- 
tate of  their  intestate  parents,  being  feigned  to  be  nulUus  JUii;  so  that  no 
illegitimaie  child  can  take  any  part  either  of  his  father's  or  mother's  es- 
tate upon  an  int«jstacy ;  neither  can  an  ordinary  or  ecclesiastical  judge 
grant  the  administration  of  an  intestate's  estate  to  the  base-born  issue  of 
that  intestate.  Swinb.  373.  Yet  any  person,  although  he  hath  legiti- 
mate children  may  by  the  law  of  England,  bequeath  any  part,  or  thp 
whole  of  his  estate  without  controul,  and  may  consequently  benefit  his 
illegitimate  children,  or  their  mother,  in  what  manner  he  pleases ;  for  such 
persons  are  not  incapable  of  taking  by  purchase,  gift,  or  tes- 
tament :  *and  in  this  respect  the  law  of  England  is  more  fa-  [  *569  ] 
vourable  to  natural  children,  than  tlie  civil  law  ;  for,  by  that 
law,  a  man,  who  had  lawful  children,  could  not  .bequeath  more  than  ^ 
12th  part  of  his  possessions  to  his  illegitimate  issue.  Nov.  89.  cap.  13. 
It  is  also  observable,  that,  though  the  law  of  England  pays  no  regard 
immediately  to  bastards,  yet  it  favours  their  issue  under  particular  cir- 
cumstances, in  respect  to  real  estates;  msomuch  that  the  issue  of  a  bas- 
tard eigne,  who  died  seized,  shall  bar  the  right  of  a  muHer  'puisne.    For 
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example;  if  a  man  dies  seized  of  certain  lands  in  fee,  leaving  two  sons, 
by  the  same  woman,  and  his  eldest  son  is  a  bastard,  being  born  before 
his  father's  marriage,  and  the  younger  is  a  muUer,  (that  is,  legitimate,) 
in  this  case,  if  the  bastard  enters  upon  the  land,  claiming  as  heir  to  his 
father,  and  occupieth  it  all  his  life  without  any  interruption  or  entry 
made  upon  him  by  the  mulier^  and  the  bastard  hath  issue  and  dies  seized 
of  such  estate  in  fee,  and  the  land  descends  to  that  issue,  then  the  mulier 
will  be  without  remedy.  For  he  may  not  enter,  nor  have  any  action  to 
recover  the  land,  because  there  is  an  ancient  law  [in  this  case  used  ; 
namely,  Justum  non  est  aliquem  post  mortem  facere  bastardufrij  qui  toto 
tempore  vitce  sum  pro  hgitimo  hahebatur.  See  Coke's  iSrst  inst,  sect.  399, 
&c.  Bridal's  lex  spuriorum,  pag.  100.  Here  note,  that  the  term  mulier 
is  used,  by  the  writers  upon  the  common  law,  to  denote  either  a  son  or 
a  daughter  lawfully  begotten ;  but,  how  they  came  to  apply  the  word 
mulitr  so  very  fancifully  or  rather  perversely,  it  is  hard  to  say,  and  im- 
material to  inquire ;  the  most  probable  conjecture  seems  to  be,  that  mu- 
Her  is  a  corruption  of  melior  or  the  French  word  melieur.  Vide  Terms 
de  la  ley,  and  Godolphin's  repertorium.     Harris. 

§  4.  Dejure  accrescendi  inter  legitimoB  JuBredes,  p.  215. 

Survivorship  under  the  Roman  law  takes  place  among  legitimate,  and 
among  testamentary  heirs ;  and  the  share  of  those  who  renounce,  will 
even  fall  to  the  heirs  of  those  who  accept.  Survivorship,  is  real,  at- 
tached to  the  estate,  not  to  the  person  like  substitution.  Dig.  de  usu- 
fructu.  1.  36.  Dig.  38.  16.  9.  It  was  allowed,  lest  the  testator  should 
die  partly  testate  and  partly  intestate,  partly  Represented  and  partly  un- 
represented. 

Under  the  English  law  survivorship  takes  place  only  when  a  legacy- 
is  given  in  joint  tenantcy ;  and  Ls  allowed  by  the  courts  of  equity,  but 
not  by  the  ecclesiastical  courts.  See  on  this  subject  Humphrey  v.  Tay- 
leur,  Ambl.  137.  Mosley  v.  Bird,  3  Vez.  jun.  628.  Russel  v.  Long,  4 
Vez.  551.  Bolger  v  Mackell,  5  Vez.  509.  In  which  it  is 
[  *570  ]  laid  down  *that  a  legacy  to  two  or  more  share  and  share 
alike,  is  a  legacy  in  common,  with  no  survivorship. 

The  Jus  accrescendi  has  already  been  touched  upon  in  another  connec- 
tion ante  ad  Instit.     Lib.  2.  Tit.  7.  ^  4. 

Tit.  F.  De  successione^coffnatorum.  p.  216. 

Post  sues  hoiredes.]  "  Lex  antiqua  duodecim  tabularum  duos  tantunoi 
"  hseredum  ab  intestato  ordines  fecit,  suorum  et  agnatorum.  Nov»  le- 
"  ges  et  senatus-consulta  non  addiderunt  quidem  ordinem  novum,  sed 
"  personas  quasdam,  quae  nee  sui  haeredes,  nee  agnati,  reveri  sunt,  suo- 
"  rum  hseredum  et  agnatorum  numero  esse  voluerunt,  atque  in  ordine 
"  suorum  vel  agnatorum  una  cum  vere  suis  haeredibus  aut  agnatis,  ad 
*^  hnreditatem  intestati  admitti.      Inter  suos  hssredes  novsd  leges  name- 
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'^  rant,  spisque  per  omnia  exsequant,  liberos  legitimatos ;  inter  eosdem 
"  quoque,  et  simul  cuin  iis,  vocant  nepotes  et  pronepotes  ex  sexu  femi- 
'^  neo :  in  agnatorum  ordinem  senatus-consulta  transtulerunt  matrem 
"et  liberos:  Justinianiis  fratres  et  sorores  uterinos,  eorumque  et  soro- 
"  rum  consanguineamm  filios  et  filias :  Anastasius  fratres  et  sorores 
"  emancipatos.  Praetor  vero  tres  succedentium  ab  intestato  ordines  fe- 
"  cit  J  primum  liberonmi ;  (non  dixit  svorum^  quia  ex  liberis  vocat  eti- 
"  am  non  suos ;)  alterum  legiiimorum,  in  quo  vocantur  agnati  et  jura 
"  agnationis  habentes,  ex  posterioribiis  legibus  aut  ex  senatus-consul- 
"tis;  tertium  cog7uz/on/m,  in  quo  admisit  omnes,  quos  sola  sanguinis 
"  ratio  Yocat  ad  hsereditatem,  licet  jure  civili  deficiant ;  item  eos,  qui, 
"  quod  prioribus  ordinibus  exclusi  essent,  ex  nuUo  alio  capite  venire 
"  poterant.  Tandem  Justinianus  cognates  omnes  etiam  hseredes  le- 
'^  gitimos  fecit,  adempta  agnatis  omni  prserogativa."  Nov.  118.  Yinn. 
Harris. 

See  as  to  the  praetorian  law  calling  in  cognates  in  default  of  proper 
and  legitimate  heirs,  Cod,  de  legit,  hsered.  1.  5.  and  Dig.  38.  8. 1  and  seq. 
Cognates  are  maternal  relations.  Legitimate  heirs  are  agnates,  and  oth- 
ers considered  as  agnates,  and  called  to  the  succession  by  the  Tertyllian 
and  Orphitian  senatus-consults.  and  the  imperial  constitutions,  as  a  mo- 
ther in  tes][)ect  of  her  children,  children  in  respect  of  a  mother  consan- 
guine brothers  and  sisters  emancipated  by  rescript,  uterine  sisters,  and 
the  children  of  emancipated  brothers  and  sisters.  Cod.  de  legit,  hsered. 
1.  penult.  §  1  and  1.  ult  ^  2. 

§  1.  Qui  vocantur  in  hoc  ordincy  ^c,  p.  216. 

Quos  lex  Anastasiana,]  This  constitution  is  not  now  extant;  it  was 
nevertheless  without  doubt  inserted  in  the  first  edition  of  the  Code,  be- 
cause  it  is  here  referred  to ;  but  it  was  probably  omitted  in  the  Codex 
repetitcB  prceleetionity  on  account  of  the  last  law  in  Cod.  6.  t 
68.  delegit.  ^haered.  Qua  plenius  fratribus  et  sororibtis  [  ♦STl  ] 
emancipaiis  consulUur,  et  eorum  quoque  JUiis  acJUuzbus  jus 
legitimce  successionis  datur.     Harris. 

Non  equis  tamen  partibus.  Theophilus  says  that  emancipated  bro- 
thers and  sisters  received  one  half  less  than  those  under  power :  that  a 
brother  capite  diminuiMs  should  receive  but  four  ounces  while  a  brother 
integri  juris  should  have  eight :  but  by  Cod.  de  leg.  haered.  1.  ult.  <J  1. 
emancipated  brothers,  and  those  imder  power  were  placed  on  a  footing. 

Aliis  vero  agnatis.  If  the  deceased  left  an  emancipated  brother,  and 
an  uncle,  the  former  would  succeed  in  exclusion  of  the  latter. 

^  2.  De  covjunctis  perfa&minaSj  p,  217.  The  118th  Novel,  has  super- 
ceded this  section. 

§  4.  De  vidgo  quaesitis,  p.  217.  The  mother  only  is  considered  as  re- 
lated  to  a  spurious  child ;  hence  they  were  permitted  to  succeed  to  the 
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mother,  if  they  were  not  the  issue  of  adultery  or  incest.  Justinian  ho^nr- 
ever  admitted  them  to  a  share  in  the  succession  ab  in  testa  to  to  their  fa- 
ther, if  there  were  no  lawful  progeny,  and  the  bastards  were  the  off- 
spring of  a  concubine.  Dig.  38.  8.  4.  compared  with  Dig.  1.  6.  19  and 
23.  Dig.  1.  5.  19  and  24.  Cod.  de  natural,  lib.  By  the  118th  Novel. 
they  were  admitted  to  share  in  their  mother's  estate  with  legitimate 
children, 

§  5.  ^x  quotogradu  vel  agnati  vel  cognati  suaceduntj  p.  217. 

Usque  ad  sextum  gradum  eognationis.]  It  is  not  easy  to  determine 
what  should  induce  the  prcetor  to  fix  upon  the  sixth  rather  than  the  fifth 
or  any  other  degree ;  and,  concerning  this,  the  writers  have  differed 
much  in  their  opinions.  But  all,  except  Hoffman,  agree,  that  the  differ- 
ence in  the  limits  of  succession  between  agnates  and  cognates  hath  ceas- 
ed, since  the  distinction  between  agnation  and  cognation  was  abolished 
by  Novel.  118.  Taking  it  then  for  granted,  that  cognates  can  be  called 
in  as  distant  a  degree  as  agnates,  the  next  question  will  be  whether  ag- 
nateSj  can  succeed  in  a  more  distant  degree,  than  the  tenth ;  which  some 
deny ;  and  urge,  that  Justinian  would  not  have  named  the  lOtfi  degree, 

if  agnates  could  have  been  admitted  in  a  degree  beyond  it and 

that,  unless  some  period  had  been  put  to  the  succession  of  agnates,  the 
third  and  the  fourth  order  of  succession,  in  which  are  husband  and  wife, 
could  never  or  very  rarely  be  admitted ;  and  from  hence  they  conclude, 
that,  though  in  consequence  of  the  118th   Novel,  both  agnates  and  cog- 
nate^  must  now  be  admitted  without  distinction,  according  to  their  prox- 
imity, yet  this  must  be  in  the   10th  degree,  and  not  beyond  it ;  and  of 
this  opinion  are  Mynsinger,  Faber,  Wesembecius,  and  others.      But  the 
words  of  Justinian,  in  the  3rd  sect,  of  the  2nd  title  of  this  book,  very 
strongly  evince  the  contrary,  v.  g.  Inter  masculos  quidemagna' 
[  ^572  ]     tionie  *jure  hcereditaB  etiamei^  longissimo  gradu  eint^  tdtro  cit- 
roque  capitar^  &c.     And  again,  in  paragraph  the  1st,  tit  7.  of 
this  book,  the  emperor  writes  thus — Amotis  tuie  hc^edibuBy  agnatus,  etir 
amei  longissimo  gradu,  plerumque  potior  habetur,  quam  proximior  cognsr 
tus.     Tit,  7.  de  servili  cognatione.     This  is  also  the  doctrine  of  the  law 
of  the  twelve  tables,  which  declares  generally,  without  specifjring  any 
limits,  that  upon  a  failure  of  proper  heirs,  the  nearest  agnate  shall  suc- 
ceed.    And,  as  to  the  before-mentioned  arguments,  they  may  be  answer- 
ed without  much  difficulty;  for  we  may  safely  pronounce,  that  the  words 
decimo  gradu  are  not  here  used  determinately,  but  merely  for  the  sake  of 
giving  an  example.      Nan  enim  (says  Vinny)  eod^m  modo  de  agnatis  et 
cognatis  imperator  loquitur ;  de  agnatis  nan  loquitur  determitiadve,  sed 
ait,  eos  succedere,   etsi  decimo  gradu  sint,  utens  rotunda  et  certo  numero 
pro  incerto,     i>e  cognatis  contra  loquitur  determinative;   ait  enim,  eos 
si4ccedere  usque  ad  sextum  gradum.    And,  to  the  second  argument,  it  may 
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Be  &tisW6red)  that  a  deceased  person  inay  le^ve  no  agnates  by  means  of 
emancipation,  or  that  his  agnates,  as  such,  may  be  ousted  of  their  suc- 
cession, by  the  death  or  refusal  of  the  nearest  agnate.  See  sect  7. 
t.  7.  lib.  3.  So  that  there  is  no  great  reason  to  fear,  that  the  third 
and  fourth  order  of  succession  would  have  been  always  excluded  by 
allowing  agnates  to  succeed  in  the  most  distant  degree.  It  therefore 
follows  upon  the  whole,  that  cognates  and  agnates  are  now  called  to  suc- 
ceed equally,  according  to  their  prolimityj  and  without  any  limitation. 

Harris. 

« 

Tit.  VL  De  gradibuB  cognaiionum,  p.  218.  See  on  this  subject  the 
note  to  Justin.  Inst.  Lib.  1.  tit.  9,  $  1..  Definitio  fiuptiarant^  ante, 

^  1.  De  primo  secundo  et  tertio  gradUj  p.  218.  see  Blackborough  v.  Da- 
vies,  1  Lord  Raym.  684.  12  Mod.  619.  but  best  in  1  P.  Wms.  4L  where- 
in it  was  determined  that  the  grandmother  was  hearer  of  kin  than  the 
aunt.  Woodroff  v.  Wickworth,  Prec.  in  ch.  527.  1  Eq.  ca.  ab.  249.  .  In 
England  all  relationship  respecting  personal  estate,  is  settled  according 
16  the  civil  law  computation. 

Oetoi',  Thii :  the  Greeks  called  thdr  parents  ^ff«?,  divinities ;  and  ap*- 
plied  the  term  divine^  even  to  those  who  held  the  place  of  parenlft- 
Hence  come  the  Italian  words  JZTto,  Zia^  and  the  Spanish,  Tioi^  TiHy 
(Ferriere  makes  three  sections,  of  this  first  section.) 

^  2.  Qaartas  gradns^  p.  219. 
.  Connobrintis  aonsobrina.]    It  will  be  necessary  to  explain  the  follow- 
ing tierms  of  relation  before  we  proceed. — Coneohrini  and  Consebrinm 
denote  cousins  german  in  general ;  i.  e.  brother's  and  sister's  children.- 
— Fratres  patrueles  and  sorores  patrueles  signify  cousins' ger- 
man, when  *they  are  the  sons  or  daughters  of  brothers. — Con^    [  *573  ] 
tobrini  and   consobrinoe  in  t  limited  and   strict  sense  denote 
cousins  german.  who  are  the  children  of  two  sisters,  quasi  consororini. 

Amitini  and  amitinse  are  cousins  german,  who  are  the  children  of  a 

brother  on  the  one  side  and  a  sister  on  the  other. Sobrini  and  Sobri- 

nsB  denote  the  children  of  cousins  german  in  general. Propior  )9obrino 

and  propior  sobrina  denote  the  son  or  daughter  of  a  great-uncle  or  greM-' 
aunt,  paternal  or  maternal.     Harris. 

^  4.  Sexius  gretduSy  p.  221.  This  Section  seems  to  distinguish  inti^ 
JUium  propriore  sobrini,  and  nepolem  sohrini;  which  however  have 
the  same  meaning.  Hence  Vinnius  thinks  that  the  words  item  proprius 
^obrino  sobrinave  jUius  should  be  omitted.  II  est  vrai  (says  Ferriere) 
que  si  mon  cousin  issu  de  germain  m'est  parent  au  sixieme  degre,  son 
fils  ne  m'est  parent  qu'au  septieme :  c'est  aussi  ce  qui  est  dit  dans  le.  $ 
5.  du  titre  precedent.  Mais  Justinien  ne  le  ccmipare  pas  ici  avec  moi, 
qui  suis  le  cousin  issu  de  germain  son  pere,  car  nous  serions  au  sefttid- 
im;  mais  il  le  compare  avec  mon  pere,  qui  loi  est  pajent4'mi  4egre  ^us 
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proche  que  moi,  et  qui  est  par  conaequent  a  son  egard,  parent  au  sizieme 
degre. 

TiL  VIL  De  serviU  cognaOone,  p.  222.  Nostra  constuUiane :  this  is 
not  extant. 

TU.  VJII.  §  2.  De  lege  Papia,  226.  This  law  was  passed  A.  U,  C. 
761,  in  the  consulship  of  M.  Papius  Mutilus,  and  d  Poppseus  Secundus. 
Hence  it  is  sometimes  called  Lex  Papia  Pappcea, 

§  3.  De  consiiiuiume  Justiniani,  p.  226.  Nostra  constituiio.  Not  ex* 
tant  Ex  constitutione  nostra  repleatur,  1.  omnimodo.  Cod.  3.  28.  de 
inoff.  testam. 

^  4.  Quibus  libertinis  succeditur,  p.  228.  Nostra  constitutione^  Cod. 
7.  6.  de  latina  libertate  toUenda. 

THt.  IX,  De  assignatione  libertorum,  p.  230. 

Censuisse  setiatum.     Under  Claudian,  A.  U.  C.  798. 

Tit.  X.  De  bonorum  possessionibuSf  p.  231. 

This  is  a  branch  of  the  praetorian  law,  by  which  a  right  of  succession 
was  Ranted,  to  all  the  property,  estate,  goods,  chattels,  rights  and  credits 
of  the  deceased.  Qua  propter  plurimum  differt  bonorum  possessio  a  pas^ 
sessione  seu  corporali  detentione  rertimj  quce  facti  est.  1.  2.  1.  Dig.  hoc 
tit  1.  208.     Dig.  de  verb,  signif.     Sed  bonorum  possessio  tota  juris  est. 

The  bonorum  possessio^  was  of  various  kinds,  according  to  the  condi- 
tion and  exigency  of  the  claimants.     Bonorum  possessio,  unde  uberi  : 

UNDE    LEGITIMi:     UNDE    COONATI :     SECUNDUM    TABULAS :     CoNTRA 

[  "^^574  J    "V^Tabulas  :  unde  decem  PERSONiB :  tanquam  ex  famiua  :  unde 
vir  ET  uxoE :  confirming,  supplying,  correcting,  or  controvert- 
ing the  civil  law. 

The  bonorum  possessio,  did  not  constitute  an  heir.  Inst.  3.  10.  2. 
The  heir,  is  a  creature  of  the  civil,  not  of  the  praetorian  law;  though  the 
person  so  called  to  the  succession  by  the  praetor,  had  many  of  the  rights 
of  an  heir.  But  the  heir  under  the  civil  law,  held  in  absolute  proprie- 
torship, Inst.  2.  19.  7 :  the  praetorian  successor  had  the  possession,  and 
the  dominium  utile,  but  not  the  domwiium,  direction,  L  1.  cum,,  seq.  Dig. 
hoc  titulo,  I,  117.  Dig.  de  reg.  juris,  L  138.'  Dig-  de  verb,  signif.  It 
was  the  right  of  claiming  and  recovering,  and  of  retaming  the  effects  of 
the  deceased.  Dig.  h.  tit.  1.  3.  ^  2.  It  might  be  demanded  by  Proctor, 
which  a  heirship  could  not  Dig.  29.  2.  90.  where  for  curatorem,  read 
procuratorem.  $ 

Succession  per  bonorum  possessionem,  must  have  been  demanded  of 
the  praetor :  this  was  not  nece3sary  in  case  of  heirship,  wherein  it  was 
only  necessary  to  act.  A  heirship  might  be  entered  upon  within  30 
years.  A  praetorian  succession  must  be  claimed  within  one  year  by  des- 
cendants and  ascendants,  and  a  hundred  days  by  other  persons :  Inst.  3. 
10.  5.    Succession  per  bonorum  possessionem,  was  part  of  the  equitable 
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jurisdiction  of  the  praetor.  Thus  by  possession  unde  liberi,  he  aided  the 
rights  of  emancipated  children ;  calling  them  to  the  succession  {cum  oners 
,  coUai'wnu)  together  with  proper  heirs,  by  unde  cogncUij  he  assisted  the 
natural  pretensions  of  cognates  who  were  before  excluded :  by  secundum 
tabulas,  he  supported  a  testament  otherwise  void  by  the  civil  law,  by 
calling  in  a  posthumous  stranger:  coTi/ra  iabvlas^  when  a  child  was  call- 
ed to  the  succession,  whose  natural  claims  had  been  neglected  and  pass- 
ed o\rer  by  his  father  the  testator :  wide  vir  et  uxor,  by  which  the  surviv- 
ing husband  or  wife  succeeds  in  defect  of  kindred :  unde  legUimi  when 
parents  or  children  (agnates)  were  called  in,  who  would  otherwise  have 
been  excluded.  Tanquam  ex  fatnilia ;  to  the  patron,  or  his  agnates. 
Unde  decern  personce,  the  enumeration  of  ten  persons  preferred  by  the 
praetor  to  a  stranger  who  had  manumitted  a  filius  familias  under  the-an- 
cient  forms  of  contract  and  sale.  Unde  patroni  patranceque,  when  pap 
trons  were  specifically  called  in  to  the  succession  of  freed  men :  unde 
cognaii  inamimissoris :  when  cognates  of  a  patron  manumittor  were  ad- 
mitted.  Hence  there  are  two  praetorian  successions  in  case  of  a  testacy, 
and  eight  in  case  of  an  intestacy.  Concerning  all  of  which  see  post 
Inst  lib.  III.  tit.  10.  §  2  and  3. 

Justinian  abolished,  unde  decern  personcB,  tanquam  ex  familia^  unde 
patroni,  and  unde  cog.  manumitioris. 

In  the  case  of  possession  granted  contra  tabulas,  the  claimant,  to  whom 
the  succession  was  granted,  was  called  upon  to  bring  into 
hotch  *pot  or  common  stock,  all  the  property  he  had  at  any  [  *575  ] 
time  received  of  the  testator  by  way  of  advancement ;  Cod. 
6.  21.  12.  16.  This  was  the  Collatio  :  bonorum  possessio  contra  tabulas 
cum  onere  coUationis,  Dig.  37.  6.  1.  This  Collatio,  might  have  been 
exacted  also  in  cases  of  intestacy  from  descendants,  whether  of  the  male 
or  female  side,  (Nov.  18.  6.)  but  not  from  ascendants,  collaterals,  or  mere 
legatees.  Cod.  6.  21.  16.  This  was  an  exception  to  the  general  rule, 
inter  diversojure  succedentes,  non  est  locus  collationis. 

. "  Regularly  those  goods  are  brought  into  Collation  or  common  fund, 
(Cod.  6.  21.  12  and  16.)  which  came  from  the  ascendant,  while  alive, 
for  the  maintenance  or  provision  of  the  descendant.  But  not  gifts  or 
rewards  for  services.  Cod.  6.  21.  10.  and  20.  1.  Nor  the  price  of  ransom 
from  captivity  in  war.  Cod.  8.  51.  17.  Though  money  paid  for  a  fine, 
or  to  save  one  from  punishment,  ought  to  be  brought  into  contribution, 
for  the  fault  of  one,  ought  not  to  be  prejudicial  to  another.  So  the  por- 
tion, the  jewels,  the  precious  garments,  the  gold  chains  given  to  a  daugh- 
ter at  marriage,  Cod.  6. 21.  5.  but  not  the  expences  of  the  marriage  feast, 
for  that  seems  to  be  given  for  the  credit  of  the  father  and  not  as  a  por- 
tion ;  nor  the  charge  of  necessary  education,  for  every  child  hath  already 
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had  auch  a  share,  nor  the  charge  which  a  father  hath  been  at  in  books 
ibf  hit  son,  Dig.  10.  2.  50.  Nor  the  charge  that  a  father  laid  out  for  the 
aeon  that  he  might  take  a  degree,  or  acquire  any  other  honourable  title. 
Dig.  37.  6.  16.  for  if  the  son  dies,  his  successor  can  derive  no  advantage 
by  it.  On  this  account,  therefore,  the  cost  expended  in  equipage  for  a  son 
to  go  lo  the  wars,  shail  come  to  the  common  contribution,  because  he 
receives  pay  from  the  public.  Cod.  6. 21. 20."  Wood's  Inst,  civ-  lai»r. 
fol  200.  201. 

As  to  Adyancebient,  I  have  already  referred  to  all  the  principal  Eng- 
lish cases  on  the  subject.     As  to  Hotch  pot,   CoUxUio  bonenifn.     In 
partem  positio^  see  Ca  Litt.  177.    Phiney  v,  Phiney,  2  Vern.  638.   Ed- 
wards V.  Freeman,  1  Eq.  Ca.  ab.  249 — 254  and  2  P  Williams   445. 
Hedges  v.  Hedges,  Finch  Pre.  ch.  269.    Hume  et  ux.  v.  Edwards  ex. 
&e.  3  Atk.  450.     Finner  v.  Longland,  2  Eq.  Ca.  Ab.  253.    Northey  v. 
Stranger,  1  P.  Williams  340.  and  the  Stat  of  Distributions,  22  and  23 
Oh.  2.  ch.  10. 

Jus  bonortitn  possessionis.]    The  bonorum  possessio  is  not  now  in  use 
even  in  those  countries,  where  the  civil  law  prevails :  for  succession  by 
testament,  or  by  law,  comprehends  every  case.     "Jus  civile  et  prse- 
'^  torium  hodie  in  unam  consonantiam  redactum  est;  idcoque  hujus  tituli 
"  nullus  amplius  est  usus :  entenim,  qui  aliis  ex  testamento  et  ab  intesta- 
"to  succedunt,   in  universum  haeredes    appellari    solent." 
[  ^576  ]      Chroenewegen^  '*de  legUms  abrogatis  A.  t     In  England,  es- 
tates in  general,  may  be  divided  into  two  sorts,  reed  and  per^ 
sonal;  and  successions  to  these  two  different  kinds  of  estates  are  govern- 
ed by  different  rules  of  law.     But  it  is  necessary  to  premise,  tliat  by 
real  estate  is  not  commonly  meant  an  estate  in  land  in  fee,  i,  e.  descendi- 
ble from  a  man  to  his  heirs  for  ever,  and  that  by  personal  estate  are 
meant  estates  in  land,  determinable  upon  years,  moneyln  the  funds  or 
np<»i  mortgages,  plate,  jewels,  &c.  and  that  such  personal  estate  is  gene- 
rally comprehended,  In  technical  and  artificial  language,  under  the  terms 
goods  and  chattels^    Now  in  real  estates  there  is  no  room  for  the  bwio^ 
rum,  possessio  of  the  Roman  law  to  take  place  in  England;  for  all  such 
estates  vest  in  and  descend  instantly  to  the  heir,  at  the  death  of  his  an- 
cestor ;  but  in  regard  to  goods  and  chattels  tlie  office  of  the  ordinary  or 
ecclesiastical  judge  seems  to  be  similar  to  that  of  the  Roman  praetor  in 
granting  the  possession  of  goods.     For,  when  a  man  dies,  who  has  dis- 
posed of  his  personal  estate  by  testament,  the  heirs  or  executors,  ap- 
pointed by  that  testament,  must  prove  it  before  an  ecclesiastical  judge, 
who  by  granting  probate  gives  the  possession  of  goods  (o  the  executors 
secundum  iabuluSj  according  to  the  will,  or  at  least  confirms  them  in  the 
IKoaaasaion  abready  taken.     Cowell,  h.  I    And,  when  any  person  dies  in- 
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testate^  the  ordinary  (by  virtue  of  31  Edw.  3.  chap.  11,  and  21  Henry 
8.  chap.  5)  grants  the  possession  and  administration  of  the  intestate's 
goods  to  the  widow  or  next  of  kin  to  such  intestate,  or  to  both,  at  his 
direction.  And  by  the  22d  and  23d  of  Charles  the  secondy  cap.  10.  it  is 
enacted,  ^^  that  all  ordinaries  and  ecclesiastical  judges  may  call  adminis'^ 
**  trators  to  an  account  and  order  distribution,  after  debts  and  funeral 
"expences  are  paid;  to  wit,  one  third  to  the  widow  of  the  intestate,  and 
"  the  residue  among  his  children  and  those  who  legally  represent  them, 
'*  if  any  of  them  are  dead :  that,  if  there  are  no  children,  or  legal  repre- 
''sentatives  of  them,  one  half  the  intestate's  estate  shall  be  allolled  to 
^'  the  widow,  and  the  residue  to  the  next  of  kindred  to  the  intestate  in 
"equal  degree,  and  those,  who  represent  them:  that  no  representatiotl 
"shall  be  admitted  among  collaterals  after  brothers  and  sisters  children; 
"  and  that,  if  there  is  no  wif<^,  all  shall  be  distributed  among  the  child- 
"  ren ;  and  if  no  child,  to  the  next  of  kin  to  the  intestate  in  equal  degree 
"and  their  representatives."  'And  by  1  Jac.  2  cap.  17.  it  is  enacted, 
"  that,  if  a  brother  or  sister  dies,  each  brother  and  sister,  and  their  re- 
"  presentatives,  shall  have  an  equal  share  with  the  mother."  From  all 
which  the  analogy,  between  the  cwU  law  and  the  law  of  England^  is 
very  observable.    Harris. 

♦The  Proem,  Cur  irUroductca  bonorum  possessiones ;  con-    [  *577  ] 
tains  in  Harris's'edition,  the  first  section  of  Ferriere's :  which 
begins  at  Quos  auiem  solus  PrtBior,  &c.  p.  232.  of  the  present  edition, 
prope  mediam  paginam. 

§  1.  De  speciebus  ordinariis.    Jus  vetus^  p.  233. 

A  nostra  constiiutione.]     This  constitution  is  not  extant. 

Extraneo  manumissoru}  "  Extraneus  manumissor  erat,  qui  non  con^ 
tracta  fiducia  emancipasset".     Mynsinger.  h.  1. 

Tanquam  ex  familia,]  "  Puto  familiam  significari  patr&ni;  L  e.  hac 
bonorem  possessione  vocaxi  patroni  agnatosJ^    Yinn.     Harris; 

§  2.  Jus  novum,  p.  233. 

I  have  already  dwelt  sufficiently  on  the  different  kinds  of  bononent 
possessiones  in  the  note  to  the  beginning  of  this  title. 

Nostra  constUutio,]  Cod.  8.  t  49.  1.  ult.  "  Hsec  constitutio,  quam  (k 
"  emancipationibus  conscripsit  imperator,  omnibus  parentibus  et  m^ 
"  numissoribus  praBSumptionem  contracts^  fiduciss  admisit,  ut  ipsa 
"  emancipatio  tacit^  id  in  se  habeat ;  merit6  igitur  prsefata  bonorum 
"  possessio  pro  supervacua  habenda  est,  cum  extraneus  posthac  mana*^ 
"  missor  nullus  inveniatur."     Theoph. 

Per  constUutionem  nostram.]  "  Hsec  est  eadem  grseca  constitutio,  cu- 
"  jus  superius  quoque  aliquoties  meminit  imperator ;  et  quft  totam  se 
"  causam  succ^ssionifi  libertorum  plene  definivisse  testatur :  non  eztat 
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''  hsec  constitutio,  sed  epitonem  ejus  nobis  ex  Basilicis  repraeseatat  Cuja- 
"  cins."     Lib.  20.  obs.  34.     Harris. 

The  Basilica,  were  the  new  ordinances  and  code  in  Greek,  began  by 
Leo  Philosophus  in  886,  and  finally  published  by  Constantine  Porphy- 
logoneta,  in  920. 

^  4.  De  successorio  edicio,  p.  235.  Cerium  iempus^  Dig.  38.  9.  D$ 
succ,  edicio, 

$  6.  De  jure  accrescendi  ei  iierum,  S^c,  p.  336.  Ex  successorio  edicio. 
Dig.  38.  9. 

^  &  Explicaiio  dicii  iemporis,  p.  236. 

Dies  uiiles,]  '*  Dies  in  jure  nostro  alii  simt  continui,  alii  utiles.  Con- 
'^  tinui,  qui  sine  interruptione,  nullisque  exceptis,  currunt :  utiles  sunt 
*'  illi  duntaxat,  quibus  experiundi  sui  juris  potestas  est  y  et  hi  neque  ig- 
"  noranti,  neque  agere  non  valenti,  currunt,  fi".  44.  t.  3.  1.  1  Yinn.  The- 
"oph.  h.  t."     Harris. 

TV/.  JCL  De  acquisiiione  per^  adrogaii0iem,  p.  237. 

Formerly  under  the  acquisition  by  adrogation,  the  adoptive  father 
succeeded  to  all  the  property  of  the  son  who  was   adopted 
[  *578  ]     by  adrogation,  *and  died  in  that  state.     But  latterly,  the  la- 
ther succeeded  to  the  usufruct  only,  unless  when  the  son  died 
impuber,  and  without  children,  and  under  power  of  his  adoptive  father. 
^  1.  et  ult.  Cod.  commun.  de  success. 

$  1.  Quce  hoc  modo  acquiruniur.  Jus  veius,  p.  237.  This  is  entitled 
in  Ferriere,  Qucenam  olim  acquirebaniur  per  adrogcUionem. 

Prohibuii  nosira  cotisiiiuiio.     Cod.  3.  33.  16.     De  usufruciu. 

Freed  men,  were  generally  bound  in  services  of  labour  to  their  pat- 
rons, fabrihs  seu  ariijiciales  operce,  which  might  be  prolonged  or  com- 
muted ;  and  the  right  passed  to  the  heir  of  the  patron.  Dig.  31.  10.  6. 
Dig.  33.  2.  2.  So  duties  of  personal  respect  on  account  of  the  gift  of  lib- 
erty conferred :  these  were  attached  to  the  person  of  the  patron  only 
Dig.  31.  10.  9.  1.  juncto  Cujacio,  lib.  17.  ch.  14.  These  did  not  cease  on 
the  smaller  change  of  state. 

^  2.  Jus  novium,  p.  238.  E^  consiiiuiione  nosira.  Cod.  6.  69.  ult 
Comm.  de  success.  This  section  is  entitled  Qucenatnjure  novo  per  adro- 
gaiiofiem  acqiiiruniur,  in  Ferriere.  Justinian  in  this  section  has  proper- 
ly limited  the  rights  of  adoptive  by  those  of  natural  parents;  except  in 
the  cases  already  mentioned  of  decease  within  puberty,  without  chil- 
dren, and  under  power  of  the  adoptive  father. 

Tii.  XIL  De  eo  cui  liberiaiis  causa  bona  addicurUur^  p.  239. 

$  1.  Rescripium  Divi  Marci,  p.  239.  This  requires,  1st,  That  the 
application  and  adjudication  shall  be  judicial.  2ndly,  That  there  shall 
be  no  heirs  or  persons  called  to  the  succession,  civil  or  pr»torian.  J.  1- 
Cod.  fideicom.  libert    Srdly,  That  the  person  petitioning,  shall  give  se- 
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curity,  if  the  adjudication  be  in  his  favour.    4thl7,  This  relates  to  liber- 
ty given  by  testament.  . 

^  3.  Ubi  locum  habeai,  p.  241.  This  section  is  otherwise  headed, 
Quibus  casibus  huic  rescripto  locus  est. 

From  the  4th  circumstance  just  above  mentiondd,  Cujas  appears  to  be 
right  in  supposing  that  instead  of  certe  si  intestcUiAs  decesserU,  we  ought 
to  read  certe  si  testatus  decesserit. 

$  7.  De  spedebus  odditis  a  Justiniano,  p.  242. 

Ple7iissima  constitution  Cod.  7.  2.  15.  de  test  manumiss. 

Tit.  XIIL  De  successionibus  subkuis,  &c.  p.  243.  This  section  is 
divided  by  Ferriere,  at  the  words  Erat  et  ex  sencUus  eonsulto  Claudir 
anoy  &c. 

Q,ualis  fuerat  bonorum  emptio.]  ''Bona  debitoris,  postquam  aliquan- 
^'  dill  celeberrimis  in  locis  proscripta  pependissent,  ex  edicto  prosideri  ju- 
''  bebantur;  de  inde  magister  postulabatur  et  creabatur,  per 
''  quern  "^distrahebantur  et  emptori  ad^icebantur,  qui  omnibus  [  "^579  ] 
^'  in  solidum  satisfaciebat :  aut,  antequam  emeret,  cum  cre- 
'^  ditoribus  de  certa  parte  decidebat'j  Yid  Theophilum  in  hunc  locum, 
"  ct  Heineccii  antiq.  Rom.  .jur.  lib.  2.  tit  17.  This  exact  species  of  sale 
is  not  in  use  in  England ;  but  there  is  a  sale  not  very  unlike  it  in  the 
case  of  bankrupts,  whose  estates  and  goods  are  sold  and  divided  among 
their  creditors  by  commissioners,  appointed  for  that  purpose.  Yid.  13 
Eliz.  cap.  7.  1  Jac.  1.  cap.  15.  21  Jac.  1.  cap,  19.  10  Ann.  cap.  15. 
7  Geo.  1.  cap.  31.    5  Geo.  2.  cap.  20. 

£]x  latioribus  digestonim  libris,]  D.  42.  /.  5.  De  \rebus  auctoritate 
Jtidicis  possiendis.     D,  45.  t,  4.     Quibusea:  causis  in  possessionem  eatur. 

Quod  indignum  nosiris  temporibus,]  vid.  Cod,  7.  /.  24.  De  senatus- 
eonsulto  Claudiano  tollendo.     Harris. 

Tit.  XIV.  De  obligationibus,  p.  244. 

Justinian  begins  first  with  obligation,  and  then  proceeds  to  those  con- 
tracts and  agreements,  from  whence  obligation  arises.  He  confines  it 
within  the  bounds  of  practice,  namely  to  that  motive  of  action  which  the 
sanction  of  the  Jaw  presents  to  us.  The  civil  law  indeed  treats  of  duties 
of  imperfect  obhgation,  but  so  far  c«ily  as  they  are  aided  by  the  sanction 
which  the  legislative  or  judicial  authority  may  annex  to  them. 

Obligation  may  be  divided  into  moral  obligation,  or  that  which  receives 
its  sanction  foro  conscientice  alone :  and  civil  obligation,  or  that  which 
receives  its  sanction  from  the  positive  law  of  political  communities. 

The  true  source  and  foundation  of  moral  obligation,  has  long  been  a 
diu  vexata  quest io.  With  me  it  is  settled  :  it  has  but  one  rational  source 
and  foundation,  self  interest :  our  own  happiness :  our  greatest  and  most 
permanent  good  upon  the  whole. 
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I  considered  this  subject  at  full  length  formerly,  in  an  essay  published 
among  a  collection  of  essays  on  ethical  and  metaphysical  subjects  (1787): 
and  as  I  have  had  no  reason  hitherto  to  alter  my  opinion,  I  shall  briefly 
abridge  that  essay,  and  adopt  the  same  view  of  the  argument  here. 

It  is  universally  allowed,  that  in  certain  cases,  I  ought  {morally  speak- 
ing) to  act  in  a  certain  manner.  But  why  ought  I  to  do  sol  What  ii 
the  uliimaie  reason  or  motive  which  on  an  attentive  consideration  of  the 
subject  should  induce  me  to  act  in  this,  rather  than  in  that  manner? 

Because,  say  some, 
[  *580  ]        ^'I.  It  is  agreeable  to  the  will  of  God.  a 

IL  To  the  eternal  and  necessary  fitness  and  congraity  of 
things,  b 

III.  It  is  the  dictate  of  the  moral  sense,  c 

IT.  It  is  the  dictate  of  common  sense :  of  the  i/m^ct  mppohu  d 

y.  You  are  conscious  of  a  sensation  that  impels  you  to  do  so.  e 

yi.  Your  understanding  represents  such  an  action  to  you  as  ri^t, 
and  of  course  that  you  ought  to  do  so.  / 

yir.  It  is  agreeable  to  right  reason,  g 

yill.  It  is  agreeable  to  the  truth  of  things,  h 

IX.  It  is  conducive  to  general  utility.  % 

X.  It  is  conducive  to  the  bene  esse,  to  your  own  greatest  good  upon  the 
whole,  k 

The  above  is  the  substance  of  the  answers  which  the  authors  in  the 
notes  may  be  supposed  to  give  to  the  question. 

a  Acquinas,  Occam,  Scotus,  Suarez,  Hobbes,  Leibnitz,  Barbcyrac, 
Warburton. 

b  Grotius,  Rust,  Clarke,  Balguy. 

c  Hutcheson. 

d  Lord  Herbert,  Eeid,  Beattie  and  Oswald. 

e  Ellis. 

f  Cudworth,  Butler,  Adams,  Price. 

g  Burlamaqui. 

h  Wollastoa. 

i  Hume. 

k  Gastrell,  Cumberland,  Puffendorf,*  Norris,t  Gay,t  Tumbull,*  ,Ruthe^ 
forth,ll    Soame  Jenyns,1f  Dr.  Johnson.**. 

*  Law  of  N  and  N.  book  I.  ch.  iv.  i  6  and  the  note  thereon  of  Barbeyrac 
t  Miscellanies,  p.  214. 

t  Preliminary  Dissertatic^n,  and  note  to  King's  Origin  t)f  Evil,  p.  66. 
quarto  edit. 

i  Note  to  Heineccius,  p.  16. 

II  Essay  on  Virtue,  ch.  vii. 
IT  Origin  of  Evil,  Letter  IV. 

**  Review  of  Soame  Jenyn's  Origin  of  Evil,  in  the  Mscellftnies  pub- 
lished by  Davies,  3  vols. 
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Each  of*  these  hypotheses,  except  the  last,  admit  of  a  further  question. 
You  tell  me  I  ought  to  act  agreeably  to  the  will  of  God — ^to  the  eternal 
fitness  of  things — to  the  dictate  of  the  0K>ral  sense,  &c.  &c  1  why  ought 
1  to  do  so  ?  It  is  evident  that  this  question  may  be  put  rea* 
sonably :  *if  so,  the  solution  lies  deeper  than  the  hypothesis  [  *681  J 
that  admits  of  the  questi<m. 

This  question  cannot  reasonably,  or  consistent  with  common  sense  \m 
put  cm  the  10th  or  last  hypothesis.  It  is  manifestly,  palpably  absurd  to 
ask,  why  ought  I  to  pursue  my  own  happiness  ?  why  ought  I  to  follow 
that  course  of  conduct  which  upon  the  whole  of  my  existence  will  most 
effectually  afford  me  the  greatest  sum  of  happiness  ?  For  in  fact,  are 
not  all  our  motives  of  action,  founded  upon  this  consideration?  Does  it 
not  arise  from  the  very  nature  and  constitution  of  man  ? 

Why  should  I  obey  the  conunands  of  God  1  Because  it  is  my  inter- 
est so  to  do :  I  shall  be  happy  if  I  do,  and  miserable  if  I  do  not.  But 
put  the  case,  that  any  clear  and  precise  command  of  the  creator,  would 
upon  the  whole  of  jpaj  existence  and  all  things  considered,  afford  not  a 
balance  of  happiness  but  of  misery,  can  I  be  under  any  obligation  to 
pursue  it  ? — The  controversy  then,  can  only  be  settled,  by  an  answer, 
that  does  not  reasonably  admit  of  any  further  question ;  and  this  is  it 

But  in  the  course  of  education  in  civilized  society,  we  are  taught  iu- 
OQSsantly  by  our  parents  and  tutors,  we  hear  in  their  conversations,  and 
in  discourses  from  the  pulpit,  and  we  learn  from  our  intercourse  with 
society  even  from  our  childhood,  that  certain  conduct  ought  to  be  pursu- 
ed, and  certain  actions  ought  to  be  shunned.  That  we  should  obey  and 
reverence  our  parents,  love  our  kindred,  perform  acts  of  kindness  to  our 
neighbours,  speak  truth,  pay  our  debts,  perform  our  promises,  &c.  &c. : 
these  complex  associations  give  rise  at  length  to  that  feeling  that  we  call 
conscience,  and  to  the  ideas  of  obligation  and  duty,  which  are  associat- 
ed with  many  actions  that  positive  law  cannot  expediently  embrace. , 
Actions  that  mankind  generally  agree,  ought  to  be  performed  or  abstain- 
ed from,  when  not  sanctioned  by  the  laws  of  society,  give  rise  to  imptr- 
feet  QbligatUns :  actions  that  are  enjoined  or  forbidden  by  those  laws,  ajce 
called  actions  or  duties  of  perfect  obligation. 

By  the  civil  law,  rights  and  duties  of  imperfect  obligation,  such  as 
arose  from  the  acknowledged  precepts  of  natural  law,  or  the  dictates  of 
conscience,  or  ex  nuda  paeto,  (naked  promi^s  not  binding  for  want  of 
consideration,)  although  they  could  not  of  themselves  support  an  action, 
might  be  brought  in  aid  of  the  law  in  certain  cases.  They  gave  rise  to 
compensation^  or  set  off;  to  detention  of  a  pledge;  to  fide  jue^ion  or  ac- 
tion against  a  guarantee ;  to  a  eonetituiumy  or  promise  founded  on  natur- 
al obligation ;  to  wmaJtion ;  and  to  retention  o£  money  paid  under  a  w^ 
taJjEOQ  notion  of  its  being  legally  due. 
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To  instance  each  of  these.      As  to  cornpensation :    A.  owes  B.  a  hun- 
dred dollars,  on  a  legal  claim.     B.  owes  A.  fifty  dollars,  on  a 
[  ^582  ]    consideration  "V^founded  in  morality,  hut  not  furnishing  ground 
for  suit :  A,  can  set  this  off.     Dig.  16,  2.  6.  de  compensation 
nibus. 

Usury  (interest  for  money)  was  not  supported  by  the  Roman  law,  un- 
less where  the  loan  had  furnished  a  profit ;  Cod.  4.  32.  26.  Cod.  4.  34. 
4  or  where  it  was  judicially  decreed  nomine  poencB  for  improper  deten- 
tion of  the  sum  lent,  or  on  account  of  fraud.  Dig.  22.  1.  1.  and  22.  1. 
17.  3.  Suppose,  however,  A.  lends  B.  a  hundred  dollars  upon  interest, 
and  B.  pledges  a  diamond  ring  for  repayment :  the  promise  to  pay  inte- 
rest simply  would  he  nude  pact,  but  still  as  promises  ought  to  be  per- 
formed. Dig.  2.  14.  1.  A.  may  retain  the  diamond,  till  interest  as  well 
as  principal  be  paid.   *Cod.  de  usuris.  1.  4. 

As  to  fide  juuion.  An  infant  almost  of  age  makes  a  promise,  nnsanc- 
tioned  by  his  tutor :  this  would  support  no  action.  A  firiend  of  the  in- 
fant becomes  his  security  for  the  performance.  Here,  notwithstanding 
the  maxim  accessorium  seqtutur  euum  principdU^  the  fide  jussor  or  guar- 
antee, is  liable,  because  it  is  the  dictate  of  natural  equity  that  a  proioise 
should  be  kept,  although  positive  law  will  not  enforce  it.  Dig.  46. 
1.  2  and  6. 

ConstUutum,  is  a  promise  before  the  praetor  to  pay  what  was  previ- 
ously due,  cither  by  the  promissor,  or  some  other  person  for  whom  he 
becomes  surety.  Such  a  promise  so  solemnly  made,  was  supported  by 
the  praetorian  action  De  pecunia  constituta^  Dig.  13.  5.  1.  7.  quia  grcme 
est  Jidem,  faUere^  maxinie  ubi  geminata  fides  est 

Novation.  Dig.  46.  2.  1.  [This  is  somewhat  allied  to  the  English 
doctrine  of  extinguishment.^ 

Novation^  is  the  transferring  or  conversion  of  one  obligation  into  anoth- 
er obligation,  or  from  one  person  to  another  person.  Thus,  A.  owes  B. 
a  hundred  dollars :  this  debt  is  transferred  by  consent  to  a  pupil  who 
promises  without  authority  of  the  tutor ;  is  he  bound  ?  Yes :  for  the 
promise  of  the  pupil  though  it  will  not  support  a  suit,  is  founded  upon  a 
promise  that  would  support  one :  and  this  natural  obligation  of  the  pupil 
to  pay,  is  converted  into  a  civil  obligation,  by  being  substituted  for  a 
civil  one :  notwithstanding,  Dig.  46. 2. 20.  which  though  it  seems  to  look 
the  other  way,  does  not  furnish  an  objection.  PuptUus  quod  sibi  debe- 
tur,  non  potest  sine  tutoris  auctoritate  novare  ne  scilicet  conditionem  suam 
deteriorem  facial :  but  this  is  for  his  own  sake,  and  does  not  apply  to  a 
case  when  the  legal  right  of  a  third  person  is  involved  in  the  pact. 

Repetition^  or  redemand  of  money  paid  without  regular  compulsion  of 
law,  is  prohibited  where  eui  imperfect  obligation  intervenes.  Dig.  44  7. 
10.    A.  by  nude  pact,  promises  to  pay  me  a  hundred  dollars ;  he  pap  it 


.^^ 
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to  me ;  but  repenting,  sues  for  the  recovery,  by  condietio  indebid  (actioQ 

for  money  had  and  received.)    He  cannot  recover  it,  for  he 

'thought  to  keep  his  promise,  and  he  has  put  me  in  possession    [  ^483  ] 

of  the  money  which  he  was  under  a  natural  obligation  to 

give  me,  though  *not  a  legal  one.      Dig.  12.  6.  14  and  66.      For^the  etm^ 

ditio  indMii  would  not  avail  against  money  paid,  which  ex.  9fw»  ei  ieno 

ought  to  have  been  paid.     Dig.  ub.  sup. 

TTiis  is  like  the  cases  of  Brown  v.  M'Kinnally,  1  Esp.  Ca.  at  N.  P. 
279.  Burdon  v.  Webb,  lb.  528.  Cartwright  v.  Rowley,  lb.  723. 
Whether  an  express  promise- founded  on  an  antecedent  moral  obligation 
will  support  an  assumpsit  is  discussed  at  length  in  note  (a)  to  Wennall 
V.  Adney,  3  Bos.  and  Pull.  249.  This  doctrine  of  the  Roman  law  is 
adopted  by  Lord  Mansfield,  in  Moses  v.  M^Parlane,  2  Burr.  1005.  Dale 
V.  Sollet,  Burr.  2133.  and  though  the  particular  case  of  Moses  v.  M'Far- 
lane,  has  been  shaken  by  Marriot  v.  Hampton,  7  Term  Rep,  269,  yet 
the  general  doctrine  has  never  been  denied. 

$  1.  Divisio  prior,  p.  244.  The  praetorian,  is  as  much  a  part  of  the 
Roman  law,  as  the  civil  law.  By  the  latter,  technically  speaking,  is 
meant  the  law  of  the  12  tables,  the  Plebiscites,  the  senatus  consuka,  the 
imperial  constitutions,  and  the  responsa  prudentum.  The  praetorian 
law,  jus  honorarium,  is  composed  of  the  equitable  decrees  of  the  prsetors 
at  various  times :  to  which  we  owe  many  obligations  not  strictly  com- 
prehended in  the  above  named  sources  of  the  civil  law,  such  as  the  con- 
stitutnm,  hypothecation,  6cc, 

$  2.  Devisio  posterior,  p.  244. 

By  the  Roman  law  there  are  two  grand  divisions  of  private  conven- 
tions, to  wit.  Contracts  and  Pacts.  Contractus  est  Conveniio  habens 
certurh  nomen,  vel  causam,  sua  ncUura  obligationem  ad  agendum^  efficO" 
cem  producens.     Dig.  2.  14.  7.  1  and  2. 

Contracts  between  parties  are  so  numerous,  and  so  various,  that  the 
civil  law,  unable  to  assign  a  specific  denomination  to  every  one,  classed 
by  appropriate  and  distinct  names,  those  contracts  only  which  were 
most  generally  in  use  in  society.  Hence  contracts  were  divided  into 
nominate  and  innominate.  Nominate  contracts  were  such  as  the  Com- 
modatum,^    Matuum^  Deporitunij   Pignut^   Stipulation  JEmptia    VmdO' 


*  Commodatum :  the  loan  of  a  specific  thing,  of  which  the  ownership  is 
not  changed,  to  be  returned  in  good  plight :  as  of  a  house,  a  horse  or  a 
book,  uiatuum :  a  loan  to  be  returned  in  kind,  as  money,  grain,  frait,  &c. 
Depositum :  bailment  of  a  thing  to  be  kept  without  reward  for  keeping  it, 
and  to  be  returned  in  good  plight  Pignus :  a  pawn  of  a  moveable  for 
security  of  a  credjjor;     Hypotheca  ;  is  a  mortgage  of  the  right  to  real 
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[  ^684  ]  '  tio^  *LoeatiOi  Conduetio,  UmphyteuiU  SoeutoM^  Mandatum^ 
^c.  all  which  will  be  noticed  iu  their  turn.  Tliese  had 
their  appropriate  remedy  by  action  founded  upon  them.  Some  of  them 
derived  their  obligation  from  natural,  some  from  civil,  and  some  from 
praetorian  law. 

Nominate  contracts  had  also  a  four-fold  classification.  1st,  S!x  re, 
from  something  done.  2dly,  ^z  verbisj  from  something  said.  Sdly, 
Ike  Uteris^  from  something  written.    4thly,  Ux  consensu^  from  something 

agreed  to. 

In  contracts  also  were  considered  the  substance^  the  nature,  and  the 
accidental  parts  of  the  contract ;  but  I  do  not  find  any  important  con- 
clusion dependant  on  this  division. 

Contracts  were  also  divided  into  equitable  contracts,  ex  tequo  et  hono^ 
and  contracts  Uricti  Juris,  Thus,  if  I  sell  an  estate  and  deliver  posses- 
sion and  the  money  is  not  paid  me  till  long  after  it  is  due,  I  have  a  right 
not  merely  to  the  principal,  but  also  to  interest  for  the  detention  of  it. 
To  this  class  of  contracts  may  be  referred  those  of  our  own  law  that 
admit  of  compensation  when  not  hterally  fulfilled,  and  the  cases  of  Cy 
pres  performance.  Contracts  of  strict  construction,  are  those  "where  the 
terms  are  precisely  settled  by  the  parties  themselves ;  as  the  cases  of 
damage  liquidated  by  the  previous  agreement  of  the  parties,  as  so  much 
per  acre  for  the  ploughing  up  of  meadow  land,  &c. 

Innominate  contracts,  afe  those  innumerable  agreements,  that  depend 
upon  and  include  the  peculiar  circumstances  that  form  the  object  of 
them,  and  for  which  no  certain  or  precise  remedy  was  appointed  but  a 
general  action  on  the  case  only  :  actio  in  factum  prescriptis  verbis.  Dig. 
2.  14.  7.  2.    Dig.  19.  4.  and  Dig.  19.  5. 

But  for  the  more  convenient  division  of  this  kind  of  contracts  they 
were  classed  thus.  Do  ut  des :  I  give  that  you  may  give.  Do  uifaci' 
as :  I  give  that  you  may  perform.  Facio  ut  des :  I  perform  that  you 
may  give.    Facio  ut  facial:  I  perform  that  you  may  perform. 

The  first  is  sale  and  barter :  the  second  payment  for  work  and  labour 
to  be  done,  or  services  to  be  performed :  the  third  work  and  labour,  or 
services,  to  receive  payment :  the  fourth  work  and  labour  performed,  or 
services,  rendered,  for  work  and  labour  to  be  performed  or  services  ren- 
dered. This  last  had  the  remedy  by  action  de  dolo  mah^  annexed  to  it. 
Dig.  4  3.  18. 


property,  or  things  incorporeal ;  the  debtor  continuing  in  possession.  Stip- 
ulatio;  a  verbal  contract  by  question  and  answer.  Emptio  Venditio: 
buying  and  selling.  Locatio  Conductio :  letting  and  hiring.  Emphyteu- 
sis :  an  improving  lease.  Mandatum :  a  commission  or  power.  Societas : 
partnership. 
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*In  all  these  innominate  contracts,  the  obligation  to  per-  [  *685  ] 
formance  on  one  side,  is  founded  on  actual  performance  by 
the  other.  Otherwise  it  amounts  to  no  more  than  a  mere  promise,  a 
covenant,  ap  agreement,  a  Pact,  which  the  parties  may  be  under  a  na- 
tural, but  under  no  civil  obligation  to  perform.  Dig.  2.  14.  7.  4.  such  a 
pact  is  called  nude  {nudum  pactum)  when  no  consideration  {causa)  at- 
taches to  it :  but  obligation  arises,  when  the  one  side  by  performance  in 
conformity  to  the  agreement,  suffers  a  loss,  privation  or  inconvenience, 
or  the  other  side  by  accepting  becomes  benefitted  and  a  gainer,  either  as 
principal  or  surety. 

Thus,  1  promise  to  give  you  one  horse  in  exchange  for  another.  This 
is  not  binding  on  either  side,  till  one  of  us  perform  his  part  of  the  agree- 
ment. Then  and  then  only,  a  consideration  attaches  to  the  pact,  and  an 
obligation  arises  thereupon  coextensive  with  the  consideration.  This  is 
like  our  doctrine  of  conditions  precedent,  where  performance,  or  tender 
of  performance  with  a  touts  tems  prest,  must  be  set  out 

In  all  these  innominate  contracts  and  nude  pacts,  time  was  allowed  to 
the  parties  to  reconsider  their  agreement :  locus  pceniieniicB,  Thus,  if  I 
tender  my  horse  in  lieu  of  a  horse  agreed  to  be  given  me  by  my  neigh- 
bour, and  he  takes  no  step  thereupon  to  perform  his  part  of  the  agree- 
ment, I  can  send  for  my  horse  back  and  refuse  to  accede  to  the  bargain. 
In  contractihus  nomincUis,  pasnitentice  locus  est,  rebus  scUtem  iniegriSf  ita 
vt  is  qui  debit  ob  causam,  alium  statim>  obliget,  ipse  vera  ei  non  obligatur 
priusquam  alter  conventionem  impleverU.  Quapropter  rebus  integris 
quod  debit  potest  repetere,  per  candictionem  causa  data  causa  non  secuta. 
QucB  quidem  actio  non  nascitter  ex  coritraciu,  sed  ex  ncUurali  cequiiate  quce 
noK^  patitur  rem  meam,  esse  penes  alium  sine  causa.  Cod.  de  condict. 
causa  data,  causa  non  secutcL     Dig.  13.  7. 

There  are  some  good  observations  on  the  locus  posnitentuB  in  Lord 
Kaimes's  principles  of  equity,  Book  1.  part  2.  sect  7.  and  many  cases 
put  where  it  appears  to  one  that  in  equity  it  ought  to  be  allowed. 

Pacts,  are  divided  into  civil,  praetorian  and  simple.  ,  Civil  were  those 
to  which  a  civil  right  of  action  was  subsequently  attached,  as  to  the 
Donatio  inter  vivos  by  Justinian.  Preetorian,  such  as  the  praetor  gave 
a  right  of  action  upon,  as  the  Hypotheca,  and  the  constitutum.  Simple, 
such  as  raised  a  natural  obligation  only  to  performance. 

The  doctrine  of  Nudum  pactum  has  been  long  recognized  in  the  Eng- 
lish law.  Bracton  (who  as  Justice  Wilmot  says,  interwove  a  great 
many  things  out  of  the  Roman  law)  divides  pacta,  conventa,  into  nuda 
pacta  and  pacta  vestita.  Ch.  1.  de  actionibus.  See  also  Br.  ab.  tit,  ac- 
tion sur  le  case.  40.  lb.  Dette  pi.  36.  79.  206.  11  H.  4  32.  a. 
9.     H.  5.  *^14.     3  H.  6.  36.     44  E.  3.  21.    Sharrington  and     [  *586  ] 
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Pledall  V.  Strottoa  Plow.  302. 308.  309.  7  and  8  El.  Joedyn  v.  Laciere. 
12  Mod.  295. 

Wiliaot  in  Pillans  and  Rose  v.  Van  Mierop  and  Hopkins^  3  Burr.  1663, 
inclines  to  think  that  where  an  obligation  is  deUberately  entered  into  6y 
Mmiiing,  that  there  can  be  no  nudum  pactum.  The  good  sense  of  this 
opinion  is  rather  pettishly  contradicted  by  Skinner  in  his  argument  be- 
fore the  lords  in  Rann  r.  Hughes,  reported  in  Br.  Pari.  Ca.  and  in  the 
note  to  Mitchinson  v.  Hewsoa,  7  Term  Rep.  350.  a.  which  settles  the 
technical  distinction  <^  contracts,  into  contracts  by  parol  (including  un- 
sealed written  contracts)  and  contracts  btf  spectalty.  It  is  of  "no  conse- 
quence how  the  law  is,  when  it  is  once  known ;  but  it  was  surely  an  al- 
lowable mistake  to  suppose  that  a  ocmtract  deliberately  put  down  in 
writing,  was  not  a  parol  contract.  Wiknot  seems  to  have  had  in  his 
mind  (the  obligatory  effect  given  by  the  Roman  law  where  the  prescribed 
ibcms  of  verbal  stipulations  were  observed.  See  post  Inst.  3.  16.  L 
De  verbis  stypukUumum,  But  am<mg  the  Romans,  the  practice  was  to 
put  all  nominate  contracts  and  stipulations  in  writing,  which  wlien  car- 
ried to  Ji  magistrate  were  inserted  inier  acta^  registered  or  recorded ;  and 
the  parties  had  a  copy  delivered  to  them  under  seaL  Tiiis  was  not  the 
case  with  mere  pacts  or  promises,  which  might  intervene  by  means  of 
9ay  informal  words,  and  between  absent  parties.  Justice  Wilmot's  opi- 
nion I  a|){prehend  is  law  in  most  nations  on  the  c<mtinent  See  the  re- 
ierences  in  Wood  civ.  law  206. 

Although  in  the  words  of  the  lord  chancellor  in  Middleton  v.  KenyoB, 
2  Tez.  junr.  408.  '^  A  bargain  without  consideraticm  is  a  oontradiction 
in  terms  and  cannot  exi^t;"  yet  in  England  Uiis  does  not  apply  to  1st, 
Bai;gains  entered  into  by  writing  under  seal.  2dly,  Mercantile  or  rather 
negotiable  paper  when  once  negotiated  by  indorsement :  for  as  between 
Che  maker  of  a  note  and  the  payee,  and  the  drawer  of  a  bill  and  the 
payee,  equitable  defences  may  be  set  up.  The  exception  depends  upon 
its  negotiability,  -and  that  negotiability  is  given  by  its  being  put  into  cir- 
culation by  indorsement 

With  respect  to  other  parol  contracts,  whether  verbal  or  written,  we 
have  ad(q)ted  in  substance  the  oivil  law  doctrine  on  this  subject,  and  the 
want  of  consideration  will  defeat  a  contract :  but 

Any  labor,  loss  or  inconvenience  sustained  by  the  plaintiff  at  the  re- 
quest of  the  defendant— any  express  promise  to  pay  or  perform  what  the 
promissor  was  under  a. moral  obligation  of  paying  or  performing;  where- 
on see  Wennal  v.  Adney,  3  Bos.  and  Pull.  247. ^Any  promise  made 

upon  the  strength  of  a  consideration  already  passed,  but  originally  enter- 
ed into  at  the  request  of  the  promissor — or  in  consideration 
[  *587  ]    of  services  ♦to  be  rendered  on  a  future  day— or  in  considera- 
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tioQ  of  any  permisaioa  givea  hj  which  the  promissor  is  benefitted — 
or  any  voluntai'y  performance  of  an  act  beneficial  to  the  promis- 
sor,  which  the  performer  was  legally  compellable  to  perform,  as  in 
case  of  a  surety — ^will  mipport  an  action  of  assumpsit 

Bat  though  natural  afiection,  be  sufficient  to  raise  a  use,  aid  a  trust,  or 
suppcNTt  a  deed,  (Myddleton  v.  Lord  Kenyon,  ub.  sup.)  it  will  not  sup- 
port an  assumpsit:  nor  will  love  between  the  sexes. 

But  considerations  founded  od  promise  of  marriage,  will  support  a 
subsequent  promise.  Argenbright  v.  Campbell,  and  wife,  3  HeiL  and 
Munf.  184  Cro.  El.  69. 

See  on  all  the  points,  and  the  other  parts  of  the  doctrine  of  cohsidera* 
tion  when  coupled  with  assumpsit,  the  modem  compilers.  Oomyns.  Dig. 
Powel  on  contracts,  Espinasse  smd  Selwyn's,  law  of  nis.  pri. :  and 
Comyns,  on  oontracts. 

The  subject  is  but  meagerly  treated  in  Potfaier.  The  equitable  nature 
of  the  action  for  money  had  and  received,  is  treated  in  Moses  r.  M' Far- 
lane,  2  Burr.  1005.     Hawkes  v.  Saunders,  Cowp.  290.^ 

I  think  the  following  rules  collected  by  Wood  (p.  207)  for  the  con- 
struction of  contracts,  worth  inserting  in  this  place. 

These  rules  ought  to  be  observed  in  the  interpretation  of  contracts. 

b  The  agreement  in  a  contract  is  the  law  of  it 

c  The  beginning  and  consideration  of  every  contract  is  to  be  consid* 
ered. 

d  If  the  sense  of  the  contract  is  obscure,  that  sense  must  be  followed 
which  is  most  likely  and  probable,  or  most  according  to  common  prac- 
tice. 

e  In  doubtful  cases  the  mildest  interpretation  is  the  safest. 

*f  All  parts  of  the  contract  ought  to  be  explained,  the  one    [  *  578  ] 
by  the  other,  and  regard  ought  to  be  had  to  the  preamble    ~ 
of  it. 

b  Contractas  legem  ex  Conventione  accipiunt.  D.  16.  3.  1.  6. 

c  XJniuscuj  usque  coatractus  initium  spectandum  est,  et  causa.  D.  17.  1. 
8.  Hoc  seryabitur  quod  initio  convenit.  D.  50.  17.23.  Cujusqne  Rei  po- 
tissima  pars  Principium  est.     D.  1.  2.  1. 

d  In  obscuris  inspici  solere  quod  verisimilins  est,  aut  quod  plemmque 
fieri  solet.     D.  5C.  17.  114. 

e  Semper  in  dubiis  benigniora  praeferenda.     D.  50.  17.  56. 

In  re  ^ubia  benigniorem  interpretationem  sequi  non  minus  justius  est, 
quam  tutius.  D.  50.  17.  192.  1.  Semper  in  obscuris  quod  minimum  est, 
seqiiimur.  D.  50.  17.  9.  Eligendum  est  quod  minimum  habet  iniquitatis. 
D.  50.  17.  200. 

f  Plerumque  ea  quae  in  prsBfactionibus  convenisse  concipiuntur,  etiam  in 
stipulationibus  repetita  creduntur.     D.  45.  1.  134.  1. 
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g  If  the  intention  of  the  Parties  does  evidently  appear,  the  intention 
ought  to  be  followed  rather  than  the  words  or  literal  sense ;  and  some- 
times regard  ought  to  be  had  to  the  custom  of  the  country. 

h  If  the  terms  of  a  contract  are  equivocal,  that  meaning  ought  to  be 
followed  which  relates  to  the  subject  of  the  agreement. 

i  Interpretation  ought  to  be  in  favour  of  him  that  is  to  be  obliged  by 
the  covenant.  For  he  that  is  obliged  may  be  presumed  that  he  designed 
to  perform  the  least.  And  it  was  the  other's  fault  that  he  did  not  express 
himself  in  better  terms. 

k  If  an  agreement  is  in  the  disjunctive,  he  that  is  to  be  bound  hath  his 
election. 

1  Sometimes  conjunctive  words  are  to  be  taken  disjunctively,  where 
the  sense  leads  to  it. 

m  Those  expressions  which  cannot  be  understood  in  any  sense  ought 
to  be  rejected,  as  if  they  had  never  been  written. 

n  Superfluous  words  do  not  make  a  writing  void. 
[  *689  ]        *o  Expresswordssometimesareprejudicial,  which,  if  omit- 
ted, had  done  no  harm, 

g  Inambiguis  orationibns  maxime  sententia  spectanda  est  ejus  qui  eas 
protulisset.  D.  50.  17.  96.  In  conventionibus  contrahentium  voluntatem 
potius  quam  verba  spectari  placuit.     D.  50.  16.  219. 

Semper  in  Stipulationibus  et  in  caeteris  contractibus  id  sequimur  quod 
actum  est.  Aut  si  non  appareat  quid  actum  est,  sequamur  quod  in  Eegi- 
one,  in  qua  actum  est,  frequentatur.    D.  50.  17.  32. 

h  Quoties  idem  sermo  duas  sententias  exprimit,  ea  potissimum  accipia- 
tur  quse  rei  gerendse  aptior  est  D.  50.  17.  67.  Quoties  in  Stipulationibus 
ambigua  Oratio  est,  commodissimum  est  id  accipi,  quo  res  de  qua  agitor  in 
tuto  sit.     D.  41.  1.  80. 

i  In  Stipulationibus  cum  quaBntur  quid  actum  sit,  verba  contra  stipola- 
torem  interpretanda  sunt.  D.  45.  1.  38.  18.  Pactio  obscura  vel  ambigua 
Venditori  et  qui  locavit  nocere  placet,  in  quorum  fuit  potestate  legem  aper- 
tius  conscribere.     D.  2.  14.  39. 

k  Ubi  verba  conjuncta  non  sunt,  sufficit  alterutrum  esse  factum.  D.  50. 
17.  110.  3. 

1  Conjunctio  nonnunquam  pro  disjunctione  accipitur.  D.  50.  16.  21. 

m  Quse  ita  sunt  scripta  ut  intelligi  non  possunt,  perinde  sunt  ac  si  scrip- 
ta  non  essent.  D.  50.  17.  73.  3. 

n  Non  Solent  qus  abundant  vitiare  scripturas.  D.  50.  16.  94.  Quse  du- 
bitationis  toUendce  causa  contractibus  inseruntur,  Jus  commune  non  Isedont. 
D.  50.  17.  81. 

o  Expressa  nocent,  non  expressa  non  nocent.     D.  50.  17.  195. 
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p  If  the  error  of  the  notary  in  writing  is  apparent,  the  contract  ought 
to  be  supported. 

q  In  all  contracts,  where  no  day  of  performance  is  added,  the  perform- 
ance ought  to  be  presently. 

r  He  that  is  to  pay,  or  deliver,  is  in  no  delay,  till  after  the  last  moment 
of  the  day  appointed. 

s  A  time  is  fixed  for  the  sake  of  him  that  is  to  be  obliged. 

t  No  one  ought  to  be  answerable  for  inevitable  accidents,  tmless  he 
entered  into  covenant  to  stand  to  them. 

u  Everything  may  be  dissolved  by  an  act  contrary  to  that  which  at 
.  first  made  it. 

w  No  one  can  do  an  act  to  himself;  as.  one  cannot  mortgage  to  him- 
self, or  buy,  &c.  what  is  his  own. 

X  The  agreements  of  private  persons  are  not  valid,  if  they  are  derog- 
atory to  the  public  interest. 

y  Those  that  do  mistake  do  not  consent. 

*z  What  is  prejudicial  to  the  Parties  contracting,  is  preju-  [  *690  ] 
dicial  to  their  heirs  or  successors. 

a  No  Man  is  cheated  that  knows  it  and  consents  to  it. 

p  Si  Librarius  in  transcribendis  Stipulationis  verbis  errasset,  nihil  nocet 
D.  50.  17.  92. 

q  In  omnibus  obligationibus  in  quibus  dies  non  ponitur,  prsesenti  die  de- 
betur.     D.  50.  17.  14. 

X  Totus  dies  arbitrio  solventis  tribui  debet.     I.  3.  16.  2. 

8  In  stipulationibus  promissoris  gratia  tempus  adjicitur.     D.  50.  17.  17. 

t  Quse  sine  culpa  accidunt  a  nullo  prsestantur.     D.  50.  17.  23. 

u  Nil  tain  naturale  est  quam  eo  genere  quodque  dissolvere,  quo  coliga- 

tum  est.     D.  50.  17.  35.     Omnia  quae  jure  contrahunturcontrario  jure  pere- 

unt     D.  50.  17.  100.     Fere  quibus  cunque  modis  obligamur  in  contrarhim 

/  actis,  liberamur,  et  cum  quibus  modis  acquiiimus,  iisdem  in  conlrarium  ac- 

tis  amittimus.     D.  50.  17.  153. 

w.  Neque  pignus,  neque  depositum,  neque  precarium,  neque  emptio,  ne- 
que  locatio  rei  suae  consistere  potest.  D.  50.  17.  45. 

X  Privatoram  conventio  Juri  publico  non  derogat.  D.  50  17.  45.  1.— 
Utilitas  publica  prsefertur  contra ctibus  privatorun\.     D.  12.  63.  3. 

y  Non  videnlur,  qui  errant,  consentire.  D.  50.  17.  116.  2.  In  omnibus 
Bebus  qusB  Dominium  transferunt,  concurrat  opportet  Affectus  ex  utraque 
parte  contrabentium.     D.  44.  7.  &^. 

z  Quod  ipsis  qui  contraxerunt  obstat,  et  successoribus  eorum  obstabit 
D.  50.  17.  143.  Non  debeo  melioris  Conditionis  esse  quam  auctor  mens. 
D.  50.  17.  175.  1. 

a  Nemo  videtur  fraudare  eos  qui  sciunt  et  consentiunt    D.  50.  17.  145. 
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b  An  obligatioQ  to  parfomi  what  it  impoesible  is  void. 

c.  He  that  is  to  bear  the  loss  of  any  thing,  ought  to  reeeire  the  profits 
otit. 

d  He  that  contracts  with  another,  ought  to  know  who  he  deals  with, 
his  state  and  condition. 

e  An  agreement  to  cheat  is  not  valid. 

f  No  one  ought  to  enrich  himself  by  doing  injustice  to  others. 

'^No  man  shall  take  a  b^iefit  of  his  own  wrong. 

g  Contracts  against  law  and  good  manners  are  not  to  be  obserred. 

h  No  one  ought  to  be  suffered  to  act  against  his  own  agreement 

i  If  one  confirms  what  has  been  done  in  his  name,  he  shall  be  esteem- 
ed to  have  given  a  ccMumission  for  it 
[  *691  ]        *k  The  solenm  form  of  contracts  cannot  be  altered  by  fn- 
vate  agreement,  though  the  accidental  circumstances  maybe 
altered. 

1  A  legal  contract  may  continue  in  force,  though  a  case  afto^ai^ 
happens  from  whence  it  could  not  commepce. 


b  Lnpossibilium  nulla  obligatio  est.  D.  50.  17.  185.  Ea  quse  dari  im* 
possibilia  sunt,  vel  qusB  in  renim  natura  non  sunt,  pro  non  adjectis  faaben- 
tur.     D.  50.  17.  135.   vid.  D.  50.  17.  182.  and  188. 

c  Secundum  naturcun  est  commoda  cujusque  Rei  eum  seqoi  qnem  ^' 
quvntur  incommoda,  et  e  contra.  D.  50.  17.  10.  Ex.  qua  persona  qmslu' 
crum  capit,  ejus  factum  praestare  debet.    D.  50.  17.  149. 

d  Qui  cum  alio  controhit  vel  est,  del  esse  debet,  non  ignaras  conditio^"* 
ejus.    D.  50.  17.  19. 

e  Non  valet  si  convenerit  ne  Dolus  prjestetur..    D.  60.  17.  23. 

f  Jure  natures  sequum  est'neminem  cum  alterius  detrimento  fieri  locu' 
pletiorem.     D.  50.  17.  206. 

*  Nemo  ex  suo  delicto  meliorem  suam  Conditionem  facere  potest  ^• 
50.  17.  134.  1. 

g  Facta  quae  turpem  causam  continent  non  sunt  observanda.    I^-  2-  ^ 
27.  4.. 

h  Nemini  licet  adversus  pacta  sua  venire  et  contrahentes  decipere.  ^- 
2.  3.  29. 

i  Si  quis  ratmn  habuerit  quod  gestum  est,  obstringitur  mandati  actioo^- 
D.  50.  17.  60.  Ratihabitio  retrotrahitur  et  mandato  comparator.  X-  ^^ 
Beg.  Juris.  10. 

k  Nee  px  prstorio  nee  ex  soleuni  Jure  privatorum  convcntione  qoicq^*^ 
immutandnm  est,  quamvis  obligationum  cause  pactione  possunt  itDJOX^^ 
et  ipso  Jrtre.    D.  50. 17.  27. 

1  Non 'est  novum  ut  que  semel  et  utiliter  constituta  sunt,  durent  Uc^^  ^ 
■  casus  extiterit,  a  quo  initium  capere  non  potuerant    D.  50.  17.  85. 1* 
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m  A  debtor  is  rather  to  be  favoured  than  a  creditor. 
n  Creditors  upon  good  consideration  ought  to  be  paid  before  those  that 
claim  by  gift,  &c. 

o  He  that  has  been  forgiven  a  debt  may  be  supposed  to  have  received 
so  much  money. 

p  It  is  oue  thing  to  sell^  and  another  thing  to  consent  to  a  sale  ;  where 
there  is  u  diiferent  reason  for  it,  or  where  the  consent  is  to  be  from  a  dif • 
ferent  person. 

q  He  that  may  alienate  may  consent  to  the  alienation,  where  there  is 
the  same  reason  for  the  one  as  well  as  the  other. 

r  He  that  may  give  a  thing,  may  sell  it,  unless  a  particular  law  for- 
bids it 

8  No  one  takes  away  a  thing  by  force  that  pays  the  full  price  of  it 
t  The  creditor  of  my  creditor  cannot  make  a  demand  of  me  by  pay- 
ing my  debt. 

"^u  He  that  delays  to  pay  what  is  due,  pays  less  than  is     [  ^592  ] 
I     due. 

w  He  ceeLses  to  be  a  debtor  that  has  a  good  exception  or  plea  in  his 
defence. 

X  He  does  not  delay  pajrment  who  is  willing  and  urgent  to  try  the 
right 

m  Favorabiiiores  Rei  potius  qiiam  Actores  habentur.     D.  50.  17.  38. 
Cui  damus  Actiones,  eidem  ezceptioaem  competere  multo  magis  quis 


dixerit     E.  60.  17.  156.  1. 

n  In  re  obscura  melius  est  favere  repetitioni  quam  adventitio  lucro.    D. 
^0.  17.  41.  1. 

o  Si  quis  obligatione  iiberatus  sit,  potest  videri  cepisse.     D.  50.  17,  115. 

p  Aliud  est  vendere,  aliud  vendenti  consentire.     D.  50.  17.  26. 

q  Cuiu  quL3  alienare,  potent  et  aiienationi  consentire.     D.  50.  17.  165. 

r  Cnjus  est  donandi,  eidem  et  vendendi  et  concedendi  jus  est  D.  50. 
17.  163. 

8  Nemo  predo  qui  pretium  numeravit     D,  50.  17.  126. 

t  Nemo  ideo  obligatur  quia  recepturus  est  ab  alio  quod  prestiterit  D. 
50.  17.  171. 

u  Minus  soWit  qui  tarcUus  solvit  Nam  et  tempore  minus  solvit  D. 
50.  16.  12.  1.  Plus  est  statim  dare,  minus  est  post  tempus  dare.  L  3. 
20.  5. 

w  Desinit  Debitor  esse  is  qui  nactus  est  exceptionem  justam,  nee  ab 
cquitate  naturali  abhorentem.     D.  50.  17.  66. 

X  Qui  sine  di^o  malo  ad  Judicium  provocat,  non  videtur  moram  facere. 
D.  50. 17.  63. 
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y  The  cieditors  are  not  defrauded  if  ^  debtor  does  pot  impreye  hif  ts- 
\B^\^  l)ut  when  he  aUenate«  a  part  of  it. 

z  He  is  defrauded  who'is  hindered  from  adrantages  ihat  might  htv^ 
]^g(i(a  rpad^,  ^9  well  aa  from  present  profit 

a  In  buying  and  selling,  the  law  of  nature  connives  at  some  cuimipg) 
fyi4  Qver-reacbing  in  respect  of  the  price. 

1^  No  one  is  supposed  to  be  deceived  while  he  acts  ^cordipg  to  I^w. 

c  The  same  thing  cannot  be  demanded  twice  of  the  same  person  bf 
TirtMe  of  the  same  obligation. 

-d  In  contracts  the  heir  is  answerable  for  the  friiuds  of  the  deceoM 
vb^re  there  is  a  covenant  to  bind  him. 

e  No  one  can  have  a  title  by  the  fraud  of  another  that  acts  i^ 
him. 
[  t593  ]        *(  Fraud  is  not  to  be  judged-  of  by  th^  ev^t  only,  W 
also  by  the  design. 

g  He  who  is  persuaded  that  he  has  a  right,  may  be  guilty  of  a  mi^ 
take,  and  not  of  deceit. 

h  He  that  promises  to  pay,  must  have  so  much  tiioe  allowed  fox  pf' 
ment,  as  the  distance  of  the'  place,  or  the  nature  of  the  thing  prw^ 
dp^  require. 

y  Non  frandantur  Creditores  cum  quid  non  acquiritur  a  Debitorc,  sed 
cum  quid  de  boais  diminitur.       D.  50.  17.  1^. 

4  Geoeralitur  cum  de  Fraude  dispiitatur  non  quod  habeat  Aeteri  sedquid 
per  Adversarium  habere  non  potuit,  considerandum.     D.  60.  17.  78. 

a  In  pretio  emptionis  et  veaditioais  naturaiiter  licet  contrahentibo"  ^ 
eircumvenire.     D.  4.  4.  16.  4. 

b  Non  capitur  qui  Jus  publicum  sequitur.    D.  50.  17.  116.  1. 

c  Bona  fides  non  patitur  ut  bis  idem  exigatur.     D.  50.  17.  57.    Quotes 
eoneurrunt  plures  Actioaes   ejusdem  rei  nomine,  una  quis  expeiiri  devt 
IX  5a  17.  43.  1. 

d  In  contmctibus  quibus  Doli  pretatio  vel  bona  fides  inesti  Heres  ia  sou- 
dum  tenetnr.  D.  50.  17.  152.  In  contractibus  succesQoris  ex  dolo  eon>^ 
j^uibus  suoces^eiunt,  non  tantum  in  id  quod  pervenit,  verum  eiiam  in^  soU- 
dum  tenentur.     D.  50.  17.  157.  2. 

e  Alterius  circumventio  alii  non  prebet  auctionem.     P*  ^®*  1*^*  ^^'        . 

f  Fraudis  interpretatio  semper  in  Jure  Civlli  non  ex  eventu  duata^*  •^ 
ex  consilio  quoque  consideratur.     D.  50.  17.  79. 

g  Nemo  vid^tur  dolo  ^equi,  qui  ignorat  causam  cur  non  debeat  p^^  ' 
D.  50.  17.  177.  1. 

h  Nihil  peti  potest  ante  id  tempus  quo  per  renim  natniam  persol^  r 
sit    D.  50.  17.  186. 
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.i  A  madman  camiot  contract  at  all,  no,  not  with  the  consent  of  hiit 
guardian ;  but  a  minor  above  seven  years  of  age  may  contract  by  hiih" 
^If,  where  it  is  to  his  own  advantage ;  and  in  all  cases  with  the  consent 
of  his  guardian  when  he  is  above  that  age. 

Thus  far  of  obligations,  covenants  and  contracts  in  general. 

TU,  XX,  §  1.  De  mutuo,  p.  245.  Loan.  This  is  a  nominate  con- 
tfact,  strvdi  Juris,  unilateral.  The  remedy  is  by  personal  action :  eeHi 
cmdktio.     Dig.  12.  1. 

Hence  interest  is  not  due  unless  by  express  stipulation,  or  agteeti^tit 
Dig.  22.  1.  3  and  30.  Dig.  16.  3.  261.  It  relates  to  perishable  artit^le^ 
chiefly ;  res  fungibiles  ;  quorum  %ina  alterius  vice  fungitur^  as  wind  firt 
wkie :  grain  for  grain :  money  for  money. 

The  borrower  has  the  property  in  the  thing  lent :  herein  the  miiiMifH 
differing  from  the  commodatum.  Mutuum,  as  the  civilians  say  quaintly, 
quia  ex  meo  tuvmjit.  Herein,  it  is  required,  Ist,  that  the  loaner  should 
own  the  cotnmodity  with  power  of  disposal :  2ndly,  in  case  of  loss,  it 
falls  on  the  borrower. 

^  2.  De  indebito  soluio  p.  245.  This  is  agreeable  to  the  general  prin- 
<)i^le.  In  re  obecura  nMius  est  favere  rcpeHiioni  quam  adventiih  lucre. 
It  is  more  expedient  to  favour  the  Plaintiff  in  re-demanding  what  ought 
not  to  have  been  received,  than  the  accidental  or  adventitious  gain  of 
the  defendant.    See  further  on  the  subject  of  this  section,  post.    Inst  3. 

*The  cendictio  indebkij  approaches  more  nearly  than  any    [  ^594  ] 
other  form  of  action  in  the  Roman  law,  to  our  action  for 
to  oney  had  and  received ;  and  the  leading  principle  of  that  action  ia 
stated  in  the  present  section,  viz.  si  adparet  cum  dare  opperiere  ;  if  the 
defendant  ought,  as  an  honest  man,  to  pay  the  money. 

The  latt  laid  down  in  the  present  section,  that  money  paid  by  Mis- 
take whether  of  fact  or  law  may  be  re-demanded  {repeiiid)  if  in  justice 
it  ought  to  be  repaid,  is  acknowledged  not  only  in  Tomkins  v.  Bamet, 
1  Salk.  22.  Moses  v.  M'Farlan,  2  Burr.  1012.  Farmer  v.  Arundel,  2 
Sir  W.  Black.  Rep.  824  Bize  v.  Dickason,  1  Term  Rep.  286.  BuUer  v. 
Harrison,  Cowp.  565.  Stevenson  v.  Mortimer,  Cowp.  806,  but  in  the 
later  decisions  also  of  the  English  law.  Thus,  in  Townson  v.  Wilson, 
M  al,  1  Camp.  N.  P.  Rep.  396,  assumpsit  lies  against  Parish  officers  by 
fhe  putative  father  of  a  bastard  child,  to  recover  the  surplus  of  money 
paid  to  them  as  an  indemniflcation  for  expences,  the  child  soon  after  dy- 


i  In  negotiis  contrahendis  alia  causa  habita  est  Furiosorum,  alia  eoram 
qui  fkri  possunt,  quamvis  Actum  rei  non  intelligerent.  Nam  Furidsus  nul- 
kHft-negotium  coatrahere  potest :  Papillus  omnia  Tatore  anthore  tfger^  f&- 
tttll     D.  50.  17.  6. 
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ing.  So,  no  action  can  be  maintained  upon  a  note  given  by  such  puta- 
tive father,  beyond  the  amount  of  damnification.  Cole  v,  Gower,  6 
East,  110.  Wild  v,  GriflSn,  5  Esp.  Ca.  141, :  agreeable  to  the  rule  of  the 
Roman  law,  that  condictio  indebiii  nan  daitw  uUra  quern  locupleiior  foxy 
ins  est  qui  accepii.     Dale  v,  SoUet,  3  Burr.  2133. 

So  in  Buck  v.  Buck,  1  Canipb.  647,  the  ground  whereon  the  court 
nonsuited  the  plaintiff  was  the  illegality  of  the  transaction,  and  plain- 
tiff and  defendant  being  in  pari  delicto,  there  was  no  reason  to  contra- 
vene the  rule  melior  est  conditio  possidentis :  this  conforms  with  Tom- 
kins  V.  Bennet,  cited  1  Viner,  269  :  see  also  Howson  v,  Hancock,  8  Tenn 
Rep.  675. 

So  in  Rogers  v.  Kelly,  2  Campb.  123.  The  same  principle  was  con- 
tended for,  viz.  that  money  mistakenly  paid  may  be  recovered :  but  the 
nonsuit  proceeded  on  the  action  being  brought  against  the  wrong  per- 
son. 

The  general  principle  is  also  laid  down  by  Shippen  in  Levy  v.  B.  of 
U.  States,  1  Binn.  27. 

But  where  both  parties  are  under  a  common  mistake,  the  one  can- 
not recover  of  the  other,  if  the  person  suing  has  derived  any  benefit 
whatever  from  the  transaction.  Taylor  v.  Hare,  1  New  Rep.  (4  Bos.  & 
Pul)  260. 

Nor  can  money  paid  with  full  knowledge  at  the  time  of  all  the  cir- 
cumstances of  law  and  fact,  be  recovered  back.  '  Bilbie  v.  Lumley  and 
others,  2  East,  4,  69.  Cartwright  v.  Rowley,  2  Esp.  Rep.  723.  Knibs 
V.  Hall,  1  Esp.  Rep.  84.     Brown  r.  M^Kinally,  lb.  279. 

Nor  can  money  be  redemanded,  if  it  be  paid  where  the  law  would  not 
compel  payment,  but  where  natural  equity  would  dictate  it- 
[  *595  ]     Bize  v.  *Dickinson,  1  Term  Rep.  286.      Astley  v.  Reynolds, 
Str.  915.     Farmer  v.  Arundell,  2  Sir  W.  Bl.  Rep.  824.    Mo- 
ses V.  M'Farlan,  2  Burr.  1012. 

Where  money  is  paid  by  a  person  deceived,  he  may  recover  it  Has- 
ser  V.  Wallis,  1  Salk.  28.  289.     Thomas  v.  Whip,  Bull.  N.  P.  130.  35. 

Where  money  has  been  paid  under  judgment  of  a  court  of  competent 
jurisdiction,  it  cannot  be  recovered.  The  great  case  of  Moses  and  Moc- 
ferlan,  2  Burr,  1005,  in  which  Ld  Mansfield  traced  the  liberal  principles 
that  ought  to  govern  the  action  for  money  had  and  received,  has  not  met 
with  the  perfect  sanction  of  the  profession.  It  was  shaken  in  principle 
by  Harriot  v.  Hampton,  7  Term  Rep.  269.  and  Brown  v.  M'Kinally,  1 
sup.  and  Ch.  J.  Eyre  strongly  combats  the  form  of  action  in  Philips  v. 
Hunter, 2  Hen.  Black.  416.  The  old  cases  are  discordant;  see  Barebone 
V.  Brent;  Mead  v.  Death  and  Pollard;  and  Sir  Rich.  Newdigate  v.  Davy, 
cited  by  Viner,  1  Vin,  ab.  268.  269.  from  Vern.  176.  1  Salk.  22.  Lord 
B(&y.  742.    I  fully  concur  with  the  principles  of  Lord  Mansfield's  deci- 
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siou  in  Moses  v.  Macfarlan.  The  court  of  conscience  determined,  that' 
they  were  not  competent  to  enter  into  a  consideration  of  the  agreement 
set  lip  as  a  defence  against  the  indorsements.  The  money  therefore,  was 
not  recovered  by  Macfarlan  against  Moses  by  the  judgment  of  "  a  court 
of  competent  jurisdiction : "  else,  I  allow,  it  would  be  conclusive.  If  my 
suit  depends  upon  considerations,  which  the  court  before  whom  /  am 
brovghty  is  prohibited  from  discussing,,  surely  my  case  has  not  been  de- 
termined by  their  passing  upon  evidence  incomplete  and  imperfect,  not 
from  any  fault  or  neglect  in  me,  but  incapacity  in  them.  The  form  of 
action,  in  my  opinion,  sufficiently  embraces  the  principle  of  the  case. 

Wher£  money  has  been  paid  on  a  void  authority  it  may  be  recovered. 
Lamine  v.  Dorrell,  2  Lord  Raym.  1216.  Sir  Rich.  NewJigate  v,  Davy, 
1  Lord  Ray.  742.  Bull.  N.  P.  133,  which  was  for  money  formerly  re- 
covered in  the  high  court  of  commissioners  temp.  Jas.  2 :  Feltham  v. 
Terry,  Cowp.  419.  Lot  207.  where  money  was  paid  to  an  overseer  on  a 
conviction  afterwards  quashed.  Jacob  v.  Allen^  1  Salk.  27.  where  the 
attorney  of  an  administrator  improperly  appointed,  was  held  liable  to  an 
Executor. 

But  see  the  following  cases  which  are  at  first  sight  adverse  to  these 
last  mentioned  decisions.  Pond  v.  Underwood,  2  Lord  Ray.  1210. 
Sadler  v.  Evans,  4  Burr.  1986.  Allen  v.  Dundas,  3  Term  Rep.  125. 
The  question  is,  whether  the  person  or  the  court  who  gave  the  authori- 
ty, were  competent  to  give  it,  at  the  time  when  it  was  given.  If  so,  mo- 
ney received  under  such  an  authority  is  not  recoverable  again  by  the 
person  paying  it :  otherwise  it  is. 

♦Money  paid  on  a  consideration  that  has  failed,  or  on  a     [  *596  ] 
contract  not  performed,  may.  be  recovered,  per  Ashurrt  in 
Stratton  v.  Rastall,  2  Term  Rep.  369. 

So  in  cases  of  contracts  for  the  sale  of  houses  and  lands,  where  they 
are  not  completed,  or  wheife  the  title  is  defective.  The  cases  herein  ci- 
ted by  Comyns  (on  contr.  2d  Vol.  p.  52.  N.  seq.)  I  shall  merely  enu- 
merate for  the  present,  Burrough  v.  Skinner,  5  Bur.  2.  2639.  Flurean 
V.  Thomhill,  2  Bl.  Rep.  1078.  Richards  v.  Barton,  1  Esp.  N.  P.  Rep. 
268.  Camfield  v.  Gilbert,  4  Esp.  N.  P.  Rep.  223.  Chambers  v.  Griffiths, 
et  al.  1  Esp.  N.  P.  Rep.  150.  compared  with  Johnson  v.  Johnson,  3.  Bos. 
and  Pull.  162.  Hunt  v.  Silk,  5  East  449,  Farm  v.  Nightingal,  2  Esp. 
N.  P.  Rep.  629.  Elliot  r.  Edwards,  3  Bos.  and  Pull.  181.  Alpass  v. 
Watkins,  8  Term  Rep.  516.  Bree  v,  Holbeach,  Doug.  654.  Cripps  t?, 
Reade,  6  Term  Rep.  606.  Robinson  v.  Anderton,  Peake's  N.  P.  Ca.  94. 
Gunnis  et  al.  v.  Erheart,  1  Hen.  Bl.  Rep.  289.  All  these  cases  are  cited 
in  the  same  order  by  Comyns. 

I  forbear  to  notice  here  the  question  of  damages  in  case  of  eviction, 
because  although  connected  with  this  part  of  the  subject,  it  may  be  more 
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properly  treated  under  the  head  of  bargain  and  sale,  or  the  action  et 

This  Action  lies  in  England  for  money  paid  on  purchase  of  annuities, 
where  title  is  not  ready  to  be  tendered  on  the  day  agreed  on.  See  the 
cases  in  2  Comvns  Contr.  66. 

m 

Cases  where  this  action  has  been  brought  to  recover  money  received 
on  contracts,  rescinded  or  not  performed,  depend  upon  the  actual  rescind* 
iag  or  putting  an  end  to  the  contract  itself.  If  one  of  the  parties  is 
empowered  to  do  this,  or  if  .both  parties  consent  that  it  ^all  be  done, 
then  the  action  for  money  had  and  received  may  be  brought :  but  if  the 
contract  still  continue  open,  the  remedy  is  an  action  for  damages,  where- 
in the  contract  must  be  stated  and  breaches  assigned.  Towers  v.  Bar* 
rett,  1  Term  Rep.  134.  1  Com.  Dig.  134.  citing  3  Lev.  364.  Weston  v. 
Downey,  Doug.  23.  Power  v.  Wills,  Cowp.  818.  Payne  v.  Whale,  7 
East  274.  Cooke  v.  Munslone,  4  Bos.  and  Pull.  351.  Dutch  «.  War- 
ren, Str.  406.  2  Burr.  lOia  Holmes  v.  Hall,  6  Mod.  161  •  Hogan  v. 
Shee,  2  Esp.  Rep.  522.  *  Giles  v.  Edwards,  7  Term  Rep.  181.  Dewburf 
V,  Chapman,  Comber.  341.  Holts'  Rep.  35. 

Comyns  under  this  head  states  the  case  of  fee  received  by  counsel  for 
business  not  performed,  which  are  not  ocmsidered  as  recoverable  in  this 
action. 

Notwithstanding  a  dictum  in  Marsh  v.  Kavenford,  Cro.  El.  59  and  a 
case  in  2  Leon.  111.  fee  to  counsel  are  now  considered  as 
[  ^597  ]  quiddatn  ^honorarium ;  a  present,  not  a  payment ;  and  they 
are  not  recoverable  by  legal  suit  if  not  paid,  nor  subject  to 
repetition  when  they  have  been  paid.  Thomhill  v.  Evans,  2  At  332. 3 
Bl.  Comm.  28.  Turner  v.  Philips,  Peake's  cas.  N.  P.  122.  Chorley  v. 
Bolcott,  4  Term  Rep.  317.  The  fees  of  physicians  are  on  the  samejfoot- 
ing ;  but  this  rule  does  not  extend  to  surgeons,  apothecaries,  attorneys, 
solicitors  or  proctors,  who  may  demand  by  tfiis  action  pay  for  their  ser- 
vices. In  the  courts  of  Pennsylvania  the  practitioners  act  in  the  capa' 
cities  of  attorneys  and  counsel  also,  and  can  demand  fees  as  I  apprehend, 
in  the  former  capacity  only.  But  if  a  fee  be  given  as  a  consultation  fee, 
a  retaining  fee,  or  for  legal  advice,  these  will  be  suflBcient  considerations 
to  prevent  the  repetition  of  it.  That  a  fee  may  be  recovered  from  ^ 
attorney  in  ^frhatever  capacity  acting,  paid  beforehand  for  the  perform- 
ance of  business  not  subsequently  performed,  has  been  directly  deter- 
mined in  our  courts.  [In  England,  no  action  will  lie  by  a  counsellor  at 
law,  to  recover  fees  for  his  services.  But  in  Pennsylvania  and  in  Ne^ 
York,  it  has  been  expressly  decided,  that  a  counsellor  may  bring  his  ac- 
tion for  the  recovery  of  a  compensation  for  his  services,  the  same  as  an 
attorney  or  solicitor.  2  P«m*  Rep.  75.  Adams  v.  Stevens,  96  Wende'l 
451.] 


NOTsa.  im 

At  IlojQO}  the  counsel  {Oefonfior^^  were  the  Patroniy  who  were  the 
orators  an4  pleaded  (he  causae  :  4dvQOtUiy  aaeistant  counsel :  ProcUrcUor^^^ 
proctoro,  maoAged  the  affairs  of  abseat  cheats,  uodef  special  authority : 
the  Negotiomm  Gestores^  were  agents,  or  attomies  in  fact,  under  a  gen«- 
er^I  appointment :  CognUortSy  transact^  the  business  of  clients  who 
were  on  the  spot.  For  i^  long  time  the  patroni,  received  no  fee  as  such 
fof  ^ny  particular  cause ;  but  it  was  the  custom  for  their  clients  to  make 
them  presents,  and  bequeath  them  legacies.  Cicero  mentions  it  to  the 
honor  of  iiiicuUus,  that  he  received  great  sums  in  this  way ;  and  boasts 
that  he  himself  had  gained  by  this  single  article  about  £200.000  sterling. 
Nepos  also  mentions  the  sums  so  given  to  Atticus,  as  much  to  his  credit 
Middleton's  life  of  Cicero,  Y.  9.  p«  614  In  the  time  of  Cicero,  only  one 
counsel  was  allowed  on  a  side :  hence  he  occupied  four  days  in  his  orar 
x\on  pro  Chuentio^  according  to  Pliny,  Ep.  L.  1  Ep.  20. 

In  the  time  of  Pliny  tho  younger,  ther^  were  two  allowed  in  oases  of 
impeachment :  but  they-  had  their  portion  of  time  assigned  to  them. 
PI  in.  Ep.  L.  3  Spi  and  Lib.  4.  £p«  9.  In  his  time  also,  they  received 
fees  \  and  the  senior  counsel  were  accustomed  to  take  into  causes,  the 
younger  members  of  the  bar.  lb.  Lab.  6.  Ep.  23.  But  by  some  of  the 
later  emperors  the  practice  of  taking  fees,  waa  strictly  prohibited.  In 
Justinian'a  time  the  fee  Prc&nmm  HonorariMfn^  was  not  to  exceed  100 
aurei,  for  each  cnuae.  Dig.  50.  13. 1.  12.  But  if  nothing  was  given  or 
promised,  they  might  sue  for  a  reasonable  compensation.  Their  office 
was  publici  juri^,  and  they  might  be  compelled  to  act  Cod.  2.  6.  7. 
Cod.  1. 16.  7,  Dig.  3.  1.  4  Students  underwent  an  exam- 
ination. *Cod.  2,  8.  3.  Cod.  2.  7.  8.  and  17.  If  counsel  [  *598  ] 
used  abusive  language,  or  defended  their  client  by  false  state- 
ments, or  betrayed  his  cause,  {ProfvariecUores)  they  were  suspended,  re*> 
moved  or  otherwise  punished.  Cod.  2.  6.  &  Dig.  48.  10. 13.  1.  Cod. 
3.  1.  14  Cod.  2.  7.  1.  There  was  a  treasury  advocate,  similar  to  our 
attorney  general ;  a  salary  officer,  employed  in  public  proeecutions.  Cod. 
2.  9.  4  and  10. 11.  6. 

Notorious  criminals  were  not  allowed  advocaiea.  Cod.  3.  |2.  8.  thif 
seems  to  be  the  origin  of  the  English  practice,  where  counsel  allowed  to 
a  defendant  in  a  criminal  cause,  is  ex  gratia.  Criminals  were  bound  to 
appear.     Dig.  48.  1.  3. 

In  England,  and  in  this  country  also,  as  I  presume^  the  Courts  inter'* 
fere  in  a  summary  way  respecting*  the  conduct  of  the  bar.  Turner  ti« 
Philips,  ub.  sup. 

Money  had  and  received  will  lie  for  premiums  paid  on  marine  insur* 
ftH^  in  cases  dependant  upon  condition — where  no  risk  has  been  run 
-TT^.  d(c«  wheieon  oonauU  2  Oomyna  cmUr.  8&  and  thacompilMs  en  m* 
surance  for  reference  to  the  cases,  Park,^  Marshall,  &c. 
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The  ACTION  lies  to  recover  back  money  paid  on  an  illegal  contract  not 
executed,  and  when  the  suit  aids  the  spirit  of  the  law,  by  proceeding  in 
disaffirmance  of  the  contract.  See  the  cases  collected  by  Comyns,  2 
Com.  Contr.  108.  et  seq. 

Sometimes  the  right  to  an  office  may  be  tried  by  indebitatus  assump- 
sit against  the  present  holder  of  it,  to  recover  the  legal  fees  received;  and 
here  also  I  refer  to  Comyns's  collections  of  the  cases ;  which  I  hare 
adopted,  not  for  the  purpose  of  borrowing  from  a  book  that  deserves  to  be 
popular  among  the  profession,  but  because  his  arrangement  gives  me  an 
opening  for  observations  that  I  can  the  more  appropriately  introduce. 

1  wish  money  had  and  received,  had  been  ^brought  long  ago  for  fees, 
in  case  of  removals  from  office,  by  the  governors  of  this  state ;  for  there 
are  so  many  objections  to  the  practice,  that  I  cannot  consider  the  right  of 
removal  as  fully  settled  even  at  this  day.  It  is  indeed  a  crying  evil; 
tending  in  the  last  degree  to  degrade  and  demoralize  the  political  charac- 
ter of  the  citizens;  exciting  and  fostering  an  inexorable  spirit  of  political 
party,  of  selfish  and  insidious  hostility,  of  avaricious  and  ambitious  tur- 
bulence, destructive  of  private  harmony  and  public  confidence,  and  it 
threatens  to  fill  the  offices  that  ought  to  be  the  rewards  of  knowledge, 
experience,  and  good  character,  with  men  who  have  nothing 
[  *599  ]  to  recommend  them  but  noisy  insolence  and  servile  *Jgn<^ 
ranee.  1  most  sincerely  wish  the  constitution  itself  could  w 
freed  from  the  imputation  of  giving  sanction  to  this  practice.  Therefor^ 
whatever  may  be  the  result  of  the  attempt,  I  shall  offer  a  few  considera- 
tions to  show  that  some  doubts  may  be  entertained,  whether  a  fair  con- 
struction of  that  instrument  will  justify  the  practice  in  question. 

By  Section  8.    Article  2.  of  the  constitution  of  Pennsylvania,   the 
governor  has  a  general  power  of  appointing  "  all  officers^  whose  oji^ 
are  established  by  that  constitution^  or  shall  be  established  by  fa*^?  ^" 
whose  appointments  are  vot  otherwise  jnrovidedfor.^^ 

Can  he  make  an  appointment  for  a  less  term  than  for  life,  under 
power  thus  given  to  him  by  the  constitution  1    For  he  has  no  other 
power  in  this  respect,  than  what  he  derives  from  the  words  above  qn^ 
ed.     The  law  of  April  3,  1804,  ch.  2501,  contains  nothing  to  affect  this 
question. 

The  constitution  is  a  part  of  the  law  of  the  land ;  and  must  be  ^^' 
strued  according  to  the  common  rules  of  construing  all  legal  instrumen 
assigning  powers,  conferring  privileges,  or  enjoining  duties;  towi, 
the  way  most  likely  to  promote  the  public  good,  and  least  likely  to   ^ 
fringe  on  the  liberties  of  the  people.     The  governor  of  the  state  is  \ 
the  servant,  but)  the  agent  of  the  people :  and  his  powers,  P"^^  TjJ 
and  duties,  are  to  be  construed,  not  in  the  way  most  servicable 
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interest,  but  to  their's.    Premising  these  observations,  I  submit  to  die 
reader,  that 

1st,  A  power  to  appoint  to  an  office'  that  is  vacant,  does  not  imply  a 
power  to  remove  from  an  office  that  is  filled. 

2dly,  A  power  to  appoint  to  public  offices  becoming  vacant,  is  neces- 
sary to  the  public  good,  which  requires  them  to  be  filled :  but  the  power 
to  remove  a  deserving  officer,  may  serve  to  gratify  private  animosity, 
or  promote  electioneering  interests,  or  remunerate  electioneering  services, 
but  it  is  not  necessary  for  the  public  good.  The  pubHc  interest  requires 
no  other  condition  to  the  appointment,  than  bene  se  gesaeriiy  so  lesig  as 
the  person  appointed  shall  behave  himself  well.  2  Anstruth.  Rep,  630. 
621.     Devereirs  case. 

3dly,  A  power  to  appoint  generally,  does  not  imply  a  power  of  re- 
moval according  to  modern  as  well  as  ancient  decisions.  Co.  Litt  233* 
a.  b.  1  Sid.  74.  2.  Anstr.  619.  Marbury  v.  Madison,  1  Oranch  157.  at 
seq. :  this  latter  case  seems  to  me  to  afibrd  strong  reasons  in  iavour  of 
my  position.    See  also  3  Mass.  Rep.  160. 

4thly,  A  power  to  appoint  generally^  will  not  authorize  a  ^ip^eM  ap- 
pointment. This  follows  from  the  known  doctrine  of  the  law,  that 
every  power  and  authority  vested  in  an  individual  by  law, 
must  be  *strictly  pursued,  and  strictly  construed :  and  the  [  *600  ] 
mode  of  appointment  (where  power  of  appointment  is  given) 
must  follow  the  terms  of  the  power.  Marbury  v.  Madison,  1  Cranoh 
157.  162.  174.  Com.  Dig.  Poiar. 

5thly,  A  power  to  appoint  generall;^,  amounts  to  a  power  to  appoint 
for  life^  or  qvuim  dui  bene  se  gesserU.  For  if  no  term  of  limitation  be 
made,  how  can  the  office  legally  terminate,  but  by  death  or  misbeha- 
viour 7  This  indeed,  seems  to  follow  of  course.  The  law  expressly  is, 
that  grant  of  an  office  quam  dui  betie  se  gesseriiy  and  grant  for  life, 
amount  to  the  same.  Co.  Litt.  42.  3  Inst.  ch.  12.  p.  117.  1  Show,  Rep. 
610.  523.  531.  536.     Harcourt  v.  Fox. 

6thly,  A  power  to  appoint  either  for  3rears  or  durante  bene  placUff 
implies  a  coextensive  power  of  removal,  ex  vi  iermini  For  the  same 
reason,  a  general  power  of  appointment,  so  far  from  implying,  negatives 
such  a  power  of  removal.  More  especially  as  it  is  the  settled  legal  con- 
struction of  such  a  general  power,  that  when  executed  it  is  for  life,  ^r 
which  is  the  same,  during  good  behaviour. 

7thly,  The  constitution  furnishes  no  words  that  clearly  give  an  un- 
controlled power  of  removal.  If  it  be  not  given,  it  cannot  be  taken. 
Powers  cannot  be  assumed  by  construction,  or  implication,  unless 
where  they  are  absolutely  necessary  to  effectuate  the  purpose  enjoined 
by  the  instrument  conferring  them :  and  even  this  case  admita  of  sooie 
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doubts.  In  the  case  before  us,  if  an  office  be  already  filled  by  a  compe- 
tent officer,  the  purpose  of  the  constitution  is  fully  answered.  The  pub- 
lic good  requires  no  further  interference. 

This  reasoning  holds  stronger  in  the  case  of  an  executive  magistrate 
of  a  republic,  whose  powers  and  privileges  should  be  cautiously  defin- 
ed, and  strictly  construed  m  favor  em  libertaiis,  I  know  of  no  encroach- 
ments so  dangerous,  as  constructive  powers. 

8thly,  I  would  urge,  that  every  office  is  an  estate,  a  freehold :  of 
which  according  to  the  known  principles  of  law,  no  man  can  be  legally 
deprived  but  for  some  cause  known  to  the  law.  This  is  considered  as  a 
point  settled  in  Harcourt  r.  Fox,  1  Show.  ub.  sup. 

9thly,  This  practice,  is  contrary  to  all  the  analogy  of  offices,  concern- 
ing which  the  governor  has  not  this  power.  For  misdemeanor  in  office, 
a  judge  may  be  impeached.  For  gross  misconduct  out  of  office,  ascer- 
tained by  verdict  in  court— for  mental  or  bodily  incapacity,  he  may  be 
removed  by  address.  Conviction  by  indictment  of  an  infamous  offence 
will  furnish  cause  to  displace  a  justice  of  the  peace.  But  no  conviction, 
no  offence  is  so  efficacious  to  remove  an  officer  of  the  land  office,  a  Pro- 
thonotary,  a  Clerk  of  the  Sessions,  of  the  Orphans  Court, 
[  *601  ]  *of  the  Supreme  Court,  a  Register,  or  a  Recorder,  as  an  of- 
fence against  the  good  will  and  pleasure  of  the  governor  for 
the  time  being.  Nor  can  any  degree  of  knowledge,  capacity,  industry 
or  integrity,  retain  such  a  man  in  office,  who  happens  to  have  exercised 
his  indubitable  right  of  suffrage  against  the  opinion  of  a  successful  chief 
magistrate,  surely,  it  could  not  have  been  intended  that  the  innocent 
or  conscientious  exercise  of  the  most  important  right  that  a  freeman 
possesses  in  a  representative  government,  should  be  convertible  into  a 
crime  sufficient  to  divest  him  summarily  of  his  vested  freehold,  and  de- 
prive him  and  his  family  of  their  support,  without  accusation,  without 
proof,  without  trial,  at  the  arbitrary  will  and  pleasure  of  a  governor. 
And  this  is  not  an  imaginary  case ;  but  what  happens  almost  universal- 
ly on  a.  contested  election  for  a  governor ;  and  is  become  so  common, 
that  the  depravity  of  public  opinion  begins  to  consider  as  right,  this  ini- 
quitous system  of  political  warfare  and  corruption. 

lOthly,  In  every  grant,  whether  of  a  chattel,  a  landed  estate,  or  an  of- 
fice, the  grant  is  to  be  construed  favourably  to  the  grantee. 

llthly,  In  offices  that  relate  to  the  administration  of  justice,  or  that 
require  much  skill  and  experience,  (as  all  those  do,  which  I  have  enu- 
merated) the  bearing  of  the  law  founded  on  public  expedience,  is  toward 
appointment  for  life,  or  during  good  behaviour.  Haicourt  v.  Fox,  I 
Show.  ub.  sup.  and  4  Mod.  Rep.  169.  174.  9  Co.  Rep.  97.  Sir  George 
ReynePs  case :  the  reasoning  arguendo  in  Veale  v.  Priour,  Hardress,  351. 
Deverell's  case,  in  2  Anstr.  620,  621, 
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That  most  of  the  offices  I  have  enumerated,  are  considered  as  of  great 
pubUc  consequence,  appears  from  the  requisites  by  law  annexed  to  them. 
They  require  bond  to  be  entered  into  for  the  due  performance  of  the  du- 
ties :  previous  residence  within  the  county  or  district  is  required  of  the 
candidate :  they  are  declared  incompatible  with  the  holding  of  offices 
under  the  United  States.  Would  a  man  be  required  to  have  these  qual- 
ifications, and  to  make  these  sacrifices  for  a  tenure  that  may  be  put  an 
end  to  at  any  moment  1  Moreover  in  the  case  of  a  Prothonotary  or 
Clerk  of  a  court,  it  is  often  three  or  four  years  before  he  can  receive  fees 
enough  to  support  his  family :  they  lie  over  till  the  event  of  the  suit  Is 
it  reasonable  that  a  man  should  take  an  office  of  this  description  pro  hoc 
vice  ?  In  the  case  of  Avery  v.  The  Inhabitants  of  Tyringham,  3  Mass, 
Rep.  160,  the  court  unanimously  held  that  the  contract  with  a  minister 
for  an  indefinite  period,  was  a  contract  for  life  with  the  usual  condition 
of  good  behaviour,  and  that  he  could  not  be  turned  out  at  will.  Other- 
wise, no  man  of  education  would  cwcept  the  office. 

*In  England  all  officers  of  justice,  have  a  freehold  for  life  [  *602  ] 
in  their  offices,  and  cannot  be  removed  but  for  misdemean- 
ors:  see  all  this  strongly  laid  down  in  Judge  Wilson's  Bacon  Ab.  Vol.  6. 
p.  200,  and  the  cases  there  cited.  Nor  can  the  king  himself  grant  an  of- 
fice, but  according  to  ancient  usage,  (lb.  199 :)  nor  can  he  appoint  an 
incompetent  person  as  prothonotary,  or  master,  or  clerk  of  a  court ;  oth- 
erwise, the  court  may  refuse  to  admit  him,  or  may  remove  him  for  incom- 
petency, (Ibid.  203.)  It  would  be  very  well  for  the  state,  if  such  were 
the  settled  law  at  the  present  day. 

12thly,  If  power  be  given  to  appoint  for  Ufe,  or  during  good  behav- 
iour, or  what  is  the  same,  to  appoint  generally,  the  law  is,  that  any  lim- 
itation is  void ;  and  the  officer  is  in,  not  by  the  Umitation,  but  by  the 
prerogative,  statute,  instrument,  or  custom,  that  confers  the  power  of  ap- 
pointment. The  wording  of  the  commission  therefore  is  of  no  impor- 
tance. Hunt  V.  EUisdon,  et  al.  Dyer,  152.  cited  and  confirmed  by  Jus- 
tice Eyres,  1  Show.  517.  Colt  v.  Glover,  Hob.  153.  cited  and  confirmed 
by  Holt,  1  Sh.  535.  Harcourt  v.  Fox,  12  Mod.  43.  200.  Saunders  v. 
Owen,  5  Mod.  386. 

I  do  not  again  touch  on  the  public  good  so  manifestly  requiring  this 
construction,  or  on  the  public  evils  so  strongly  marking  the  prevailing 
practice :  but  I  quit  this  side  of  the  argument  with  observing,  that  in 
a  doubtful  case  the  construction  is  by  law  in  favour  of  the  grantee. 

I  am  well  aware  that  formidable  considerations  arrange  themselves  on 
the  opposite  side  of  the  question. 

This  practice  has  been  acquiesced  in  during  the  whole  of  the  admi- 
nistrations of  Gov.  M'Kean,  and  Gov.  Snyder,  and  in  two  cases  under 
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QoT.  Mifflin,  Scott  vice  Redick,  and  Ross  vice  Jacks.  But  I  do  not 
wonder  at  this.  All  parties  agree  in  the  practice,  as  necessary  to  reward 
their  partisans;  and  the  officer  removed,  expects  of  course  to  be  rein- 
stated, when  his  faction  shall  again  succeed  to  their  opponents  in  poll- 
tic&  Daring  (he  proprietary  government  no  man  was  ever  removed 
from  office  compulsorily. 

The  question,  I  have  been  told,  has  been  agitated  in  New  York  state, 
md  the  officer  left  without  remedy :  but  I  am  not  acquainted  with 
the  case,  or  its  circumstances.  At  any  rate,  we  are  not  bound  by  the 
precedent 

It  has  been  urged,  that  the  officers  subjected  to  this  power  of  removal, 
have  no  punidimeot  for  delinquency,  or  incapacity  annexed  to  them,  and 
therefore  that  such  a  discretion  is  necessarily  invested  in  the  governor 
for  the  time  being :  but  the  legislature  by  annexing  penalties  to  offences, 
as  hi  the  case  of  dueling,  or  by  declaring  the  causes  of  a  mo« 
[  *603  J  tion,  can  take  away  this  necessity  whenever  they  *please. 
In  the  mean  time  the  officer  for  misuser  or  non-user  is  open 
to  indictment,  and  his  bonds  are  liable  to  be  put  in  suit 

The  constitution  it  is  said,  ought  to  be  construed  popularly,  and  not 
by  the  rules  of  strict  law :  but  I  do  not  know  how  to  define  a  popular 
oonstniction ;  and  the  rules  of  law  are  founded  not  merely  on  expert 
eiice,  but  on  considerations  also  of  general  expedience. 

The  people  (it  is  said)  by  the  governor,  their  agent,  have  a  right  to 
wsiroie  md  Ub'Uum  powers  conferred  for  a  certain  time  :  to  which  I  re- 
ply, that  powers  so  conferred  have  always  be«a  construed  appointm^its 
fbr  Kfe,  with  the  usual  implied  conditicm  of  good  behaviour.  Nor  have 
Aft  people  or  their  agevit,  any  right  to  interfere  in  the  construction  of 
^wers  given  by  the  constitution,  .while  that  constitution  continues  in 
existence.  The  incumbent  once  appointed,  must  be  displaced  by  legal 
adjudicatiiXi. 

The  spirit  of  the  English  constitution  leans  to  permanent  appoint- 
ments, whereas  frequent  changes,  and  even  exclusion  by  rotation  best 
harmonise  with  the  spirit  of  a  republican  constitution. 

Still,  removals  ought  to  be  subject  to  some  rule  founded  on  tfie 
terms  of  the  power  given :  nor  is  it  a  very  republican  construction, 
that  converts  the  chief  magistrate  into  an  arbitrary  tyrant,  that  exone- 
rates him  from  responsibility,  and  authorizes  him  to  punish  his  poli- 
tical opponents  as  criminals,  and  substitute  private  rancour  for  public 
justice. 

My  construction  it  may  be  said,  would  deprive  a  govemor  of  the 
choice  of  his  confidential  officers,  such  as  a  secretary  of  state,  and  com- 
pel him  to  retain  his  political  or  perstmal  enemy  in  such  a  station.    But 
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this  would  seldom  happen  if  the  office  were  for  life ;  and  at  all  events, 
the  officer  is  compellable  to  do  his  duty,  and  obey  the  directions  of  the 
chief  magistrate,  who  may  choose  his  advisers  where  he  pleases. 

The  most  permanent  objection  to  my  reasoning  is,  the  undisputed 
practice  under  the  constitution  of  the  United  States,  wherein  the  words 
of  the  power  are  almost  the  same  with  those  above  quoted. 

But  I  cannot  think  the  analogy  of  the  two  cases  will  hold,  consider- 
ing that  under  the  constitution  of  the  United  States,  the  exercise  of  the 
right  of  removal  is  subject  to  the  formidable  check  of  the  senate's  con- 
currence in  the  successor  nominated  by  the  President.  A  difference  so 
important,  as  to  destroy  the  force  of  all  reasoning  from  the  one  to  the 
other.  A  power  in  every  instance  controlled  in  its  exercise  by  the  senate, 
cannot  be  compared  with  a  power  in  every  instance  uncontrolled ;  and 
exercised  as  the  caprice  of  the  governor  for  the  time  being,  heated  by 
recent  oppositioti,  and  goaded  by  revenge,  may  dictate. 

*I  do  not  pretend  to  urge  these  reasonings  as  conclusive,     [   *604  ] 
but  I  cannot  help  thinking  that  under  the  magnitude  of  the 
evil,  they  are  worth  discussing.      I  state  them  with  hesitation,  but  not 
without  hope,  that  a  similar  view  of  the  subject  may  be  taken  by  some 
person  more  competent  than  myself  to  bring  the  subject  into  full  day. 

Under  the  mild  administration  of  Gov.  Mifflifa,  there  was  not  much  to 
complain  of  on  this  subject.  The  personal  virulence  indulged  in,  against 
Thomas  M'Kean,  (upon  the  whole,  the  most  able  and  independent  Oov- 
emor  this  state  has  yet  known)  might  excuse  many  of  his  removals, 
even  where  reasonable  objections  to  the  officer  in  other  respects,  would 
not  justify  them.  But  the  power  itself,  is  not  necessary  to  the  public  in- 
terest ;  it  affords  too  much  temptation  to  the  exclusive  gratification  of 
private  feeling ;  and  its  exercise  of  late  years,  has  not  tended  to  lessen 
the  slightest  of  the  objections  to  which  it  is  liable. 

As  to  the  other  cases  wherein  the  action  for  money  had  and  received 
will  lie,  I  refer  to  2  Comyns,  1 — 137,  Selwyn  and  Espinass's  Nisi  Prius 
compilations,  and  Evans's  Essays  on  this  action. 

$  2.  De  cammodata,  p.  246.  According  to  Ferriere  and  Lord  Holt, 
not  merely  excmtam  but  excu^simam  diligentiam  is  required.  Coggs  v. 
Bernard. 

$  3.  De  deposito,  p.  247.  This  section  is  copied  in  substance  by 
Bracton,  lib.  3.  ch.  2.  99.  b.  and  adopted  by  Lord  Holt  in  the  leading 
case  of  Coggs  v.  Bernard,  2  Lord  Ray.  925.  I  refer  generally  on  all  the 
doctrine  of  bailments,  to  Mr.  Balmanno's  edition  of  Sir  W.  Jones's  trea- 
tise. 

^  4.  De  pignore,  p.  247.    Dig.  13.  7.  4.    lb.  13.  7.  6.     lb.  13.  7.  9.  3. 

lb.  13.  7.  ^.  2.    This  is  a  nominate  contract  bonce  JideL    The  correspon- 
dent remedial  action,  is  actio  pignnrcUUia.     It  lies  for  the  debtor  to  re- 
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cover  the  goods  pledged  or  pawned,  and  for  the  creditor  for  expenses,  in- 
terest, &c.  i.  e.  Damages,  where  the  thing  pawned  did  nol  belong  to  the 
debtor.  Dig.  13.  7.  3.  8  and  9.  Tlje  pawnee  may  retain  his  debt  out  of 
.*  the  value  of  the  thing  pawned  before  any  other  creditor.  Dig.  20.  1 10. 
The  creditor  is  bound  to  exact  diligence ;  for  diligence  may  be  classed 
under  the  strictest  care;  strict  care;  ordinary  care ;  slight  negligence; 
gross  negligence.  The  application  of  these  shades  of  difference  will 
be  found  exemplified  in  Sir  W.  Jones's  treatise  and  the  cases  referred  to 
in  Balmanno's  edition.  Strict  care  being  required,  the  bailee  will  be  lia- 
ble for  the  consequences  even  of  slight  negligence. 

Pignusj  is  the  pledge  of  goods  capable  of  deUvery :  Hypotkeca^  is 
the  mortgage  of  real  property,  or  of  rights  not  capable  of  delivery. 
Judge  Burnet,  enquires  into  this  subject  at  some  length  in 
[  *605  ]  Ryall  v.  *Rolle,  1  Atk.  165.  and  determines  that  under  the 
Roman  law  actual  delivery  was  not  always  necessary  in  ca- 
ses of  pawn ;  but  in  the  English  law  it  is.  See  on  the  same  subject  Cor- 
telyon  v.  Lansing,  2  Gaines'  N.  Y.  ca.  in  error,  202.  and  Jones  v.  Smith, 
2  Vez.  jun.  278. 

Tit.  XVL  De  verborum  obligaiionibus,  p.  248. 

Leonima  constUuiio.  Cod.  8.  38.  10. 

Siipvlatian,  is  a  nominate  contract,  stricii  juri9  ;  for  the  party  promis- 
ing only,  is  bound ;  and  is  bound  only,  according  to  the  terms  of  his  pro- 
mise. The  correspondent  actions,  are  certi  condictiOj  and'  ex  stipulaiu. 
The  former  being  the  remedy  when  some  specific  thing  is  the  subject  of 
the  contract,  the  latter  when  there  is  no  specific  thing  stipulated  for.  You 
promise  to  deliver  me  your  brown  gelding  on  such  a  day.  Here  the  rem- 
edy is  certi  condictio.  You  promise  to  deliver  me  on  such  a  day  a  sound 
horse  of  such  a  value.  Here  it  is  ar  stipukUu.  See  Dig.  45.  1.  74  and 
75. 

For  a  commentary  on  the  law  of  England  as  relating  to  this  section,  I 
refer  to  the  case  of  Brymer  v,  Atkyns,  1  Hen.  Bl.  Rep.  175. 

$  2.    Quihus  modis  stipulatio  JU^  p.  249. 

Priusquam  is  dies  prceterierii :  so  in  our  law,  if  mortgage-money  be  to 
be  paid  by  various  installments,  the  mortgage  cannot  be  sued  till  the  day 
of  the  last  installment  be  expired. 

$  3.  De  die  adjecto  perimendce  obligationis  causa,  p.  250. 

Pacti  except  tone  submovebitur.     Id  estpacti  conveJitL 

$  4.  De  conditioner  p.  250.  A  bond  is  not  due  till  the  event  of  the 
condition  either  by  the  Roman  or  the  English  law.  Dig.  50.  16.  34  and 
50.  16.  113.     Bacon's  Ab.  Debt.  B. 

The  chance  is  transmissible.  Dig.  ^.  1. 57.  Dig.  44.  7.  44.  Condi- 
tional legacies  might  be  received  in  pr»senti  by  giving  the  Mutian  secu- 
rity against  the  condition.     Dig.  35.  1.  7.  35. — 1.  8.  35. — 11.  79.  2. 
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All  the  learning  of  conditional  bonds,  will  be  found  in  Serjeant  Wil- 
liams's note  1,  page  66  to  Butter  v.  Wigg,  1  Saunders,  66 :  and  to  Fowel 
V.  Forrest,  2  Saund.  48.  and  to  Holdipp  v.  Otway,  2  Saund.  108  :  to  which 
may  be  added  when  there  are  several  alternatives  in  a  condition,  option 
is  with  him  who  is  to  perform  the  act.     Doug.  14.     Layton  v.  Pearce. 

If  Defendant  is  the  cause  why  a  condition  precedent  is  not  performed, 
it  is  to  him  tantamount  to  performance.  1  Powell.  372.  Sir  Rd.  Ho- 
tham  V.  East  I.  Comp.  1  Term  Rep.  638. 

If  obligor  renders  the  performance  of  the  condition  impossible,  the 
bond  is  forfeited.  Secus  as  to  the  act  of  God,  the  act  of  the  law,  or  the 
act  of  the  obligee.  Halbut  v.  Watts,  et  ux.  1  Ld.  Ray.  112. 
Co.  Litt.  206.  *But  it  was  decided  in  South  Carolina,  2  [  *606  ] 
Bay's  108,  that  if  subsequent  to  a  contract  for  the  delivery  of 
slaves,  an  act  of  the  legislature  forbids  the  delivery,  the  contractor  is  li- 
able for  their  value  in  money. 

<J  5.  De  loco,  p.  250.  So,  bills  of  exchange  are  frequently  drawn  and 
accepted  payable  at  a  particular  place. 

§  7.  QucB  instipulalum  doducuntur^  p.  251.  The  damages  here  noticed 
imder  the  form  of  a  penalty  for  non-performance,  seem  hable  to  our 
equity  decision,  necosse  est  aciori  probare,  quod  ejus  iiitersU, 

The  following  references  on  the  subject  of  damages,  may  be  of  use. 

Cases  of  damage  assessed  and  stipulated  by  the  contract  itself?  16. 
Tin.  58.  Lowe  v.  Peers,  5  Burr.  2228.  Stinton  v.  Hughes,  6  Term  Rep. 
13.  Orr  V.  Churchill,  1  Hen.  Black.  232.  Astley  r.  Weldon,  2  Bos.  and 
Pull.  346.  Smith  v.  Dickenson,  3  Bos.  and  Pull.  630.  Brangwin  v.  Per- 
rot,  2SirW.  Bl.  1190. 

Wherever  damages  are  clearly  assessed  by  consent  of  parties,  a  court 
of  equity  will  not  interfere  on  either  side,  but  leave  the  party  to  his  legal 
remedy.  Lowe  v.  Peeres,  5  Burr,  ub,  sup.  Woodward  v.  Gyles,  2  Vern. 
119.  Rolfe©.  Peterson,  2  Br.  Pari  ca.  436.  Ponsonby  r.  Adams,  lb. 
431.  Black  v.  East  India  Comp.  Finch.  117.  Roy  v.  D.  of  Beaufort,  2 
Atk.  190.  Small  v.  Williams,  Prec.  in  Chan.  100.  But  in  all  cases, 
where  the  penalty  can  reasonably  be  construed  into  a  mere  security 
against  coniiyigeni  damages,  equity  will  relieve :  in  the  spirit  of  the  words 
of  this  section  above  cited.  Benson  v,  Gibson,  3  Atk.  395.  1  Fonb.  Eq. 
242.  156.    2  lb.  423,  424. 

Damages  are  sometimes  given  beyond  the  penalty.     Br.  ecu  in  Pari.  16, 

Elliot  V,  Davis,  Bunb.  23.     Hugh  Audeley  v. ,  Hard.  136.  1  ch. 

ca.  226.  271 .  Yea  v.  Lethbridge,  4  Term  Rep.  433  compared  vnih  Cac- 
anen  v,  Lethbridge,  2  Hen.  Bl.  36.  and  Evans  v.  Brander,  lb.  547.  as  to 
the  case  of  a  sheriff.  Lord  Lonsdale  v.  Church,  2  Term  Rep.  388,  which 
overrules  White  v.  Sealy,  Doug.  49  and  Brangwine  v,  Perrot,  2  Sir  W. 
Bl.  1190,  which  two  last  however  are  conformable  to  Wilde  v.  Clarkson, 
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6  Term  Rep.  303.  Hobson  v.  Trevor,  2  P.  W.  191.  1  Str.  633.  10 
Mod.  511.  Blunden  v.  Barker,  10  Mod.  462.  Perit  v.  Wallis,  2  DalL 
Rep.  252.  Graham  v.  Bickbam,  4  Dall.  149.  Smeedes  v.  Hoogtaling, 
et  al.  3  Caines  N.  Y.  Rep.  48.  M'Clure  v.  Dunkin,  1  East  436.  But 
fiee  the  case  of  Clarke  v.  Seton,  6  Tez.  411. 

Damages  include  debt,  costs,  and  interest,  Holdippv.  Otway,  2  Saund. 
107.  Blackmore  v.  Fleming,  7  Term  Rep.  447.  Phillip  v.  Bacon,  9  East 
298  and  304. 

That  the  Court  may  assess  damages  on  a  judgment  by  default  in  plain 
cases  without  a  writ  of  enquiry,  or  refer  them  to  the  protho- 
(  *607  ]  notary  *  wherever  they  are  easily  liquidated  or  depend  on  cir- 
culation, see  Serj.  Williams's  note  2,  to  Holdipp  v.  Ot- 
way, 2  Saund.  107.  to  which  add  the  following  references.  Buthen  v. 
Street,  8  Term  Rep.  326.  Nelson  v.  Sheridan,  lb.  395.  Byrom  v.  John- 
son, lb.  410.  Maunsel  v.  Ld.  Masareene,  5  Term  Rep.  87.  Thelusaon 
V.  Fletcher,  Doug.  302.  Rashleigh  v.  Sahnon,  1  H.  Bl.  252.  Andrews 
r.  Blake,  lb.  529.  Longman  v.  Fenn,  lb.  541.  7  Vin.  Abr.  301— 30a 
Bailey  on  bills  of  exch.  66,  67.    App.  5.  Kidd.  on  bills  of  exch.  155. 

The  practice  of  the  exchequer  is  contra.  1  Anstr.  249.  Chilton  v. 
Harborn. 

As  to  the  American  cases  to  this  point,  see  Brown  v.  Tan  Braam,  3 
Dall.  Rep.  355.  Purviance  v.  Angus,  1  Dall.  Rep.  185.  Graham  v. 
Bickham,  4  Dall  Rep.  149. 

In  England  the  arrears  of  an  annuity  are  not  allowed  beyond  the  pen- 
alty of  the  bond;  nor  interest;  unless  in  very  special  cases.  Mack- 
worth  V.  Thomas,  5  Vez.  329.  Indeed  the  whole  doctrine  of  interest 
beyond  the  penalty,  even  in  cases  of  bond,  where  the  penalty  is  the  debt, 
is  shaken  by  Clarke  v.  Seton,  6  Yez.  411.  but  aliter  where  the  action  is 
on  the  judgment. 

The  cases  respecting  damages  on  eviction  by  title  paramount,  I  will 
briefly  refer  to  here,  but  I  shall  have  occasion  to  discuss  that  question 
hereafter.  That  damages  in  this  case  are  not  recoverable  beyond  the 
purchase  money  and  interest,  Staats  v.  Executors  of  Ten  Eyck,  3 
Caines  N.  Y.  Rep.  111.  Pitcher  v.  Livingston,  4  Johns.  N.  Y.  Rep.  1. 
4  Johns.  N.  Y.  Rep.  18.  Morris  v.  Phelps,  5  Johns.  N.  Y.  Rep.  49.  Ben- 
der V.  Fromberger,  4  Dall.  Rep.  441.  Marston  v,  Hobbs,  2  Mass.  Rep. 
433.  Gore  v.  Brasier,  3  Mass.  Rep.  523.  Semble,  Nelson  t^.  Matthews, 
2  Hen.  and  Mum.  164. 

The  contrary  doctrine  is  held,  Kirkby's  Connect.  Rep.  3.  anid  in  Lim- 
ber and  wife  v.  The  Executors  ot  Parsons,  1  Bays  South  Car.  Rep.  19. 
Executors  of  Guerard  v.  Rivers,  lb.  265.  and  4  Massach.  Rep.  108. 

But  one  damages  for  one  injury.  You  may  sue  several,  and  without 
entering  up  judgment,  elect  de  meUoriius  dampnis.    Bull.  N.  P.  7.  19. 
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11  Co.  Rep.  6.  7.  Roll.  ab.  31.  1  Com.  Dig.  125.  Burr.  1^3.  Cro, 
Jac.  118.  1  Salk.  10.  1  Lord  Ray.  370.  2  Bac.  9.  Esp.  Dig.  N.  P. 
318.  518.  1  Johas.  N.  Y.  Rep.  290,  I  Hen.  and  Munt  488.  2  Hen. 
and  Munf.  38.  355. 

These  arc  some  of  the  more  general  heads  of  the  doctrine  of  damages, 
which  I  have  thus  referred  to,  because  I  do  knot  now^  where  the  cases 
appropriated  to  them  are  elsewhere  collected.  The  technical  doctrines 
on  this  subject  are  b6side  the  purpose  of  these  notes. 

[In  regard  to  the  rule  or  measure  of  damages,  in  actions  at  law,  for  a 
compensation  for  civil  injuries  to  the  person,  or  property,  or  character, 
the  reader  will  find  extensive  and  valuable  information  in  Mr.  Theodore 
Sedgwick's  /*  Treatise  on  the  Measure  of  Damages :  New  York,  John 
S.  Voorhies,  1847 ;"  in  which,  said  Chancellor  Kent,  the  subject  is  dis- 
cussed  with  superior  learning,  ability  and  candour.  The  general  rule  ii, 
that  if  a  case  be  free  from  fraud,  malice,  wilful  negligence  or  opfnression, 
the  compensation  is  taken  strictly  for  the  real  injury  or  actual  pecuniary 
S  loss  to  the  party,  and  perhaps  the  natural  and  legal  consequences  of  the 

\i  act  complained  of,  and  the  actual  costs  and  expenses  sustained.     Bat 

if  fraud,  malice,  or  mala  mens  mingle  in  the  controversy,  the  claim  goei 
beyond  absaluie  compensation,  and  punitive,  vindictive,  or  exemplary 
damages  by  way  of  punishment  and  for  example's  sake,  seem^to  be  ad* 
/Til  mitted  in  the  jurispnidence  of  England  and  of  this  country.    2  Wils. 

205.  3  lb.  18.  Meeson  &  W.  47,  1  Washington  C.  C.  U.  S.  R.  152, 
3  Johns.  Rep.  56.  54  14  Id.  352.  2  Mason  R,  120.  10  New  Harop. 
Rep.  130.  15  Conn.  Rep.  225.  267.  Story,  J.,  3  Wheaton  546.  Bald- 
win,  J.,  1  Baldwin  Rep.  138.  1%  follows  necessarily  that,  except  in  mat- 
ters of  contract,  the  amount  of  damages  when  bad  passions  or  motives 
are  intermixed,  must  be  left  to  the  sound  discretion  of  a  jury,  to  be  exer« 
cised  according  to  the  circumstances,  and  under  the  wise  superintendence 
of  the  court.  See  Measure  of  Damages,  by  Sedgwick,  p.  27—46,  p.  75^ 
76.  and  ch.  3.  and  ch.  18.  of  that  treatise.  In  trespass,  when  the  party 
Tf^antonly  violates  the  law,  ^'  the  jury  shonld  not  be  sparing  in  tbedam«* 
ages."  Lord  Abinger,  1  Meeson  &  Welsby,  342.  But  in  cases  of  los0 
without  aggravation  or  intentional  wrong,  the  law  confines  itself  to  a 
complete  indemnity  without  adding  exemplary  damages  or  estimated  pnn 
fits,  or  remote  consequences.  2  Dallas,  333:  2  Wheaton,  327.  3  Ib« 
546.  17  Pick.  543.  2  Taunt.  314.  23  Wend.  426,  Sedgwick's  Troa* 
tise,  p.  88 — 93.  It  is  difiicult  to  deduce  any  precise  measure  of  damages 
from  the  numerous  cases,  but  the  courts  ha^e  in  these  cases  discounte- 
nanced the  idea  of  speculative  or  remote  damages,  though  it  is  in^ssi*- 
ble  to  ascertain  any  certain  rule  from  the  numerous  cases  which  lemark- 
ably  illastmte  '^  the  oscillations  of  the  judicial  pendulum."    The 
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under  the  head  of  remote  and  consequential  damages,  are  most  industri- 
ously collected  by  Mr.  Sedgwick,  in  the  third  chapter  of  his  treatise,  to 

which  the  reader  is  referred.] 
[  *608  ]  *  The  damages  here  alluded  to  by  Justinian  for  the  pur- 
pose of  covering  a  breach  in  the  stipulation,  do  not  apply  to 
the  damages  arising  from  injuries  done,  or  reasonably  expected ;  which 
will  be  treated  Lib,  IV.  tit.  XV.  de  obligatU^ibus  quce  quasi  ex  deUeio 
ariuntur. 

Tit.  XVIL  $  De  stipulatione  pura,  p.  253.  See  Dean  v.  Newhall,  8 
Term  Rep.  168.     Nadin  r.  Battie  and  Wardle,  5  East.  147. 

TU.  XJX.  §  1.  De  judicialibus  stipulaiionibus,  p.  255.  Judicial  and 
praetorian  stipulations  agree  in  this,  that  they  are  both  compulsory  on  the 
party.  They  differ,  in  as  much  as,  1st,  The  judicial  relate  to  the  juris- 
diction of  the  judge,  the  prsetorian  are  confined  to  subjects  and  persons 
under  the  jurisdicticHi  of  the  praetor.  2dly,  The  judicial  stipulations, 
are  subsequent  to  the  hearing  of  the  cause,  quia  turn  demum  judex  quis 
esse  incipit.  Cod  de  lite  contest.  Praetorian  on  the  contrary  takes  place 
previous  to  or,  pending  a  case ;  etiam  lite  non  contestata.  Dig.  3.  2.  40. 
penult.  3dly,  Judicial  stipulations  act  upon  the  party  only,  and  do  not 
require  sureties  or  pledges,  while  the  Praetorian,  always  require  security. 
Dig.  46.  5.  r. 

$  2.  De  prcetoriis,  p,  255. 

Ui  in  iis  contineantur  JEdilUicB.  JEdUitice  stipukUiones  sunt,  quibus 
venditor  covet  de  morbis  etvitiis  rerum  venalium :  puta  rem  morbosam  non 
esse :  servum  fugitiviitm  non  esse :  et  de  ceteris^  quce  edicto  cecUliuiii  pro- 
mitiuntur.     Dig.  21.  1. 

Prcetoris  ergo  vocabulum  hie  in  sensu  latissimo,  accipi  videtur  pro  quo- 
vis  magistratu  cui  estjurisdictio.     Heinecc. 

An  instance  of  these  Praetorian  stipulations,  is  our  writ  of  Estrepement 

In  Jefferson  v.  The  Bishop  of  Durham  et  al.  1  Bos.  and  Pul.  108.  it 
was  determined  that  no  court  of  law,  had  the  power  of  issuing  a  writ 
of  prohibition  to  prevent  a  bishop  from  committing  waste :  and  it  was 
not  settled  whether  the  court  of  chancery  had.  Tn  Williams  v.  Macnam- 
ara,  8  Vez.  70.  injunction  against  cutting  trees  that  "  contribute  to  omor 
men/."  In  Smith  v.  CoUyer,  8  Vez.  89.  injunction  against  cutting  tim- 
ber was  refused,  where  the  title  was  disputed,  because  it  was  trespass 
and  not  waste.  It  would  have  been  better  had  the  law  been  otherwise, 
for  the  reason  of  the  thing  is  clearly  with  the  applicants. 

These  jEdilitian  stipulations,  were  the  warranties  of  sound  commodi- 
ty and  good  title,  exacted  of  every  seller  in  favour  of  every  buyer. 

The  old  jEdditian  law  was  very  strict,  and  required  the  seller  not  only 
to  declare  all  the  faults  of  'the  slave,  the  animal,  the  commodity,  he  sold, 
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but  held  him  bound  even  for  those  faults  he  did  not  himself 
know.  *Thus  Dig.  21.  1.  1.  2.  Causa  hujus  edicti  propo-  [  *609  ] 
nendi  est  ui  occuratur  fa^laciis  vendieriiium  ei  emptor  ibus  succttr- 
ratur^  quicunque  decepti  a  venditoribus  fuerint,  Dummodo  sciamus  ven- 
ditorem  etiam  si  ignorarU  ea^  quce  jEdiles  proestari  jubent^  tamen  teneri 
debere.  Nee  est  hoc  iniquem.  PoterU  enim  ea  nota  habere  ve?iditor :  nee 
interest  emptoris  cui  fallatitr  ignorant  la  ^venditor  is  an  calliditate.  To 
remedy  these  cases  of  fraud  or  of  ignorance  on  the  part  of  the  seller, 
they  gave  the  action  quanti  minoris^  the  action  redhibitoria,  and  the  ac- 
tion ex  empto. 

The  action  quanti  minoris,  was  given  to  a  purchaser  who  was  induced 
to  pay  an  extravagant  price  for  a  commodity,  beyond  its  value.  Cer- 
tainly rejected  with  great  propriety  in  modern  times,  as  an  inconvenient 
practice,  encouraging  law  suits  without  number. 

The  actio  redhibitoria  compelled  the  seller  to  take  back  the  commodity 
and  return  the  price,  where  the  quality  was  worse  than  might  reason- 
ably be  expected,  and  rendered  the  article  purchased  unfit  for  the  pur- 
poses of  the  purchaser.  In  some  •cases  of  refusal  on  part  of  the  seller, 
this  was  an  actio  in  duplum,  compelling  the  seller  to  pay  double  the 
original  price. 

The  actio  ex  empto,  was  given  on  defect  of  title,  and  in  cases  of  evic- 
tion ;  of  which  hereafter. 

The  civil  law  maxim  doubtless  is,  that  a  sound  price  warrants  a 
sound  commodity:  1  Domat.  80.  and  so  it  has  been  determined  in 
Whitefield  v.  M'Cleod,  2  Bays,  380 :  and  so  indeed  it  seems  to  me  the 
case  ought  to  be  determined.  But  this  is  not  the  law  of  England  or  of 
Pennsylvania,  where  the  maxim  is  Caveat  Emptor,  and  where  in  com- 
mon cases,  the  seller  warrants  nothing  but  his  title  to  the  commodity 
sold.  Nor  has  the  purchaser  any  remedy  on  discovery  that  his  purchase 
is  defective  or  unsound,  unless  he  made  a  previous  and  special  stipula- 
tion, that  the  seller  should  stand  to  all  defects.  The  cases  in  England 
establish  these  principles. 

1st  That  the  seller  is  bound  by  his  warranty  of  title  at  or  just  before 
the  sale.  But  he  is  not  bound  by  a  warranty  made  after  the  sale  is  com- 
pleted.    Finch's  law,  289. 

2dly  That  a  warranty  given  at  one  time,  when  no  sale  takes  place, 
does  not  bind  even  between  the  same  parties,  at  a  subsequent  time,  when 
a  new  contract  with  sale  take  place,  1  Str.  414.  anonymous. 

3dly  that  no  action  lies  as  to  the  quality  of  the  thing  sold,  unless  there 
was  fraud  or  deceit  in  the  conduct  of  the  seller  at  the  time,  or  unless 
there  was  on  his  part  an  express  warranty  of  the  quality.    If  the  plain- 
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tiff  proceeds  on  the  ground  of  fraud,  he  must  prove  that  if 
{  *610  ]     was  with  ^knowledge  in  the  seller  at  the  time,  scienter ;  and 
this  must  be  laid  and  proved  in  an  action  of  trespass  on  the 
case. 

If  he  proceeds  on  an  express  warranty,  he  may  bring  assumpsit  for 
the  money,  but  he  must  distinctly  prove  such  a  warranty. 

4thly  That  where  there  is  no  deceit,  or  no  warranty  pretended,  the 
seller  is  without  remedy  as  to  the  quality. 

5thly  That  the  sale  of  a  personal  chattel  raises  an  implied  warranty 
of  title,  has  been  decided  in  Defrees  v,  Trumper,  1  Johns.  N.  Y.  Rep. 
after  2  Bl.  Comm.  451.  and  the  civil  law:  that  it  is  sufficient  to  support 
assumpsit  for  the  price  paid. 

6thly  But  no  action  of  deceit  will  lie  against  the  seller  who  sells  with- 
out title  unless  a  scienter  be  proved ;  Medina  v,  Stoughton,  1  Lord  Ray. 
693.  Nor  even  then,  if-  the  seller  was  out  of  possession ;  for  that  ought 
to  have  put  the  purchaser  on  his  guard.  lb.  and  Roswell  v.  Taughan, 
Cro.  Jac.  196- 

That  there  is  no  implied  warranty  of  quality,  appears  from  the  fol- 
lowing cases.  Co.  Litt.  102.  1  Fonb.  109.  371.  373.  n.  k.  2  Bl.  Com.  451. 
Gov.  and  Co.  of  the  B.  of  England  r.  Neuman,  1  Lord  Ray.  442.  Price 
V,  Neal,  3  Burr.  354.  Steuart  v.  Wilkins,  Doug.  20.  Bree  v.  Holbeck, 
Doug.  630.  Pasley  v.  Freeman,  3  Term  Rep.  57,  per  Biiller.  Fenn  v. 
Harrison,  3  Term  Rep.  757.  Mead  v.  Young,  4  Term  Rep.  28.  Fydell 
V.  Clark,  1  Esp.  Rep.  447.  Williamson  v.  Allison,  2  East,  448.  Park- 
inson V.  Lee,  2  East,  314.  a  leading  case.  Dunlop  v.  Waugh,  Peake'e 
Ca.  N.  P.  123. 

Musgrove  v.  Gibbs,  1  Dall.  217.  Moses  Levy,  v.  Bank  of  the  U.  S. 
4  Dall.  434.  1  Binn.  27.  Seixas  v.  Wood,  2  Caine's  N.  Y.  Rep.  48. 
Snell  et  al.  v.  Moses  et  al.  1  Johns.  N.  Y.  96,  Perry  v.  Aaron,  lb.  129. 
Defrees  v.  Trumper,  lb.  ^74. 

This  seems  to  me  a  most  demoralizing  principle  of  decision.  I  know 
of  no  argument,  that  can  be  adduced  to  prove,  that  if  1  give  a  hundred 
dollars  for  a  commodity  that  ought  to  be  worth  a  hundred  dollars,  I  am 
defrauded  if  it  be  worth  only  ten.  You  say  the  seller  knew  nothing  of 
it.  My  answer  is,  that  before  he  took  a  hundred  dollars  from  me,  he 
ought  to  have  known  that  the  thing  he  pretended  to  sell  was  reasonably- 
worth  that  price.  He  had  every  mfians  of  knowing  this ;  and  to  sell  it 
for  a  hundred  dollars  without  knowing  it,  is  as  much  a  fraud  as  if  he 
had  asked  a  thousand.  Generally,  the  buyer  relies  on  the  seller.  Nor 
can  the  buyer  cheat  the  seller ;  whereas,  the  seller  under  our  law,  iu 
nine  instances  out  of  ten,  may  cheat  his  buyer  with  impunity.  The 
rule  of  caveat  emptor,  ought  to  be  changed  into  caveat  venditor.    It  is  a 
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disgrace  to  the  law  that  such  a  maxim  should  "^be  adopted, 

and  I  rejoice  to  see  that  the  good  sense  of  the  South  Carolina    [  *611  ] 

bench  has  revohed  at  it. 

The  chancery  cases  in  support  of  this  rule,  ought  to  be  classed  as  ca- 
ses in  support  of  falsehood  and  fraud.  Oldfield  v.  Round,  5.  Vez.  608. 
Shirley  v.  Davis,  cited  6  Vez.  678.  Dyer  v,  Hargrave,  10  Vez.  506. 
Bowles  V.  Atkinson,  Sugd.  199.  Anon,  in  Chan.  1803,  lb.  214.  Not- 
withstanding some  gleams  of  common  honesty  appear  in  Mellish  v.  Mot- 
teux,  Peak's  Ca.  11.^.  compared  with  Oldfield  v.  Round,  5  Vez.  508. 

[On  the  subject  of  implied  warranty  of  quality,  the  doctrine  now  held 
by  the  English  courts  appears  to  be,  1,  That  in  the  simple  sale  of  goods 
and  merchandise,  there  is,  in  general,  no  such  implied  warranty — 2, 
That  from  usage  of  the  particular  line  of  trade,  a  warranty  may  be  im- 
plied :  as,  for  example,  where,  in  the  sale  of  a  commodity,  the  custom  of 
trade  is  to  specify  whether  it  has  received  sea  damage,  the  omission  to 
state  this  fact  raises  an  implied  warranty  that  it  is  undamaged — 3.  That 
the  executory  contract  with,  or  order  to,  a  manufacturer,  implies  a  war- 
ranty that  the  article  shall  be  fit  for  the  purpose  of  the  order.  These 
seem  to  be  the  only  relaxations  of  the  old  rule  of  law,  that  the  seller  is 
not  responsible  for  the  quality  or  goodness  of  the  article  sold,  unless  he 
expressly  warranted  it  to  be  sound  and  good,  or  imless  he  has  made  a 
fraudulent  representation  or  used  some  fraudulent  concealment  concern- 
ing it,  and  which  amounts  to  a  warranty  in  law. 

In  the  state  of  New  York,  the  Supreme  Court  has  strongly  enforced 
the  distinction  between  executed  and  executory  contracts.  In  the  case 
of  Howard  v.  Hoey,  23  Wendell's  Rep.  350,  it  declewred,  that  in  a  con- 
tract of  sale  of  an  article  of  merchandise  ai  a  future  day,  where  there  is 
no  selection  or  setting  apart  at  the  time  of  specific  articles,  so  as  to  pass 
the  property  in  prcesenti,  merchantable  quality  bringing  the  average  mar- 
ket price  is  intended.  In  the  case  of  an  executed  sale,  where  there  is 
neither  fraud  nor  express  warranty,  the  general  rule  is,  that  the  purcha- 
ser takes  the  property  at  his  own  risk,  as  to  its  quality  and  condition. 
Moses  V.  Mead,  1  Denio's  Rep.  378.  The  case  of  a  sale  by  sample, 
forms  an  exception  to  this  general  rule.  There  a  warranty  is  implied, 
that  the  bulk  of  the  article  corresponds  in  quality  with  the  sample  exhi- 
bited. Another  exception  is,  that  where  provisions  are  sold  for  domestic 
use,  there  is  an  implied  warranty  that  they  are  wholesome.  But  where 
provisions  are  sold  as  merchandise,  and  not  for  imihediate  consumption 
by  the  purchaser,  there  is  no  implied  warranty  of  soundness.  Van 
Bracklin  v.  Fonda,  12  Johns.  Rep.  468.  Moses  v.  Mead,  1  Denio's  Rep. 
378.] 

That  it  is  the  duty  of  the  seller  to  declare  the  faults  of  the  commodi- 
ty before  sale,  is  not  only  conformable  to  the  i5Edilitian   injunctions,  but 


614  NOTES. 


is  sanctioned  by  Cicero,  Grotius,  Puffendorf  and  Valer.  Maximus.   See 
the  reference  in  Sugden's  law  of  Vendors  and  Purchasers,  page  1. 

Tit.  XX,  De  inutilibiis  atipuladonibus,  p.  257.  Things  to  which  no 
title  can  be  made,  are  not  the  subjects  of  stipulation.  But  if  they  be 
sold  by  contract,  the  purchaser  thus  deceived  has  his  action  ex  empto. 
Dig.  18.  1.  25.  1.     Dig,  18.  1.  4.  5.     Dig.  18.  1.  62.  1. 

§  2.  De  facto  vel  datione  alttrius,  p.  258.  I  do  not  see  the  valid  rea- 
son of  this ;  for  if  A.  promise  that  his  debtor  B.  shall  pay  C.  a  hundred 
dollars,  and  C.  gives  a  fair  consideration,  relying  on  the  promise,  it  is 
in  fact  the  promise  of  A.  to  pay  the  money:  there  is  an  implied 
guaranty. 

^  4.  De  eo  in  quern  confyrtvr  obligatio  vel  soltUio^  p.  258.  This  is  head- 
ed in  Ferriere,  Alteri  etipulari  non  licet 

To  the  doctrine  of  this  section  there  are  three  exceptions :  a  father 
may  stipulate  for  his  son,  or  vice  versa :  a  debtor  may  stipulate  in  fa- 
vour of  his  own  agent,  or  his  creditor :  where  the  promissor  is  bound  in 
a  penalty  wherein  the  stipulator  is  interested. 

^  10.  De  conditione  imposeibili,  p.  261.  I  have  already  treated  of  iflo- 
possible  conditions.  By  the  English  law,  a  bond  with  an  impossible 
condition,  is  a  single  bond.  Co.  Litt.  206.  209.  But  if  a  possible  con- 
dition be  made  void  by  the  act  of  God,  the  act  of  the  law,  or  the  act  of 
the  obligee,  the  obligation  is  saved.  In  Tuteng  v.  Hubbard,  3  Bos.  & 
Pull.  291.  a  Sweedish  vessel  freighted  by  a  British  subject  was  embar- 
goed :  held  that  the  freight  could  not  be  carried  by  proceeding  after  the 
embargo  was  taken  oiBf  when  the  goods  embarked  would  have  been  out 
of  season.  The  reason  of  this  section  will  apply  to  immoral  and  illegal 
conditions. 
§  11.  De  absentia^  p.  261.  nostra  constitutionej  Cod.  8.  38.  14. 

§  12.  De  etipulatione  poet  mortem^  p.  261.    Because  it  may 

[  *612  j    enure  to  *the  heir.     See  a  case  somewhat  like  this,  Burgh  et 

al.  V.  Preston,  8  Term  Rep.  483. 

$  16.  De  pramissione  scripta  in  Instrumental  p.  263.     This  is  analogous 

to  justice  Wilmot's  idea,  that  there  can  be  no  nude  pact,  if  deliberately 

written. 

Tit  XXL  De  Jide  jussoribus,  p.  266.     That  stipulation  and  P^^"^^^ 

may  be  more  certain,  Caulion  and  Sureties  may  be  added  to  them.  F^ 

Jussor,  a  surety,  called  otherwise  repromissor^  adpromissor^  sponsor,  P^^' 

des,  vades,  is  one  who  binds  himself  in  the  same  contract  conjointly  ^^"^ 

the  debtor,  for  the  greater  security  of  the  creditor  or  stipulator. 

Fide- jussor,  differs  somewhat  from  Expromissor,  who  discharges  tn 
first  debtor,  and  assumes  the  debt      Dig.  12.  4.  4.     Fide  jussio  differ 
from  Constitutumj  whidi  is  a  promise  on  a  nude  pact  without  stipuia 
tion.     Inst.  4.  6.  9. 
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Dr.  Wood,  from  whom  I  have  taken  the  above,  adds  gravely,  "  It  is 
"  made  a  question  whether  our  Saviour  was  fide  jussor,  or  sponsor  only, 
*'  or  expromissor  for  the  Fathers  under  the  old  testament."  A  question 
that  may  safely  be  left  to  the  Canonists  to  discuss. 

The  obligation  of  a  surety  binds  his  heirs,  though  no  mention  be  made 
of  them.  Inst.  3.  21.  2.  In  England,  the  executor  is,  but  the  heir  is 
not  so  bound.     1  Inst.  209.  a.  210.  b. 

If  there  be  more  sureties  than  one,  each  is  bound  in  solidum,  Inst.  3. 
21.  4.  whether  it  is  agreed  or  not;  but  by  the  later  law,  they  are  allowed 
three  advantages,  viz. 

1.  Benejicium  ordinis,  sive  excussiofiis,  sea  discussionis :  by  which  he 
may  compel  the  creditor  to  sue  the  principal  debtor,  first.  1  Nov.  3.  c. 
1.  Unless  security  be  given  judicially  in  a  cause  pending  against  the 
principal. 

2.  Benificium  diviaionis.  Inst.  3.  21.  4.  by  which  a  creditor  is  driven 
to  resort  to  each  surety  for  his  proportional  share  only. 

3.  Benejicium  cedendarum  actionum.  By  which  a  surety  sued  for  the 
whole  debt,  can  demand  of  the  creditor  to  transfer  over,  his  actions 
against  the  other  sureties,  before  he  shall  recover  the  whole  from  the  one 
sued. 

The  surety  becomes  bound  co-extensively  with  the  debtor,  in  respect 
both  of  sum  and  time.  Nor  can  he  bind  himself  beyond  that.  Inst.  3. 
21.  5.  Dig.  46.  18.  7.  If  the  surety  is  in  danger,  he  may  sue  before 
the  time  of  payment,  or  demand  indemnification.  Dig.  17.  1.  38.  1.  If 
the  surety  being  sued,  makes  a  bad  defence,  the  debtor  may  except  to 
paying  him.     Dig.  17.  1.8.  8.  and  29.  4. 

Minors,  Inst.  3.  20.  9.  and  Soldiers,  Cod.  4.  65.  31.  are  pro- 
hibited *from  being  sureties.      So  are  women,  under  the  se-     [  *483  ] 
natus  consultum  Villeianum,  Dig.  16.  1.  pr.      Wood.  civ.  1. 
226,  227. 

The  judiciary  cautions  or  securities  belong  to  another  place. 

The  common  fide  jussion,  is  an  accessary  stipulation.  Dig.  45.  1. 
5.  2. 

Fide  jussors  might  be  taken  in  cases  ex  delicto  ex  quasi  ex  delicto. 
Dig.  45.  1.  8.  5.  and  45.  1.  70.  but  in  respect  of  pecuniary  penalties  and 
punishments  only. 

Fide  jussors  bind  their  heirs,  because  the  latter  receive  the  benefit 
of  all  the  civil  contracts  of  the  decedent.  Dig.  44.  7.  49.  Dig.  50. 
17.  59. 

In  a  former  part  of  the  notes,  I  gave  an  account  of  the  case  of  Thurs- 
by  V,  Gray's  administrators,  at  the  court  of  common  pleas,  Northum- 
berland county;  vide  ante,  p.  462.  Since  writing  that- note  I  have 
had  occasion  to  enquire  further  concerning  that  case:    and  I  find  by 
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my  friend,  Mr.  Watts,  who  took  the  exception  to  my  chai^  that  al- 
though the  case  was  bat  slighdy  argued  either  before  me,  or  before 
the  supreme  court,  the  substance  of  his  objections  to  my  opinion,  was 

as  follows  : 

That  as  the  seller  did  not  choose  to  sell  his  goods  on  the  credit  of  the 
purchaser  alone,  but  thought  fit  to  insist  on  two  persons  to  be  jointly 
bound,  he  had  a  right  so  to  do :  therefore  as  to  him,  they  were  both  prin- 
cipals ;  though  with  respect  to  each  other,  they  might  stand  in  the  rela- 
tion of  principal  and  surety.  Of  their  contracts,  interest,  or  motives,  he 
could  not  have,  and  need  not  have  any  knowledge :  all  he  was  to  look 
to,  was,  two  securities  equally  and  jointly  bound ;  and  such  were  Spring 
and  Gray.  They  might  dispose  of  the  goods  between  them  as  they 
pleased :  the  one  might  be  a  nominal,  the  other  a  real  purchaser ;  or  they 
might  be  joint  purchasers ;  or  neither  might  be  the  real  purchaser ;  bat 
both  become  joint  and  equal  obligors.  His  right  therefore  was  against 
both  and  either. 

The  cases  of  negotiable  notes  do  not  apply  :  for  the  course  of  mer- 
cantile transactions^  require  that  mercantile  paper  should  be  current  on 
the  faith  of  each  and  every  name  that  appears  upon  it :  for  one  man 
may  prefer  it  for  one  name,  another  for  another. 

Every  indorser  is  a  fresh  drawer,  and  every  name  on  the  paper  a  prin- 
cipal. The  reason  of  speedy  notice  is,  that  the  person  who  has  pass- 
ed the  note,  and  to  whom  notice  is  to  be  given,  has  put  the  right  of 
calUng  for  payment  out  of  his  own  power,  and  transferred  it  to  the 
holder. 

The  cases  of  security  for  the  performance  of  services,  have  no  rela- 
tion to  the  present  case. 
[  *614  ]        *  Here,  both  parties  undertake  the  performance  of  the  con- 
dition of  the  bond ;  in  the  cases  of  services  to  be  performed, 
one  only  is  to  perform  them  :  and  if  he  neglects  the  duty,  his  employer 
alone  can  know  it,  and  alone  can  give  notice  of  the  neglect. 

I  do  not  know  what  answer  to  give  to  this  argument,  conclusive  to 
my  own  mind :  and  1  incline  therefore  to  agree  with  the  decision  of  the 
court.  Nesbit  v.  Smith,  would  go  near  to  bear  out  my  charge ;  but  in 
that  case  the  surety  gave  notice  to  the  obligee  to  sue,  who  afterward  gave 
time  at  his  own  risk.  The  early  chancery  cases  go  the  full  length 
of  my  doctrine ;  but  they  are  too  brief,  and  too  loosely  reported  to 
be  relied  on.  To  the  list  of  references  that  requires  strict  construc- 
tion in  favour  of  sureties,  add  ex  parte  Rushworth,  10  Vez.  409.  Ed- 
dowes  V.  Neill,  4  Dall.  133.  and  Ludlow  v.  Simond.,  2  Caine's  cases  in  er- 
ror. N.  Y.  pages  29  and  67.  I  have  dwelt  the  longer  on  Thursby  v. 
Cray's  Adm'rs.  because  I  regard  it  as  a  case  of  great  practical  impor* 
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tance,  and  which  I  hope  to  see  more  fully  reported  with  the  reaitons  of 
the  decision  at  length. 

'^  4  De  pluribtiS  fide  jussorUms,  p.  267.  In  Cowell  v.  Edwards,  2 
Bos.  and  Pull.  268,  and  the  next  case,  Sir  Edward  Deering  v.  Lord  Win- 
chelsea,  it  was  determined  that  one  of  many  co-snreties  paying  the  whole 
debt,  could  only  sue  each  of  the  other  co-sureties  for  his  ratable  propor- 
tion. These  cases  are  commented  on  with  some  disapprobation  by  the* 
Lord  Chancellor  in  Craythorne  v.  Swinburne.  They  appear  however  to 
he  conformable  to  the  civil  law  doctrine;  and  are  well  founded  in  equi- 
ty, though  perhaps  not  in  public  expedience,  inasmuch  as  they  no  doubt, 
tend  to  the  multiplication  of  suits. 

To  this  title  respecting  fide  jussion,  should  be  added  Inst.  lib.  4.  tit. 
14.  §  4.  QucB  excepiiones  fide  jussorilfus  prasvnt  vel  non,  wherein  the 
general  rule  is  laid  down,  that  sureties  may  avail  themselves  of  all  the* 
defences  which  their  principal  might  have  used. 

TU,  XXIL  De  lUerarum  oblfgationlbus,  p  269. 

Ex  principalibus  constitviionibus.    See  the  constitution  of  the^  Empe- 
rors Honorius,  Theodosius,  and  Constantine,  in  the  second  bodk  of  thd'  * 
Codex  Theodosianus,  title  Si  cerium. 

Per  nostram  constttutionem.    Cod.  4.  30. 14. 

This  proceeds  on  the  principle  of  our  limitation  acts* 

TiL  XXIIL    De  oUigationibus  ex  consensUj  ip.  279,    These  differ' 
from  stipulations  wherein  the  presence  of  the  parties  was  necessa^« 
Dig.  44.  7.  2. 

TU,  XXIV,  De  emptione  et  vendiiionej  p.  271.  This  is  a  nominate 
contract  confirmed  by  the  civil  law.  It  supercedes  Barter 
and  Exchange,  *the  most  ancient  mode  of  traffic.  It  gives  [  *615  ] 
rise  to  the  action  ex  vendiio  against  the  buyer,  for  the  price 
agreed  on ;  and  to  the  action  ex  empto  against  the  seller,  in  case  of  de* 
fective  title  or  non-delivery  in  the  thing  sold.  Dig.  18.  1.  28.  The  buy- 
er bringing  the  action  ex  empto  must  tender  the  price,  and  the  seller  sa« 
ing  ex  veridUo  must  tender  the  thing  sold. 

Hence,  nothing  forbids  that  one  man  should  sell  the  property  of  ano- 
ther :  he  does  so  at  the  risk  of  the  action  ex  empto,  in  case  of  eviction. 
Dig.  18.  1.  28. 

The  seller  is  considered  as  in  all  cases  warranting  the  title.  After  the 
bargain  is  completed,  the  purchaser  stands  to  all  losses.  Even  an  ex- 
press agreement,  that  the  seller  should  not  warrant  the  title  agaigst  his> 
own  act,  was  void,  as  encouraging  fraud.     Dig.  2.  14.  7.  7. 

Warranty  under  the  Roman  law,  is  either  express  or  implied.  It  is 
implied  in  every  case,  but  may  be  enlarged  or  restrained  by  expr^sd 
covenant  Dig.  19. 1. 11.  18.  unless  the  warranty  bti  so  rcistristitied,  th6 
seller  i^  bound  to  answer  not  only  the  price  paid  but  the  damages. ' 
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evicta  re,  non  ad  pretium  dumtaxat  recipiendum^  sed  ad  id  quod  interest 
competit ;  ergo  ei  si  minor  {mbioris  preiii)  esse  cepU,  damnum  emptoris 
est.     Dig.  21.  2.  70.     Tliis  is  fair  reciprocity.     Tlie  value  is  considered, 
not  at  the  time  of  the  sale,  but  at  the  time  of  eviction,  and   each  party 
runs  his  chance  of  what  value  the  article  may  then  be."  Dig.  ub.  sup. 
Dig.  19.  1.  45.  Sub  init.  and  Dig.  21.  2.  66.  3.  in  fin.    If  one  hath  built, 
or  planted  on  an  estate,  and  is  evicted,  either  the  person  re-covering  or 
the  person  who  made  sale  without  title,  must  stand  to  the  damages  sus- 
tained by  the  bona  fide  purchaser.     Illud  expedltius  videbattir:  si  mihi 
alienam  aream  vendideris,  et  in  earn  ego  adi^cavero,  aique  ita  earn  dth 
m>iniis  evincit.     Nam,  quia  possim  petentem  dominium,  nisi   impensam 
cedificiorum  solvat,  dolo  malo  excepUone  siimmovere  ;  m^gis  est  tit  res  ad 
periculum  vendttoris  non  pertineat.     Quod  et  in  servo  dicendum  est,  si  in 
servitutem,  non  in  libertaiem  evinceretur,  ut  dominus  mercedes  et  impensas 
prcBStare  debeat.     Quod  si  emptor  non  possldeat  vedijicium  vel  servum.  ex 
empto  habebit  actionem  ;  in  omnibus  tamen  his  casibus,  si  sciens  quis  ali- 
enum  vendiderit  omnimodo  teneri  debeat.    Dig.  19.*  1.  45.  1.     It  appears 
•  to  me  that  both  csises  should  be  put  on  the  ground  of  the  scienter:  viz, 
if  the  owner  knew  the  building  was  proceeding,  he  ought  to  pay  the 
value  to  the  person  evicted ;  if  the  seller  knew  he  had  no  title,  the  whole 
damages  ought  to  fall  on  him.    And  such  I  apprehend  would  be  the  law 
even  in  Pennsylvania  and  New  York,  in  cases  of  eviction  from  real  pro- 
perty by  title  paramount.     If  the  seller  knew  his  defect  of  title,  he  ought 
to  be  liable  not  merely  to  principal  and  interest,  but  to  all 
[  *616  ]     ^damage.     The  buyer  was  liable  for  mesne  profits,  and  if 
the  improvements  exceeded  the  mesne  profis,  the  buyer  had 
the  advantage.     Dig.  6. 1.  48.     If  the  buyer  makes  a  weak  defence,  and 
does  not  vouch  the  seller  to  warranty,  the  latter  is  discharged.     Dig.  21. 
2.  53.     When  the  buyer  has  given  notice  to  the  seller  of  the  adverse 
suit,  the  latter  is  bound  to  attend  to  the  defence.     Dig.  21.  2. 63.  1.  The 
buyer  might  bring  ex  empto  on  discovery  that  his  title  was  bad,  evien  be- 
fore suit  brought  by  the  real  owner.     Dig.  19.  1.  30.  1. 

There  was  no  distinction  as  to  warranty,  between  real  and  personal 
property.     Cod.  8.  45.  6. 

Under  the  Roman  law,  the  contract  by  mutual  consent  of  the  parties 
constituted  the  ^mp/io  ©ewrfi/io :  which  was  completed  by  delivery  on 
one  side,  and  payment  on  the  other.  The  payment  of  the  stipulated 
price,  or  even  of  earnest  money  (^Arrha^,  was  not  of  the  essence  of  the 
contract :  it  was  binding  by  mutual  consent  alone.  It  was  consummated 
indeed  by  payment  and  delivery,  but  its  obligatory  nature  existed  before. 
The  arrha  (earnest)  was  evidence  only  of  the  contract,  argumentutn 
emptionis  et  venditio7iis  contractcB.  The  Locus  Ptsnitentice  was  allowed, 
while  the  mutual  assent  was  as  yet  incomplete  in  point  of  form;  (section 
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1  of  this  title)  and  if  exercised,  was  exercised  on  the  terms  prescribed  in 
this  section.  But  the  emptio  venditio,  did  not  require  the  verbal  forms 
prescribed  in  the  contract  ex  sitpulatur,  as  Roberts  on  the  statute  of 
frauds  (note  84)  erroneously  supposes. 

By  that  statute,  the  Bargain  and  Sale  has  different  features  from  the 
Emptio  venditio,  and  the  earnest  is  a  part,  and  not  evidence  only  of  the 
contract;  and  fuVnishes  the  right  of  action,  but  not  without  tender  of  the 
price  on  one  side,  or  of  the  commodity  on  the  other.  Longfort  v.  Ad- 
ministratrix, of  Tyler,  1  Salk.  113.  Hob.  41. 

"If  a  man  by  word  of  mouth  sells  me  his  horse  or  any  other  thing, 
**and  1  promise  nothing  for  it,  this  is  void  and  will  not  alter  the  property 
"  of  the  thing  sold.     But  if  one  sell  me  a  horse,  or  any  T)ther  thing  for 
"  money  or  other  valuable  consideration,  and  the  same  thing  is  to  be 
"  delivered  to  me  at  a  day  certain,  and  by  our  agreement  a  day  is  ap- 
"  pointed  for  the  payment  of  the  money — or  all  or  part  of  the  money  is 
"  paid  in  hand — or  I  give  earnest  money  to  the  seller — or  I  take  the  thing 
"bought  by  agreement  into  my  possession,  where  no  money  is  paid,, 
"  earnest  given  or  day  appointed  for  the  payment,  in  all  these  cases 
"  there  is  good  bargain  and  sale  of  the  thing  to  alter  the  property  there- 
"  of     And  in  the  first  case  I  may  have  an  action  for  the  thing,  or  the 
"  seller  for  his  money :  (upon  tender  that  is) :  in  the  second  case  I  may 
"sue  for  and  recover  the  thing  bought:  in  the  third  cajse  I 
"  may  sue  for  the  *thing  bought,  and  the  seller  for  the  re-     [  *617  ] 
*.*  covery  of  his  money :  in  the  fourth  case  where  earnest  is 
"  given,  we  may  have  reciprocal  remedies  against  each  other :  and  in  the 
"last  case,   the  seller  may  sue  for  his  money."     Sheph.   Touch,   of 
Comm.  Ass.  222. 

But,  notice  of  readiness  to  receive  the  goods,  and  to  pay  the  price  at  the 
time  agreed  on,  is  equivalent  to  tender :  and  will  be  a  sufficient  averment 
to  support  the  declaration ;  for  the  terms  on  each  side  are  concurrent  con- 
tracts.   Rawson  v.  Johnston,  1  East.  203,  and  the  cases  therein  cited. 

Bargain  and  sale  may  be  rescinded  by  mutual  consent  before  the 
rights  of  other  persons  are  concerned,  but  not  afterward.  Smith  v. 
Field,  5  Term  Rep.  403. 

In  Cooke  v.  Oxley,  3  Term  Rep.  653.  it  was  determined  that  though 
the  seller  give  time  to  the  proposed  buyer  to  deliberate  upon  the  purchase, 
and  the  latter  within  the  time  agrees  to  buy,  yet,  if  no  consideration  in- 
tervene, the  seller  may  refuse  to  sell.  The  same  principle  in  Hahson  v. 
Meyer,  6  East,  614. 

See  further  on  this  subject,  the  cases  digested  by  the  compilers,  Sug- 
den,  174.     1  Com.  Contr.  83.  89.  90.    2  Com.  Contr.  210.    Bailey  and- 
Bogert  V,  Ogden  and  Ogden,  3  Johnston,  N.  Y.  Rep.  399,  also  contains  a 
good  investigation  of  some  of  the  pciats  first  above  noticed. 
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The  doctrine  of  sales  dependent  upon  market  oTert,  is  not  adopted  in 
New  York  state,  so  as  to  give  title  to  a  bona  fide  purchaser  to  goods 
which  he  bought  of  A.  but  which  at  the  time  belonged  to  B,  and  A  had 
no  title  to,  or  right  to  sell.  So  that  here,  where  tliere  is  no  market  overt, 
a  bona  fide  sale  does  not  change  the  property  as  against  the  rightful 
owner.  See  Kent's  observations  in  Wheelwright  r.  Depeyster,  1  John- 
son's N.  Y.  Rep.  p.  479,  480,  who  cites  the  civil  law  maxim,  nemo  plu9 
juris  in  alium  transferre  potest  quam  ipse  habet ;  Pothier  TraUe  de  venit, 
part  1.  7.  2  Erskine's  Inst,  of  the  law  of  Scotland,  481.  and  Lord 
Kaime's  His.  law  tracts,  tit.  History  of  Property. 

I  ara  not  at  present  aware  of  any  other  case  on  this  point,  in  thi3 
country,  excep;  Cheriot  v.  Foussat.  3.  Binn.  220.  258. 

[The  civil  law  maxim  mentioned  above,  is  equally  a  maxim  of  the 
common  law ;  and  a  sale  imports  nothing  more  than  that  the  boni  fid^ 
purchaser  succeeds  to  the  rights  of  the  vendor.  In  the  Courts  of  Massa- 
chusetts, Pennsylvania,  Maryland,  Ohio,  Kentucky,  and  Louisiana,  as 
well  as  in  the  state  of  New  York,  and  hi  the  Supreme  Court  of  the  Uni- 
ted States,  it  has  been  held  that  the  Saxon  Institution  of  markets  overt 
had  not  been  adopted  in  this  country ;  and  consequently,  as  a  general 
rule,  the  title  of  the  true  owner  cannot  be  lost  without  his  own  free  act 
and  consent.  Ventress  r.  Smith,  10  Peters  U.  S.  Rep.  161.  Hoffman  v. 
Carow,  22  Wcudeirs  Rep.  285.  In  that  case  it  was  adjudged  by  the 
Court  of  Errors,  that  an  auctioneer  who  had  sold  stolen  goods  was  liablft 
to  the  owner  in  an  action  of  trover,  notwithstanding  that  the  goods  were 
sold  by  him,  and  the  proceeds  paid  over  to  the  thief,  without  notice  of 
the  felony.  \n  the  same  Court,  in  Salters  v,  Everett,  20  Wendell's  Rep* 
267,  it  was  held,  that  the  doctrine  that  possession  carries  with  it  the  ev- 
idence of  property,  so  as  to  .protect  a  person  acquiring  property  in  ^^^ 
usual  course  of  trade,  is  limited  to  cash,  bank  bills,  checks  and  notes 
payable  to  the  bearer  or  transferrable  by  delivery ;  and  that  when  in® 
owner  of  personal  property  has  not  conferred  upon  the  vendor  the  ap- 
parent right  of  property  or  right  <rf  disposal,  a  purchaser  is  not  protected 
against  the  claims  of  the  owner,  though  such  purchaser  acquire  the  pro- 
perty for  a  fair  and  valuable  consideration,  in  th^  usual  course  of  trade, 
and  without  notice  of  any  conflicting  claim,  or  of  suspicious  circumstan- 
ces calculated  to  awaken  inquiry,  or  put  him  on  his  guard.  The  owner 
confers  such  apparent  right  of  property  upon. the  vendor  when  he  s^*^ 
goods  and  deliveis  possession  thereof,  although  they  were  in  fact  obtain- 
ed from  him  fraudulently  j  and  he  confers  the  apparent  right  of  dis- 
posal when  he  furnishes  the  vendor  with  the  external  indicia  ot 
such  right,  as  where  a  bill  of  lading  is  sent  to  a  consignee  with  the 
power  of  transfer.    An  authority  to  sell  may  be  impli^i  as  well  p  ^ 
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express,  as  where  goods  are  placed  by  the  owner  in  the  custody  of  a  psr* 
SOD  whose  common  tusiness  it  is  to  sell  goods.] 

In  Pennsylvania,  by  act  of  28ih  May,  1715.  ^6.  The  words  grant, 
bargain,  sale,  shall  be  adjudged  an  express  covenant  to  the  grantee,  that 
the  grantor  was  seized  of  an  indefeasible  estate  in  fee  freed  from  in- 
cumbrances done  or  suffered  from  the  grantor,  and  also  for  quiet  enjoy- 
ment against  the  grantor,  his  heirs  and  assigns.  These  words  however 
do  not  amount  to  a  general  warranty.  2  Binney,  95.  Lessee  of  Gratz 
V.  Ewalt. 

[This  decision  will  equally  apply  in  Delaware,  Illinois,  Indiana,  Mis- 
souri, Mississippi  and  Alabama,  each  of  which  states  has  a  statute  sim- 
ilar to  the  Pennsylvania  statute  of  1815.  (4  Kent's  Commentaries, 
473.)  In  New  York,  it  was  decided,  that  the  words  "  grant,  bargain, 
sell,  alien  and  confirm,"  did  not  imply  a  covenant  of  titl^  in  a  convey- 
ance in  fee;  though  the  word  ** grant,''  or  the  word  "demise,"  would 
imply  a  covenant  of  title  in  a  lease  for  years:  and  that  the  word  **  give," 
would  amount  to  an  implied  warranty  during  the  life  of  the  feoffor. 
(Frost  V.  Raymond,  2  Caines  Rep.  188.  Graunis  v.  Clark,  8  Cowen'^ 
Rep.  36.)  This  doctrine,  which  was  fully  proved  by  an  examination  of 
the  authorities,  is  applicable  in  those  states  which  continue  to  be  govern- 
ed on  this  point  by  the  common  law.  In  North  Carolina  and  Alabama, 
the  words  *^  give,  grant,  bargain,  sell.  &c.  do  not  imply  any  warranty  of 
title.  (Prickets  v,  Dickens,  1  Murphy's  Rep.  343.  Powell  v.  Lyles,  ib. 
348.  Roabuck  v.  Dupray,  2  Alabama  Rep,  N.  S.  535.)  And  now,  in 
New  York,  the  Revised  Statutes  have  given  to  deeds  of  conveyance  of 
tlxe  mheritance  of  freehold,  the  denomination  of  grants ;  and  though 
deeds  of  bargain  and  sale,  and  of  lease  and  release,  may  continue  to  be 
used,  they  are  to  be  deemed  grants,  and  no  greater  estate  or  interest 
passes  by  any  grant  or  conveyance  than  the  grantor  himself  possessed  at 
the  delivery  of  the  deed,  or  could  then  lawfully  convey,  except  that  ev- 
ery grant  is  conclusive  as  against  the  grantor  and  his  heirs  claiming  from 
him  by  descent.  (N.  Y.  Revised  Statutes.  Vol.  1.  p.  738.  sec.  137,  138, 
142,  143.)  So,  in  Tennessee,  the  statutory  deed  operates  as  a  grant  to 
pass  nothing  but  what  the  bargainor  may  lawfully  sell,  and  the  title 
passes,  not  by  force  of  the  Statute  of  Uses,  but  of  the  registered  deed. 
Miller  V.  Miller,  1  Meigs'  Rep.  484.] 

1  have  already  stated  the  civil  law,  and  our  law  on  the 
general  subject  *of  the  sale  of  chattels,  under  the  -Sklilitian     [  *618  ] 
regulations.     The  case  of  eviction  from  real  property  under 
an  ejectment  with  verdict  and  judgment  in  favour  of  title  paramount,  is 
by  no  means  settled  by  uniformity  of  decision  in  this  country. 

As  to  the  measure  of  damages  to  be  allowed  to  a  bond  fide  purchaser 
of  land  under  a  warranty,  or  covenant  of  seisin  in  die  seller,  or  covenant 
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for  quiet  enjoyment,  where  the  purchaser  is  afterward  evicted  by  title 
paramount,  and  where  no  fraud  is  alleged  against  the  seller,  different 
courts  have  considered  the  subject  differently. 

Neither  in  Pennsylvania,  or  in  England,  has  it  ever  been  held  that  the 
real  owner  recovering  his  possession,  was  in  any  way  liable  to  pay  for 
the  improvements  made  on  his  land.  If  indeed  he  lay  by,  and  concealed 
his  title,  while  those  improvements  were  carrying  on  with  his  knowledge, 
he  ought  not  to  recover  at  all.  East  India  Company  r.  Vincent,  2  Atk. 
83.  Anonymous,  Bunb.  53.  Savage  v.  Forster,  9  Mod.  37.  Hanning 
V.  Ferrers,  2  Eq.  Ca.  ab.  357.  Anonymous,  3  Eq.  Ca.  ab.  522,  523. 
Rex  r.  Inhabitants  of  Butterton,  G  Terra  Rep.  554.  Doe  on  demise  of 
Winckhy  v.  Pye,  1  Esp.  Rep.  N.  P.  364.  Fowkes  r.  Joyce,  Prec.  Ch. 
7.  Keech  v.  Hall,  Doug.  22.  Weakley  r.  Bucknell,  Cowp.  473.  I  sus- 
pect we  do  not  know  enough  of  the  circumstances  under  which  the  sucn 
cessful  owner  was  held  liable  to  the  value  of  improvements  under  the 
civil  law. 

In  England,  the  measure  of  damages,  was  the  value  of  the  land  at  the 
time  when  the  deed  with  warranty  was  executed.  For  which  in  our 
American  cases,  the  following  authorities  have  been  cited :  Bracton,  3S4. 
19  Hen.  6.  46.  a.  61.  a.  Bro.  ab.  tit.  Voucher,  pi.  69.  lb.  tit.  Recouver 
in  value,  pi.  59.  22  Vin.  Ab.  14  J,  145,  146.  lb.  pi.  I,  2.  9.  lb.  1,  2, 3. 
1  Reeves'  history  of  the  English  law,  448.  Glanville,  G.  3.ch.  4  Bal- 
lot r.  Ballot,  Godbold,  151. 

Such  was  the  determination  in  New  York  :  (to  wit,  that  however  the 
land  might  have  risen  in  value,  or  whatever  improvements  the  purchaser 
might  have  made,  yet  that)  the  measure  of  damages  was  the  purchase 
money  and  interest.  Staats  r.  Executors  of  Ten  Eyck,  3  Cains  111. 
Pitcher  r.  Livingston,  4  Johns.  Rep.  1.  Morris  t».  Phelps,  5  Johns.  Rep. 
49.  From  this  doctrine  Judge  Spencer  dissented,  4  Johns.  Rep  18;  hold- 
ing that  the  purchaser  was  entitled  to  the  value  of  the  land  with  the  im- 
provements at  the  time  of  eviction. 

In  Massachusetts,  Marston  v.  Hobbs,  2  Mass.  Rep.  407.  and  in  Black- 
ford V.  Page,  lb.  455.  Parsons,  Ch.  J.,  lays  down  the  old  English  method 
of  proceeding  by  vouching  the  warrantor,  or  bringing  warrantiae  charta 
upon  the  warranty;  and  declares  the  law  to  be,  in  ike  case 
[  *619  ]  ^bpfore  the  court,  that  the  measure  of  damages  was  the  consid- 
eration money  paid  and  interest ;  that  being  the  amount  of 
the  plaintiff's  actual  loss,  who  received  no  estate  by  the  conveyance  to 
him  :  but  gave  no  opinion  what  the  damages  would  be,  where  a  grantee 
actually  seized  by  virtue  of  the  conveyance,  was  ousted  by  a  paramount 
title :  probably  in  that  case  a  different  rule  would  obtain.  This  question 
afterward  came  before  the  court  in  Caswell  v.  Wendell,  4  Mass.  Rep. 
108.    (Anno  1808)  Parker,  Judge  on  the  circuit,  on  covenant  for  breach 
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of  warranty,  had  directed  the  jury,  that  the  measure  of  damages  was 
the  value  of  the  land  at  the  time  of  eviction.  The  supreme  court  say, 
the  direction  was  right ;  and  that  the  value  of  the  land  at  the  time  when 
the  covenant  was  broken,  (to  wit,  when  the  conveyance  was  executed,) 
as  agreed  by  the  parties,  was  the  proper  measure  of  damages :  wherein 
there  is  something  like  a  dissonance. 

That  the  value  of  the  land  at  the  time  of  the  eviction,  is  the  measure 
of  damages  in  an  action  of  covenant  broken,  was  also  determined  in 
Massachusetts,  in  Gore  v.  Brasier,  3  Mass.  Rep.  523. 

The  same  point  was  also  determined  in  Connecticut.  Kirkby's  Conn. 
Rep.  3* 

The  same  point  was  determined  in  South  Carolina,  Liber  and  Wife 
t?.  Parsons,  1  Bay's,  19.  and  in  Guerand's  Executors  v.  River,  lb.  265. 

Domat  also  assents  to  this  being  the  doctrine  of  the  civil  law.  1  DonL 
77.  sect.  15,  16. 

In  Pennsylvania,  the  supreme  court  have  decided  in  conformity  to  the 
New  York  cases,  in  Bender  i^.  Fromberger,  4  Dall.  Rep.  441.  An.  1806, 
which  settles  the  law  in  this  state. 

In  1804,  a  case  came  before  me  at  Chambersburg,  in  Franklin  county, 
of  the  same  kind;  wherein  I  charged  the  jury,  that  the  measure  of  dam- 
ages was  the  improved  value  of  the  land,  together  with  the  value  of  such 
improvements  as  had  been  made  for  the  better  and  more  effectual  enjoy* 
ment  of  the  land  itself,  as  fences,  barns,  stables,  &c.,  conceiving,  that  a 
man  being  evicted  after  having  spent  some  of  the  best  years  of  his  life 
in  directing  and  superintending  reasonable  and  suitable  improvements, 
was  entitled  to  all  the  increase  of  value,  which  was  little  enough  too. 
So  thought  the  jury,  and  brought  in  a  verdict  accordingly,  and  the  decis- 
ion was  acquiesced  in.  But  in  Glen's  Executors  v.  Washmood,  tried  in 
Cumberland  county,  9th  May,  1806,  the  court  (whose  opinion  was  not 
given  till  above  a  twelve  month  after,)  adopted  the  rule  in  Fromberger's 
case,  and  on  special  verdict  whereby  the  measure  of  damages  was  left 
as  a  legal  point  for  the  court  to  decide  on,  directed  the  average 
purchase  money  per  acre,  with  interest  from  the  time  of  evic-  [  *620  J 
tion  to  be  allowed  for  23  acres,  128  perches,  recovered  by 
title  paramount.  The  purchase  money  was  31.  15s.  per  acre,  and  the 
land  would  have  sold,  at  the  time  of  eviction,  for  four  times  as  much. 

Upon  the  rule  of  caveat  emptor^  adopted  by  the  English,  and  some  of 
the  American  states,  all  this  is  just.  No  man  ought  to  be  bound  beyond 
the  value  he  receives  for  a  commodity,  valued  by  the  mutual  consent  of 
buyer  and  seller.  He  cannot,  it  is  said,  be  bound  by  possibility  for 
£1000,  in  consequence  of  selling  that  for  which  he  receives  but  a  hun- 
dred. The  answer  is,  that  be  ought  not  to  warrant  generally,  that  which 
he  is  not  quite  sure  belongs  to  him.    Every  body  who  buys  in  this  coun- 
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try,  buys  with  an  expectation  that  his  land  will  rise  in  value,  and  is  ca* 
pabie  of  improTement  These  are  qualities  attached  to  every  American 
purchase;  and  if  a  man  is 'indnccd  to  spend  much  time  and  much  mon* 
ey  in  confidence  of  the  title  conveyed  to  him,  and  warranted  to  him,  he 
ought  to  be  remunerated,  as  I  think,  at  the  expence  of  the  negligent  or 
dishonest  seller.  I  do  not  know  a  more  goodly  and  comfortable  doctririo 
for  the  laud-jobbers  of  this  country  than  caveat  emptor.  Doubtless,  if 
the  purchaser  can  taint  the  sale  with  fraud,  or  prove  a  seiejiier  of  bad 
title  on  part  of  the  seller,  the  latter  would  be  liable  to  full  damages  in 
covenant,  in  this  state,  and  to  an  action  on  the  case  for  deceit,  where  the 
English  law  prevails.  Co.  Litt.  384,  1  Fonb.  366.  Com.  Dig.  236.  a. 
8.  4  Johns.  Rep.  1'^.  But  how  seldom  can  this  be  done,  in  Pennsylva- 
nia at  least,  where  a  patent  itself  is  nothing  more  than  prima  facie  evi- 
dence of  title  ? 

In  Virginia,  Nelson  v.  Matthews,  2  Hen.  and  Munford,  164,  the  same 
measure  of  damages  is  adopted  as  in  New  York  and  Pennsylvania. 
(See  in  that  case  a  discussion  of  the  meaning  of  the  words  more  or 
less,  in  a  deed.) 

De  emptlofie  pura.  271. 

In  its  auiem,]  vid.  Cod,  4.  ^.  21.     Defide  instrumenionim. 

By  the  civil  law  all  covenants  of  sale  were  good,  whether  written  or 
unwritten,  to  whatever  value  they  extended.  But  in  England,  it  hath 
been  enacted  by  29  Car.  cap.  3.  sect.  17.  "  That  no  contract  for  the  sale 
"  of  any  goods,  wares,  and  merchandize  for  the  price  of  ten  pounds  ster- 
"  ling  or  upwards,  shall  be  allowed  to  be  good,  except  the  buyer  shall 
"  accept  part  of  the  goods  so  sold,  and  actually  receive  the  same,  or 
''  give  something  in  earnest  to  bind  the  bargain,  or  in  part  of  payment, 
"  or  unless  some  note,  or  memorandum  in  writing  of  the  said 
[  '*621  ]  "bargain  be  made  and  signed  by  the  parties  to  be  "^charged 
"  by  such  a  contract,  or  their  agents  thereunto  lawfully 
"'authori'ised.''    29  Car.  2. 

$  1.  Depretio  ccrto.  p.  272,     Sed  nostra  decisio.     Cod.  4,  3S.  16. 

$  2.  In  quibus  pretium  cons^istat,  p.  273.  In  nostris  digestis.  JDiff^ 
18.  1.     De  contrahcnda  emptione. 

^  3.  De  periculo  et  commodo  rei  venditce,  p.  274.  The  doctrine  here 
laid  down  as  to  the  purchaser  bearing  the  risk,  is  acknowledged  in  Phil- 
limore  v.  Barrey,  1  Camp.  N.  P.  Rep.  513.  Sugd.  L.  of  Vend,  a  Purch. 
176.  177. 

Tit.  XXV.  De  loeatione  et  conducthne,  p.  276.  This  contract  is  more 
extended  than  our  letting  and  hiring;  including  as  in  the  next  section,  a 
quantum  meruit,  for  work  and  labor. 

$  1.  De  mereede  collaia  in  ariitrium  xdienum.  p.  276! 

Actio  prescripiia  verbis,  p. '277.    Dickt  est  actio  PBBSCsipTR  rvxinn^,  er 
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€0  qnod  prescriptis  verbis  rem  gesicun  demonstraL      Ob  eandetn  qumjue 
rausantj  hose  actio  dicitur  in  factum  ;  et  itUerdum  plena  orcUione  actio 

VTILIS   PRjESCRIFTIS   VERBIS   IN   FACTUM,      Viuil, 

$  3.  De  emphyteusis  p.  277. 

Emphyteuseos  contractus.  An  emphyteusis  (from  fp^vrtvBiy  to  plant) 
is  a  contract  made  by  consent,  by  whicli  houses  or  lands  are  given  to  be^ 
possessed  forever,  or  at  least  for  a  long  term,  upon  ^condition,  that  the 
land  shall  be  improved,  and  that  a  small  yearly  rent  or  pension  shall  be 
paid  to  the  proprietor.  And  this  pension,  rent  or  canon,  may  be  paid  ia 
money,  grain,  or  any  other  thing.  The  perpetuity,  or  long  term,  granted, 
distinguishes  this  contract  from  letting  and  hiring :  for  an  emphyteusis 
was  originally  made  on  account  of  barren  lands,  which  no  person  would 
take  for  a  short  time,  through  a  fear  of  the  charge  of  cultivation  *  but 
afterwards  the  best  lands  were  often  granted  out  upon  this  emphyteutic 
cal  contract ;  the  nature  of  which  was  first  fixed  by  the  emperor  Zeno 
who  determined  it  to  be  a  distinct  contract  from  buying  and  selling,  let« 
ting  and  hireing.  vid.  Cod.  4.  t.  66.  De  jure  emphyteuiico.  .For  some 
thought  it  to  be  the  contract  of  hireing,  when  they  considered,  that  m 
rent  was  paid  for  it  to  the  proprietor;  and  others  imagined  it  to  be  the 
contract  of  buying,  when  they  saw  the  tenant  had  a  perpetuity,  or  at 
least  a  very  long  time,  and  a  sort  of  property  in  it :  but  the  tenant  had 
only  utile  dominium,  not  a  direct  dominion;  and  therefore  the  contract 
was  distinct  from  buying  and  selling. 

The  tenant  is  called  emphyteuta,  being  under  an  obligation  to  plant 
and  improve  the  land:  a^d  he  has  such  an  interest,  that  he  may  sell  the 
profits  of  his  right  in  the  estate  to  another,  with  the  consent 
of  the  ^proprietor,  to  whom  two  months  must  be  allowed  to  [  *622  } 
determine  whether  he  will  himself  become  the  purchaser. 
But,  when  there  is  a,,  new  tenant,  a  laudimium,  (which  is  almost  the 
same  as  a  relief,  and  generally  amounts  to  the  value  of  the  50th  part  of 
the  estate,)  must  be  paid  to  the  proprietor  by  the  new  tenant,  as  an  aG-> 
knowledgment  for  being  put  into  possession.     Cod.  4.  t.  66.  ].  3. 

There  is  also  a  pension  or  rent  called  a  canon,  which  must  be  paid  aa« 
Dually,  as  an  acknowledgment  of  a  superior  title ;  and  this  canon  is 
always  due  every  year,  whether  the  tenant  receives  any  profits  or  not: 
for  it  is  not  paid,  in  consideration  of  profits  received,  but  as  an  acknow* 
iedgment  of  the  tenure. 

The,emphyleusi8  of  the  Roman  law  seems  to  have  given  rise  to  our  fee** 
farm  and  copyhold  estates  in  England.     Harris. 

^4.  De  forma  alicui  facieudn  ab  artifice,  p.  288.  This  section  seems 
intelligible  only  on  the  supposition,  that  the  labor  of  the  workman  is  con- 
sidered as  let  out  by  him,  and  hired  by  his  employer.  Hence,  Hesketk 
and  Blaachard,  4  East,  144,  where,  a  man  contracts  to  give  another  half 
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the  profits  of  a  concern  for  managing  it,  would  be  a  Locatio  Conduction 
as  well  as  a  partnership. 

Tit.  XX  VL  De  socieiafe,  p.  280.  As  to  the  general  doctrine  of  part- 
nerships, and  sleeping  partners,  see  Coope  et  al.  v.  Eyre,  ct  al.  1  Hen.  Bl. 
37.  and  Wangh  r.  Carver,  et  al.  2  Hen.  Bl.  235.  in  which  cases,  the 
civil  law  doctrine  of  partnership,  is  also  touched  upon,  as  to  what  con- 
stitutes partnership.  See  to  the  same  purpose,  Bond  v.  Gibson,  1  CampK 
N.  P.  Rep.  185.  Dryv.  Boswell,  lb.  329.  Wist  v.  Small,  lb.  331.  N. 
Alderson  v.  Pope,  lb.  404.  N.  Peacock  v.  Peacock,  2  Camb.  N.  P.  Rep. 
45.  Gulden  v.  Robson,  lb.  302.  Neersome  v.  Coles,  lb.  617.  Barton r. 
Harrison,  lb.  97.  2  Taunt.  49. 

The  French  Commandite,  where  a  party  in  a  (Concern  is  liable  only  in 
respect  of  the  share  he  brings  into  partnership,  is  not  known  in  England. 
But  it  appears  to  be  introduced  in  the  banking  establishments  of  this 
country  ;  with  what  legal  success  is  yet  somewhat  dubious. 

I  borrow  the  following  note  from  Mr.  Du  Ponceau,  to  whom  the  bar 
are  obliged  for  the  useful  translation  of  the  French  commercial  code  in 
the  second  volume  of  Walsh's  Review,  and  very  ably  elucidated  by  the 
notes  he  has  added  to  it. 

Soiieie  en  commandite.  Our  language  has  no  corresponding  words  to 
express  this  technical  phrase,  nor  that  of  associe  comnuivdaiaire  which 
is  derived  from  it.  We  are  therefore  obliged  to  adopt  the  French  words 
themselves  as  well  as  we  can  to  our  own  idiom,  with  some  variations 
for  the  sake  of  euphony  and  analogy,  as  far  as  these  can  be  obtained. 

This  species  of  partnership,  like  the  greatest  part  of  the  mercantile 
'  customs  of  Europe  draws  its  origin  from  Italy.  Hence  the  words  com- 
mandite  and  commmidiiarie  are  derived  from  the  Italian  commaudo^  which 
itself  takes  its  derivation  from  the  latin  mandatuni,  Societe  en  comman' 
dite  is  as  it  were,  soqietas  cum  m^andato,  a  contract  of  partnership  coupled 
with  a  contract  of  mandatum  or  bailment.  •  Such  a  partnership  is  com- 
posed of  one  or  more  acting  and  responsible,  and  one  or  more  dormant 
partners ;  the  latter  of  whom  are  not  bound  by  the  acts  of  their  associ- 
ates, beyond  the  amount  they  bring  into  the  general  stock.  They  merely 
place  their  funds  in  the  hands  of  others,  to  be  employed  in  trade  for  their 
benefit ;  and  therefore  these  different  partners,  not  only  as  between  each 
other,  but  as  between  them  and  the  rest  of  the  world,  stand  together  in 
ihe  leldiUon  of  principal  and  factor :  mixed,  indeed,  with  some  of  the 
circumstances  attending  ordinary  partnerships,  but  only  in  a  certain  de- 
gree, and  to  a  limited  extent.  From  this  mixture  of  relative  rights  and 
duties,  this  species  of  contract  has  received  its  denomination. 

These  partnerships  are  useful  in  countries,  where  there  are  great  cap- 
italists, who  wish  to  employ  a  part  of  their  money  in  trade,  without  ex- 
posing themselves  to  unlimited  risks.     They  furnish  employment  fo^ 
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funds,  which  could  otherwise  remain  inactive.     The  laws  of  America 
and  Great  Britain  however  do  not  recognize  such,  associations. 

[Since  the  publication  of  this  work,  partnerships  en  coTntnandite,  or,  as 
they  are  styled  in  Louisiana,  in  commendam,  have  been  introduced  into 
most  of  the  states  of  the  Union.  They  have  been  authorized  by  statute 
in  Massachusetts,  Rhode  Island,  Connecticut,  Vermont,  New  York,  New 
Jersey,  Pennsylvania,  Maryland,  Virginia,  Kentucky,  South  Carolina, 
Georgia,  Alabama,  Florida,  Louisiana,  Mississippi,  Illinois,  Indiana, 
Michigan  and  California.  By  the  New  York  statute,  it  is  declared,  that 
a  limited  partnership  for  the  transaction  of  any  mercantile,  mechanical, 
or  manufacturing  business  within  the  state,  (the  business  of  banking  and 
insurance  excepted),  may  consist  of  one  or  more  persons  jointly  and  sev- 
erally responsible,  according  to  the  existing  laws,  who  are  called  general 
partners,  and  one  or  more  persons  who  furnish  certain  funds  to  the  com- 
mon stock,  and  whose  liability  shall  extend  no  further  than  the  fund  fur- 
nished, and  wlio  are  called  special  partners.  The  names  of  the  special 
partners  are  not  to  be  used  in  the  firm,  which  shall  contain  the  names 
of  the  general  partners  only,  without  the  addition  of  the  word  "  compO" 
ny^^  or  any  oihcr  general  term ;  nor  are  they  to  transact  any  business 
on  account  of  the  partnership,  or  be  employed  for  that  purpose  as  agents, 
attorneys,  or  otherwise ;  but  they  may,  nevertheless,  advise  as  to  the 
management  of  the  partnership  concern.  Before  such  a  partnership  can 
act,  a  registry  thereof  must  be  made  in  the  clerk's  office  of  the  county, 
with  an  accompanying  certificate,  signed  by  the  parties,  and  duly  ac- 
knowledged, and  containing  the  title  of  the  firm,  the  general  nature  of 
the  business,  the  names  of  the  partners,  the  amount  of  capital  furnished 
by  the  special  partners,  and  the  period  of  the  partnership.  The  capital 
advanced  by  the  special  partners  must  be  in  cash,  and  an  affidavit  filed 
stating  the  fact.  Publication  must  likewise  be  made  for  at  least  six  weeks 
of  the  terms  of  the  partnership,  and  due  publication  for  four  weeks  of 
the  dissolution  of  the  partnership  by  the  act  of  the  parties  prior  to  the 
time  specified  in  the  certificate.  No  such  partnership  can  make  assign- 
ments or  transfers,  or  create  any  lien  with  the  intent  to  give  preference 
to  creditors.  The  special  partners  may  rec  eive  an  annual  interest  on  the 
capital  invested,  provided  there  be  no  reduction  of  the  original  capital ;  but 
they  cannot  be  permitted  to  claim  as  creditors,  in  case  of  the  insolvency 
of  the  partnership.  (N.  Y.  Revised  Statutes.  Vol.  p.  764.)  The  pro- 
vision for  limited  partnerships  in  the  other  states  where  they  are  author- 
ized, is  essentially  the  same  as  that  in  New  York.] 

Commandite,  sometimes  signifies  partnership,  where  one  advances 
money,  and  the  other  skill.  Expte.  Garland,  10  Vez.  114,  from  the  Dic- 
tionaire  de  T  Academie  Francoise. 
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f  8.  De  cessione  bonorum^  p.  283. 

See  on  tfie  effect  of  cessio  bonortem,  Expte.  Burton,  1  Atk.  255.  Bal- 
lanline  v.  Golding,  Cooke's  B.  Law,  522.  Warring  v.  Knight,  lb.  373. 
•Qnin  V,  Kcefe,  2  H.  BK  553.  Robinson  v.  Bland,  1  Sir  W.  Bl.  258.  2 
Burr.  1078.  Mulloy  v.  Barker,  5  East.  319.  Hunter  v.  Potts,  4  Term 
Rep.  182.  Sill  v.  Worswick,  t  Hen.  BL  665.  Smith  v.  Bu- 
(  *623  ]  chanan,  1  East  6.  FoUiot  v.  Ogden,  1  Hen.  Bl.  123.  Potter 
V.  Brown,  5  East,  124.  Cornelius  Van  Raugh  v.  John  Van 
Arsdaln,  3  Caine's  N.  Y.  Rep.  154. 

The  cases  under  the  insolvent  debtors  acts,  of  New  York  state,  are  of 
«uch  frequent  occurrence,  that  I  must  decline  a  reference  even  to  th^r 
names,  referring  to  the  indices  in  Caines  and  Johnson. 

In  Pennsylvania,  see  James  v.  Allen,  1  Dall.  Rep.  188.     Miller r.  Hall, 

1  Dall.  Rep.  228.  Thompson  r.  Young,  3  Dall.  Rep.  294.  Gorgerat  r. 
Murray,  lb.  356.  Harris  v,  Mandeville,  2  Dall.  Rep.  256.  Emory  r- 
Greenough,  3  Dall.  Rep.  369.  Baker's  case,  1  Binn.  462.  Croxall's 
case,  II).  589,  and  as  to  the  mutual  operation  of  cessio  bonorum,  Smith 
t.  Brown,  3  Binn.  201,  confirming  Donaldson  v.  Chambers,  2  Dall.  100. 
and  Miller  v.  Hall,  1  Dall.  228. 

If  defendant  pleads  a  discharge  as  a  certificated  bankrupt,  in  a  for- 
eign country,  he  must  prove  that  the  cause  of  action  arose  in  that  coun- 
try. Green  v,  Sarmiento,  April  sessions,  1811,  coram  Washington,  in 
Philadelphia. 

The  mode  of  distributing  an  insolvent's  estate  in  Virginia  irill  be 
found  in  Anderson  v,  Anderson,  1  Hening  and  Munford,  12.  and  Fiusley 
V,  Anderson,  3  Call's  Rep.  329. 

^  As  to  the  eflTect  of  the  insolvent  laws  of  Virginia,  on  the  future  proper- 
ty of  the  debtor,  (which  is  not  protected  by  those  laws.)  See  Payne  v. 
Dudley,  1  Washington,  198. 

On  the  effect  of  the  insolvent  laws  of  Maryland,  see  Reily  v.  t^amar 

2  Cranch.  344.  On  the  effect  of  the  prior  lien  of  the  United  States,  see 
M'Lean  v.  Rankin,  and  Heyer,  3  Johnson's  N.  Y.  Rep.  369.  and  Tiiited 
•States  V.  Fisher  et  al.  2  Cranch,  358.  and  United  States  v.  Hooe,  3 
Cranch,  73.  .  ' 

In  the  Massachusetts  Reports,  in  Bays,  and  in  M'Henry.  I  can  find 
nothing  of  moment  to  the  present  purpose. 

In  Simms  r.  Slacum,  3  Cranch,  3()0  A  discharge  under  an  insol- 
vent  law  obtained  by  fraud,  was  decided  to  be  a  discharge  in  due  cotirse 
of  law. 

[The  cessio  bonorum  of  the  Roman  law,  which  prevails  at  present  in 
most  parts  of  the  continent  of  Europe,  only  exempted  the  person  of  the 
debtor  from  imprisonment.  It  did  not  release  or  discharge  the  debt,  nor 
exempt  the  future  acquisitions  of  the  debtor  from  execution  for  the  debt. 
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The  English  Statute  of  32  Geo.  II,  commonly  called  the  Iiords'  Act,  and 
■the  more  recent  English  statutes  of  1  &  2  Vict.  c.  110,  2  &  3  Vict  c.  39, 
6  &  6  Vict.  c.  116.  and  7  &  8  Vict.  c.  96,  have  gone  no  further  than  to 
discharge  the  debtor's  person.  The  cession  under  the  Roman  law  did 
not  extend  to  protect  the  debtor  from  personal  responsibility,  for  penalties 
accruing  on  the  commission  of  crimes.  Si  in  cere  non  habeaU  inpelle 
lull. 

§  9.  De  dolo  ei  citlpa  a  socio  prcestandis,  p.  283.  See  on  this  subject 
the  case  of  Thomason  and  Hipgip  v.  Frere,  10  East,  418.  The  Ameri- 
can editor  has  added  a  note  to  this  case,  including  the  American  decis- 
ions on  this  point  up  to  1810. 

7'it.  XX  VII  De  mandato,  p.  284.  This  title  has  reference  to  the 
general  principles  of  the  prolific  head  of  powers ;  which  is  too  extensive 
to  be  treated  here.  1  must  refer  to  Powell,  and  the  chancery  decisions 
on  this  subject  since  his  book.  If  the  person  empowered,  is 
*paid  for  his  services,  the  contract  is  not  mandaium,  but  fo-  [  *624  ] 
caiio  conductio. 

^13.  De  mercede,  p.  288.  This  is  another  instance  wherein  the  hire 
of  the  labour  and  service  of  another,  whatever  is  to  be  performed,  is 
ranked  under  the  loccUio  conductib  of  the  civil  law. 

T.i.  XXVIIL  De  obligation  ibiis  qnce  Quasi  ex  contractu  nascuntur, 
p.  289.  These  are  obligations  that  arise  on  account  of  services  rendered 
for  a  person,  without  his  express  command  or  direction.  As  when  one 
manages  the  affairs  of  an  absentee,  for  his  benefit,  without  his  know- 
ledge :  negotioru7n  gestio :  which. gives  the  action  negotiorum  gestorum, 
2dly,  Guardianship:  tuteloe  administratlo,  3dly,  Where  business  is 
transacted  for  common  benefit  by  one  joint  tenant,  tenant  in  common,  or 
co-partner.  Communio  bonorum.  This  is  connected  with  the  actions, 
famdice  ereiscundce ;  and  de  communi  dividundo;  which  being  for  com- 
mon benefit,  the  expenres  are  proportionably  divided.  4thly,  Judicium 
finium  regundorum^  under  the  laws  for  keeping  up  common  fences,  and 
boundaries.  Sthly,  Aditlo  hoereditatisj  by  which  the  heir  is  bound  to 
pay  the  legatees ;  who  cannot  be  said  to  have  any  contract,  either  with 
him  or  the  deceased.  Though  the  creditors  have.  6thly,  Solutio  inde- 
biii,  where  money  is  paid  by  mistake;  of  which  I  have  treated  in  speak- 
ing of  the  action  de  cojidictione  indebiti,  or  money  had  and  received. 
See  also  Cod.  4.  5.  hoc  titulo. 

The  money  must  not  be  due ;  and  it  must  be  paid  by  mistake,  not 
knowing  the  circumstances;  otherwise  it  is  tantamount  to  a  gift.  Dig. 
12.  6.  1—12.  6.  24—12.  6.  26—12.  6.  62—12.  6.  52—12.  6.  65.  2—50. 
17.  53.  This  quasi  contract,  includes  our  action  of  trover  as  to  its  form. 
If  money  be  unlawfully  paid,  as  to  a  woman  with  intent  to  seduce  her ; 
it  cannot  be  recovered.    If  it  be  unlawfully  received^  as  by  duress,  fraud 
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or  extortion,  it  may  be  recovered.  If  unlawfully  paid  and  received^  as 
the  wages  of  prostitution,  bribes,  &c.  it  cannot  be  recovered.  7ihly,  By 
accidents,  as  when  a  man  interferes  to  repair  or  prevent  some  sudden 
misfortune  happening  to  another:  or  finds  the  property  of  another  and 
recovers  it.  Dig.  47.  2.  43.  4.  So  in  England,  if  a  man  at  the  moment 
of  necessity  relieves  a  pauper  maimed,  and  who  cannot  be  conveyed 
safely  to  his  settlement.  Sthly,  Fraud  creeiics  a  quasi  contract  in  all 
cases,  in  favour  of  the  injured  party. 

$  6.  De  soltUione  indebili,  p.  292.     See  Taunton's  Rep.  359. 

^  7.  Quibtis  ex  causis  indebitum  soluium  non  repetitur,  p.  292.  vide 
ante,  Lib.  3.  Tit.  15.  'J  1.  and  the  notes  thereto:  and  Havelockr. Rock- 
wood,  7  Term  Rep  268. 

Ex  lege  Aquilia.  Dig.  9.  2.  9.  10. 
[  ♦625  ]         Nostra  autem  constitu:h.     Cod.  6.  43.  2.  which  puts  lega- 
cies and  trusts  on  the  same  footing.     But  the  constitution 
here  particularly  referred  to,  is  not  extant. 

Tit.  XXIX.     Per  quas  personas  obligatlo  acquiriiur,  p.  293. 

Quam  nostra. deer evit  constitutio.     Cod.  6.  61.  6.  cum  oportet,  &c. 

NoveUvB  constitutionisj  Cod.  6.  61.  8. 

$  3.  De  servo  comrmtni,  p.  294. 

Per  nostrum  decisionem.  Cod.  4.  27.  3.  si  duo,  &c. 

Tit.  XXX.   Quibus  modis  iollitur  obligation  p.  295. 

De  accepiiladone,  p.  295.     This  is  a  verbal  discharge  or  release. 

Liber  IV.    Tit.   L  De  obligaiioiiibus  ex  delicto^  p.  299. 

$  1.  Dejinitio  furti,  p.  299.  See  the  case  of  the  King  v.  Eggingt^^ 
et  al.  2  Bos.  and  Pull.  511.  wherein  it  was  argued  by  Clifford,  with 
some  appearance  of  law  in  support  of  the  petition,  that  it  is  of  tn 
essence  of  the  offence  that  the  articles  should  be  taken  against if^^^^ 
of  the  owner;  invito  domino.  Bracton  d^leg.  3.  2.  32.  p.  150.  b.and 
the  King  v.  Donally,  1  Leach,  232.  But  surely  this  may  well  bept«- 
sumed,  from  the  taking  being  fraudulent  and  without  the  knai^elagf-^ 
the  owner.  This  however  tallies  with  the  civil  law.  See  post  V^ 
the  present  title. 

^  3.  Divisio,  p.  300.      Furiiim  manifestum,  is  the  same  as  when 
thief  is  taken  with  the  mainour ;  or  the  thing  stolen  in  his  hand  or  po 
session. 

^  4.  Defitrto  concepto,  oblato,  prokibito,  non  exhibito,  p.  301. 

Requisliio  rei  furtivce.     This  inquiry  after  things  stolen,  was  ma 
anciently,  Lance  et  Licio  ;  and  is  noticed  in  the  12  Tables.    ^"  ^  ,  j 
Noct.  Att.  Lib.  11.  ch.  18.  and  Lib.  16.  ch  10.     With  their  loins  g'^^^ 
with  a  thin  cloth,  and  a  metal  plate,  dish  or  shield  before  their  ey 
For  they  were  required  to  go  otherwise  naked  to  search  for  stolen  go^ 
and  the  Lanx  and  Lidum  were  used  lest  they  should  happen  to 
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womer«    See  8  "Oibb.  Som.  Hist.  9.  22.     I  follow  him  ia  adopting  the 
explanation  of  Heineccius. 

^  5.  PcRna^  p.  302.  Sometimes  corporal  punishment  was  added  to 
the  fine :  but  this  was  altered  by  Justinian,  Novell.  134.  eh.  13.  defcen" 
narum  moderatione,  I  fancy  it  is  a  general  rule  that  punishments  are 
milder,  as  knowledge  and  civilization  advance:  but  this  would  be  a 
change  for  the  worse,  if  they  were  not  encreased  in  certainty  on  suffi- 
cient proof  given,  as  they  decreased  in  severity. 

Jonathan  Wild,  the  notorious  receiver  of  stolen  goods,  was  convicted 
and  executed  on  the  cfause  in  4  Geo.  1  ch.  11.  which  makes  it  capital  to 
receive  a  reward  on  pretence  of  helping  another  to  recover  "  • 

♦stolen  goods,  unless  he  also  caused  the  thief  to  be  appre-     [  *626  ] 
hendcd  and  tried.     Hale's  Hist.  Fl.  Cor.  626. 

The  party  robbed  may  bring  his  action  for  restitution,  after  having 
done  his  duty  by  prosecuting  criminally;  but  not  before.  Hale,  PI. 
Cor.  646.    See  post  Inst.  3.  'J  11. 

$  7.  De  affectu  furandi^  p.  302. 

Si  se  inteHigani  id  invito  domino  faccre.  This  with  us  and  in  Eng- 
land, would  not  amount  to  a  criminal  offence. 

Furtum  sine  affecta  furandi  non  committitur.  Hence  with  us,  we 
must  lay  the  action  as  having  been  done/cfowicc,  feloniously. 

^  8.    De  voluntcUe  Domini^   p.  303.     Per  nostrum  constitutionem.  ■ 
Cod.  6.2.20.' 

A  bare  intention  to  commit  a  crime  unaccompanied  by  an  overt  act, 
was  not  punishable :  nem4>  cogitationis  poRnam  patitur.  Dig.  48.  19.  18. 
but  in  England,  to  solicit  a  servant  to  steal  his  master's  goods  is  an 
indictable  misdemeanour,  although  the  goods  were  actually  not  stolen. 
The  King  v.  Higgins.  2  East,  5.  So  the  endeavour  to  provoke  another 
to  commit  a  misdemeanour,  as  to  fight  a  duel,  is  indictable ;  for  in  these 
instances  there  is  an  overt  act.  2  East,  614.  The  King  v.  Phillips. 
The  case  put  by  Justinian  in  this  section,  will  be  found  in  The  King  r. 
Eggington,  et  al.  2  Bos.  and  Pull.  508. 

^  9.  Quartim  reriim  furtum  fit^ .  p.  304.    Kidnapping :  Lex  Fabiay 

Plagium:  Plagiarii :  manstealing.     Dig. -48.  16.  1 — 48.  16.  3  &  4  &  7. 

Cod.  9.  20.  7  and  16.     4  Black.  Comm.  219.     Literary  thieves,  Plagia- 

rii,  are  noticed  by  Martial,  Lib.  1.  Ep.  53.     See  also  Cic  pro  Rabirio : 

'  and  ad  Quinctil.  I.  2. 

^11.  Qui  tenentur  furti:  De  eo  cujus  ope,  consilio,  furtum  factum 
est,  p.  304.  This  includes  the  doctrine  of  accessaries.  Qtii  hortatus 
est  ad  furtum  faciendum,  non  teneinr  furti;  is  otherwise  by  the  law  of 
Englaud  according  to  the  cases  quoted  just  above,  under  "^  8  of  this 
title. 

^  12.  De  his  qui  sunt  in  potestate^  p.  305.    Action  of  theft  was  not 
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allowed  against  children  and  slaves,  on  account  of  the  power  the  niastei 
had  over  them.     Dig  47.  2,  17. 

^13.  Quibus  datur  actio  furti,  p.  506.  Indictment  lies  for  stealing 
tlie  property  Cnjusdam  ignoii.     Hale  Hist.  PL  Cor.  512. 

^  18.  An  impubes  furii  ieneaiur,  p.  308.  The  only  qiieslion  with  us, 
is,  whether  the  child  had  sufficient  knowledge  of  the  nature  of  the 
action  he  was  about  deUberately  to  commit,  and  that  it  was  a  crime- 
Hist.  PL  Cor.  26,  27.  4  Blacks.  Comm.  22,  23.  Perhaps  no  evidence 
would  amount  to  proof  that  a  child  was  doli  capaa:  under  seven  years  oi 

age. 
[  *627  ]         TU.  II  §  1.  Adversus  guos  datur,  p.  310.    SU  ab  otnn 
rcplna.     Dig.  4.  2.  13.    Cod.  8.  4.  7.    Our  laws  against  for- 
cible entry  and  detainer,  are  founded  on  similar  considerations. 

TU.  III.  Delege  Aquilia,  p., 312.  This  was  a  plebiscite,  propcwed 
by  Aquilius  a  tribune  of  the  people.  A.  U.  C.  572.  Almost  all  the 
causes  of  action  damni  injuruB  under  the  Lex  Aquilia,  are  also  the  sub- 
jects of  our  action  of  Trespass  on  the  Case. 

A  great  deal  of  nice  distinction  has  been  employed  in  ascertaining 
whether  Trespass  vl  et  armis,  or  Trespass  on  the  Case  should  W 
brought,  for  an  injury  done.    See  Bourdon  v,  Alloway,  11  Mod.  180. 

For  some  time  the  criterion  was  thought  to  be,  whether  the  act  was 
.  done  wilfully  or  negligently.  Tripe  et  al.  v.  Potter,  and  Ogle  v.  Barnes, 
cited  in  Leame  v.  Bray,  3  East,  595.  Al  present,  the  criterion  adopted 
is,  whether  the  injury  complained  of  ensues*  rf//*cc//y  and  immediai&^ 
from  the  act  of  the  defendant,  or  is  only  a  consequence  of  such  actaud 
collateral  to  it,  and  which  might  or  might  not  have  happened.  Thus, 
1  forcibly  or  carelessly  throw,  or  negligently  let  fall,  or  by  not  securing 
as  I  ought  I  permit  to  fall,  a  log  into  tlie  street ;  whereby  one  passenger 
is  wounded,  and  an  hour  or  two  afterward  another  passenger  by  stum- 
bling over  the  log,  is  lamed.  Here,  the  first  man  if  he  sue  me,  vox)^ 
bring  trespass  vi  et  armisj  and  the  second  man,  Case, 

So,  a  New  England  schooner  on  a  West  India  voyage,  was  fired  into, 
and  her  crew  so  disabled,  that  unable  to  proceed  on  her  voyage,  &n® 
turned  back.  The  owner  brought  case  for  loss  of  freight  and  profit  on 
the  voyage.  The  Court  determined  at  once,  tliat  this  was  case.  AdaiDS 
and  others  v.  Hemingway,  1  Mass.  Rep.  145. 

The  Court  of  King's  Bench,  say,  the  criterion  by  which  we  arc  to 
decide,  is,  whether  the  injury  is  immediately  and  directly  connected 
with  the  action  or  an  accidental  consequence  only.  To  which  purpose 
the  chief  or  leading  cases  are,  Reynolds  v.  Clarke,  8  Mod.  272.  •  1 
Strange  638.  2  Lord  Raym.  1402;  Scot  r.  Shepherd,  3  Wils.  503; 
Day  t;.  Edwards,  5  Term  Rep.  649 ;  Weaver  v.  Wood,  Hob.  13A 
Leame  v.  Bray,  3  East  593.  where  all  the^  cases  were  considered :  tbi^ 
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was  in  1803.  But  in  Rogers  v.  Imbleton,  5  Bos.  and  Pull.  117  Anno 
1806.  Sir  James  Mansfield,  put  the  Criterion  on  the  point  of  wilfulness 
or  negligence ;  and  intimated  that  Leame  v.  Bray,  was  not  settled  law. 
That  court  did  so  again  in  Haggett  v.  Montgomery,  Trin.  1807,  6  Bos. 
and  Pull.  44& 

The  court  of  king's  bench  however,  decided  Covall  v.  Laming  1  Campb. 
N.  P.  Rep.  497.  Mich.     1808,  according  to  Leame  v.  Bray :  And  declar- 
ed somewhat  sharply  in  Lotan  v.  Cross,   2  Campb.  N.  P. 
*Rep.  464.  Ann.  1810,  that  they  should  not  permit  the  prin-     [  ♦628  J 
ciple  of  Leame  t>.  Bray,  to  be  canvassed  in  a  motion  for  a 
new  trial.    The  question  must  be  raised  if  at  all,  upon  the  record. 

The  principle  of  Leame  v.  Bray,  has  been  recognized  in  Virginia, 
Taylor  v.  Rainbow,  2  Hen.  and  Munf  423.  and  in  the  case  before  cited 
in  Massachusetts,  viz.  Adams  et  al  v.  Hemingway,  1  Mass.  Rep.  145« 
In  New- York  Vail  v.  Licwis  et  al.  4  Johns.  450.  In  Hughes  v,  Heiser, 
1  Binney,  463.  action  on  the  case  for  a  nuisance:  held  sufScient  though 
the  damage  was  consequential.  Judge  Blackstone  in  Scot  v.  Shepherd 
laid  down  a  very  convenient  doctrine  on  this  subject,  which  I  think 
may  be  considered  as  law  at  this  day ;  to  wit,  that  where  the  injury  is 
immediaity  plaintiflF  may  bring  trespass  vl  et  armity  with  a  per  qtiod  for 
the  consequential  damage,  or^  bring  case  for  the  consequential  damage 
alone  and  pass  over  the  immediate  injury,  2  Sir  W.  Bl.  Rep.  197,  which 
doctrine  is  like  Pitts  v.  Gaince,  1  Salk.  10. 

But  where  the  injury  is  both  immediate  and  wilful,  the  better  way  is 
to  bring  trespass  vi  ei  armis.  Leame  n.  Bray,  Sup.  Ogle  et  al.  v,  Barnes 
et  al.  8  Term  Rep.  188. 

The  difficulty  suggested  by  Le  Blanc  in  Leame  v.  Bray,  as  to  cases 
where  vessels  run  foul  of  each  other,  the  immediate  agent  being  tho 
winds  and  the  waves,  is  settled  by  Lord  Ellenborough  in  Covall  v. 
Laming,  who  very  properly  states  that  the  helms-man  ought  to  be  an- 
swerable ;  that  is  I  presume,  in  common  cases,  not  in  violent  storms. 
See  further  on  this  subject  Savignac  v.  Roome,  6  Term  Rep.  125.  Mao- 
manus  r.  Cricket,  1  East,  106.  and  Morlcy  v.  Gainsford,  2  H.  Bl.  442. 
Chitty  has  also  taken  some  pains  on  the  question  in  the  first  volume  of 
his  pleadings  p.  122.  on  actions  in  form  ex  Delicto. 

Injuria  occiderit.  By  33  Ch.  2.  ch.  7.  treble  damages  are  given  for 
maliciously  maiming  cattle,  destroying  a  plantation  of  trees,  or  throw- 
ing down  an  inclosure. 

In  eo  anno,  vid.  post  ^  9  of  this  title. 

See  further  respecting  actions  on  the  case  under  the  civil  law,  the 
last  section  (16th)  of  this  ii  tie,  De  actionedirecta,  utUij  et  in  factum.    • 

$  1.  De  Qiudnqfedej  qu/CB  pecudum  numero  ef^,  p.  312.    Neque  de 
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Canibus.  By  the  English  and  our  law,  damages  are  recoTerable  ibr 
wantonly  killing  a  dog,  Hale's  PL  Ct.  6.  12,  Townsend  v.  Watheo,  > 
East,  277.  So  for  wild  creatures  reclaimed.  lb.  and  felony  iwy  ^ 
conmiitted  by  stealing  them.     Hawk.  PI.  Cr.  Lib.  1  ch.  34. 

$  2.   De  injuria,  p.  313.  24  Hen.  8  ch.  10.  1  Hale  PI.  Cr.  448. 

i  6.    De  curcUione  reltcta,  p.  314.  see  3  Bl.  Comm.  157.  263.    Scare  r. 
Prentice,  8  East,  348.  where  it  is  held,  that  an  action  on  the 
[  *629  ]    case  *lies  against  a  surgeon,  not  only  for  negligence,  but 
gross  ignorance  and  want  of  skill. 

$  9.  Quanti  damnum  ceUim^iur^  et  de  hceredibus,  p.  315.  The  gewnl 
principle  of  our  law  is,  that  actio  personalis  moriiwr  cum  persona:  and* 
bad  principle  it  is.  For,  if  my  father  was  maimed  or  slaughtered,  or  my 
sister  seduced,  what  good  reason  is  there  that  the  offender  should  escap 
from  damages  under  this  maxim  ?    See  post  Inst  4  12.  1. 

^11.  De  concursu  hujus  actionis  et  capitalis,  p.  316.  If  afelonsbouU 
be  pardoned,  or  be  allowed  his  clergy,  or  be  burned  in  the  hand,  hemaj 
afterward  be  sued  civilly .  1  Bac.  ab.  64.  but  not  pending  the  Indictment 
Style  346.  Ante,  tit.  2,  ^  5. 

Tit.  IV,  ^  !•   Qiiibus  modis  injuria  Jit  ^  p.  319. 

Qnom  debitoris  qui  nihil  deberet.  See  Page  v.  Wipple,  3  East.  SU^^' 
action  will  lie  for  permitting  and  suffering  the  plaintiff  to  be  air^tw, 
after  he  had  paid  debt  and  costs.  Malice,  is  the  gist  of  all  these  actions' 
Hence,  case  does  not  lie  against  a  plaintiff  who  brings^a  vexatious  suit- 
Pacton  V.  Honnor,  1  Bos.  and  Pul.  205.  Savill  v.  Roberts,  Salk.  13.  i^ 
Plaintiff  may  be  amerced  pro  falso  clamore  suo,  and  is  liable  to  costs. 

But  it  will  lie  when  a  man  is  maliciously  sued  for  a  greater  debt  thsD 
he  owes,  and  thereby  held  to  excessive  bail.  Daw  v.  Swaine,  1^*^ 
424.  Skinner  v.  Gunton,  et  al.  1  Saund,  228.  But  there  must  be  asc^ 
enter  that  so  much  is  not  due.  Jackson  v.  Burleigh,  3  Esp.  Rep.  34.  ^ 
if  plaintiff  having  no  cause  of  action  do  not  hold  defendant  to  unrMj' 
«nable  bail,  the  action  will  not  lie.  Neal  r.  Spencer,  cases  in  K.  B.  ^^' 
If  A  bring  this  action  against  B,  and  prove  that  B.  was  largely  indebted 
to  him  on  balance,  the  suit  will  lie,  although  A  might  be  indebted  » * 
small  sum  to  B  on  their  running  account  Wetherden  v.  Embdeo, 
Campb.  N.  P.  295.  Wilkinson  v.  Mawbry,  lb.  297.  But  knowledge  and 
malice  must  be  shewn,  Sebiel  v.  Fairbain,  1  Bos.  and  Pull.  388.  Gibs* 
V.  Charters,  2  Bos.  and  Pull.  129 

As  to  Libel,  "  Libellum  aut  Carmen  aut  Historiem."  Theeivill*^ 
was  very  severe  against  this  offence. 

A  libel  was  regarded  as  with  us,  more  serious  than  slander.    ^^  ^ 
thor,  the  Transcriber,  the  PubUsher,  the  Seller,  were  all  liabte  to  ^ 
khnftent)  whether  it  was  anonymous  or  not    Dig.  47.  l(K  5  and  29.  ^ 

9.  36.  abusive  pictures,  statues,  inscriptions,  &c.  are  libellous.    W?' 

10.  6.  10.  like  the  case  of  PhiUp  Thicknesse,  wherein  the  sending  * 
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wooden  gun  to  Lord  Orwell,  was  held  to  be  a  libellpus  reflection  on  his 
military  character.     The  falsely  charging  a  man  with  a  capital  crime 
"  was  punished  even  with  death.     Cod.  6.  36.    See  the  case  de  libelUs  fa- 
mosis.    6  Co.  Rep.  125. 

*I  hardly  know  any  subject  so  important  as  the  liberty  of  [  *630  ] 
the  Press,  and  the  right  of  discussion.     All  the  diflSiculties  in-  ^ 

volved  in  it,  relate  either  to  political  questions,  to  religious  questions^  or 
to  questions  respecting  private  character. 

Political  questions  relate  either  to  the  investigation  of  political  Theo- 
ries, or  the  examination  of  the  measures  of  government,  or  the  charac- 
act^r  and  capacities  of  our  actual  rulers.  I  do  not  know  a  plainer  posi- 
tion than  this :  a  government  that  forbids  th^  investigation  of  the  prin- 
ciples on  which  it  is  founded,  mnst  feel  that  they  will  not  6ear,  (and  for 
that  very  reason  the  public  good  requires)  such  an  investigation.  In 
England  I  know  of  no  objection  to  the  temperate  discussion  of  the  pref- 
erence of  a  republican  to  a  monarchical  form  of  government,  where  it  is 
not  a  cover  to  mcite  insurrection.  No  prosecution  was  set  on  foot  against 
the  innumerable  disquisitions  on  the  inadequacy  of  parliamentary  repre- 
sentation: the  republican  sentiments  of  Dr.  Price,  Dr.  Priestly,  and  Mr, 
Goodwin,  were  allowed  without  molestation.  In  my  own  case,  Sir  John 
Scott,  then  attorney  general,  took  a  distinction  that  I  had  no  right  to 
complain  of:  "continue  if  you  please  to  publish  your  reply  to  Mr. 
"  Burke  in  an  octavo  form,  so  as  to  confine  it  probably  to  that  class  of 
"  readers  who  may  consider  it  coolly  :  so  soon  as  it  is  published  cheaply 
"  for  disseminaiipn  among  the  populace,  it  will  be  my  duty  to  prosecute." 
It  was  on  the  same  principles  that  Paine  and  Jordan  were  prosecuted  for 
dispersing  in  a  cheap  form,  the  Rights  of  Man.  A  defensive  measure 
on  the  part  of  government,  certainly  excusable,  probably  justifiable.  In 
this  country,  a  defence  of  monarchical  government  would  be  borne  with 
less  patience  than  a  defence  of  republics  in  England.  But  if  the  man- 
ner be  decent  and  temperate,  ^such  discussions  ought  to  give  offence  in 
neither  country :  but  if  in  either  country  they  should  be  merely  the  cov- 
er for  exciting  to  civil  commotion,  let  a  jury  judge  of  the  intent  and  the 
author,  and  publisher  proceed  at  their  peril. 

So  in  discussing  the  actual  measures  of  a  government,  or  the  capaci- 
ties of  those  who  direct  it,  the  temper  and  manner  of  the  discussion,  will 
always  furnish  a  clue  to  the  design  of  the  author.  It  is  a  farce  to  talk 
of  freedom  in  a  country,  where  the  public  characters  and  public  conduct 
of  public  men,  are  shielded  from  investigation.  Hence  the  injustice,  the 
absurdity,  the  tyranny  of  the  sedition  law  under  the  administration 
of  the  president  Adams.  There  should  be  no  previous  restrictions  on 
the  press.  The  public  are  deeply  interested  iii  having  every  public  meas- 
ure, and  every  public  character,  sifted  to  the  bottom.    The  people  are 
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[  *631  }  deeply  interested  that  such  investigations  honestly  ^conduc- 
ted, should  incessantly  take  place.  But  if  the  charges  be 
founded  on  falsehood  or  forgery,  if  there  should  be  groundless  insinua- 
tion of  base  and  unworthy  motives,  or  needless  and  malignant  attacks 
upon  private  character,  under  cover  of  public  discussion,  let  the  hand  of 
justice  fall  heavy  on  the  offender.  The  only  way  to  preserve  the  liberty 
of  the  press,  is  to  punish  its  prostitution. 

Hereon  it  may  be  observed  that  the  doctrine  advanced  by  Judge  Chase, 
(a  man  of  admirable  talent,  but  whose  political  opinions  from  the  bench 
~were  neither  dictated  by  wisdom  or  by  virtue)  is  strongly  to  be  reproba- 
ted. Namely,that  a  political  writer  should  be  prepared  with  legal  proof 
of  every  fact  Jie  means  to  advance,  before  he  publishes.  It  was  a  doc- 
trine calculated,  as  he  well  knew,  to  prohibit  all  political  discussion 
whatever. 

No  man  will  venture  to  publish,  who  is  required  before  a  court  in 
Massachusetts,  to  prove  that  the  Sun  shone  at  mid  day  in  South  Caroli- 
na; or  that  Mr.  Pickering,  with  the  knowledge  of  Mr.  Adams,  wrote  to 
Judge  Bee  on  the  case  of  Jonathan  Robbins,  previous  to  the  trial.  In 
political  prosecutions,  a  defendant  ought  to  be  allowed  to  introduce  what- 
ever evidence  he  pleases  of  the  facts  he  has  published,  and  submit  it  (not 
to  a  court  guided  by,  the  technical  rules  of  evidence,  as  to  meum  and 
tuum,  but)  to  the  jury,  whether  it  was  reasonably  sufficient  to  justify 
the  assertion  in  the  extent  to  which  it  was  made.  In  writing  upon  pop- 
ular and  public  facts,  popular  documents  and  common  fame  may  fairly 
be  resorted  to,  provided  the  mode  of  stating  the  fact  be  commensurate 
with  the  proof  relied  on.  Indeed  no  writer  ought  to  be  called  upon  foc~ 
proof  of  such  facts,  till  they  are  denied  upon  affidavit. 

The  president  Adams,  was  not  singular  in  wishing 'the  sentiments  of 
government  to  be  communicated  to  the  judiciary  on  a  political  question. 
That  has  been  done  in  England  during  Mr.  Pitt's  administration,  and 
since:  at  least  the  particulars  detailed  in  a  public  paper  as  matters  of  no- 
toriety, have  not  to  my  knowedge  been  denied.  In  fact,  what  individ- 
ual or  what  set  of  nien  does  not  feel  averse  to  be  dragged  before  the  tri- 
bunal of  public  opinion,  in  cases  where  they  feel  conscious  of  misdeed  ? 
But  in  that  country,  the  high  charactei^  and  station  of  the  judges,  and 
the  great  confidence  so  universally  (and  a  few  instances  excepted,)  so 
derscvedly  reposed  in  them;  and  the  attention  due  to  the  opinion  of  the 
bar,  as  well  as  of  the  bench — form  a  public  safeguard  of  great  practical 
importance :  a  much  more  efficacious  one,  than  the  farce  of  a  written 
constitution  in  this  country ;  which  every  party,  bold  and  unprincipled 
in  proportion  to  its  ignorance,  construes  and  misconstrues,  uses  and 
abuses,  as  the  temptation  of  the  moment  may  happen  to  dic- 
[  *632    ]    tate.     ^Self-preservation,  the  first  law  of  our  nature,  will 
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always  raise  the  arm  of  power,  where  it  can  descend  with  impunity  and 
effect :  but  if  in  England,  as  well  as  in  this  country,  interferences  on  po- 
litical questions  now  and  then  take  place,  which  neither  law  nor  right 
can  fully  justify,  that  country  at  least  does  not  tolerate  in  any  formida- 
ble extent,  the  abominable  nuisance  so  prevalent  here,  of  tyingjup  to  the 
stake,  the  private  character  and  domestic  life  of  every  political  opponent, 
to  be  exposed  to  the  cahimnies  of  the  vulgar,  and  worried  by  every 
mongrel  description  of  slanderers  and  libellists.  Yet  the  public  taste  of 
this  country  seems  gratified  by  the  practice;  whereas  the  intermixture  of 
personal  slander  with  public  discussion,  ought  to  be  regarded  as  full  and 
complete  evidence,  that  the  Writer  was  not  actuated  by  motives  of  the 
public  good.  Among  the  ancient  Democracies  of  Greece,  every  man  of 
superior  station,  wealth,  talent,  or  character,  was  considered  as  a  fair 
object  for  popular  calumny :  from  which,  no  public  or  private  virtue 
could  effectually  shield  him.  This  was  carried  to  a  prodigious  excess : 
nor  can  any  man  peruse  the  history  of  those  turbulent  republicans,  with- 
out strongly  feeling  that  the  character  of  their  governments,  gave  to  the 
people  themselves,  a  character  of  cruel,  unfeeling,  insolent  injustice ;  of 
ferocious  and  ambitious  rapacity ;  and  a  morbid  jealousy  of  the  most 
honorable  evidences  of  superiority,  that  furnish  little  cause  for  regret,  if 
such  democracies  be  extinguished  to  flourish  no  more. 

In  New  York,  and  some  other  of  our  states,  something  like  law  on 
this  subject  still  holds  its  place  in  public  estimation :  but  every  where 
there  is  too  much  rancorous  abuse  of  every  political  opponent,  and  the 
most  flagrant  imputation  of  corrupt  and  sinister  motive  on  surmises  too 
slight  for  a  cool  observer  to  consider  of  any  weight.  Almost  every  where 
among  us,  the  ancient  hatred,  not  merely  to  the  aristocracy  of  rank 
and  the  aiistocracy  of  wealth,  but  to  the  aristocracy  of  talent  also, 
strongly  prevails;  and  the  licentiousness  of  publication  almost  univer- 
sally indulged  in,  renders  it  doubtful,  whether  the  freedom  of  the  press 
itself,  may  not  be  purchased  at  too  high,  a  price. 

In  this  state,  the  dread  of  infringing  on  personal  liberty  has  been  carried 
to  a  morbid  extent ;  in  so  much,  that  in  many  casesof  injury  even  the  ver- 
dict of  a  jury  will  afford  neither  present  compensation,  or  future  security. 
An  insolent  or  unprincipled  disturber  of  the  public  peace  or  domestic  in- 
tercourse, seduces  your  wife,  debauches  your  daughter,  maims  your  per- 
son, or  defames  your  character.  You  put  yourself  to  the  trouble  and 
expence  of  suing  him  for  the  injury  committed  :  the  jury  find 
a  verdict  against  him,  and  allow  you  a  compensation  in  *dam-  [  *633  ] 
ages.  He  goes  to  jail  for  a  week  or  two,  applies  for  the  ben- 
*  efit  of  the  insolvent  act,  is  discharged  from  prison,  and  laughs  in  your 
face. 

You  indict  him  for  the  offence;  and  he  is  convicted.    But  he  is  a 
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noisy  partizan  of  the  preTailing  politics  whatever  they  may  be.  His 
fellow  brawlers  send  round  a  petition ;  the  governor  is  urged  by  politi- 
cal adherents,  a  pardon  puts  an  end  to  the  punishment,  and  the  insol' 
vent  act  pays  the  costs. 

There  is  no  reply  to  be  made  to  the  arguments  in  favor  of  Republican- 
ism over  Monarchy  :  in  theory  they  arc  triumphant.  But  in  practice, 
there  are  objections  that  may  give  occasion  to  a  considerate  man  to  pause: 
especially,  where  under  the  influence  of  universal  snflfrage,  the  igno- 
rance of  the  community  is  almost  exclusively  represented,  and  wisdom 
and  wealth,  are  held  in  equal  distrust. 

With  respect  to  religious  discussion,  long*  experience  has  now  shewn, 
that  the  less  opposition  is  given,  the  more  peaceably  such  controversies 
proceed,  and  the  less  mischief  they  produce.  Complete  toleration  on  the 
part  of  the  government,  and  the  laws,  is  the  parent  of  mutual  toleration 
among  the  people.  The  more  the  public  is  accustomed,  to  dissonance  of 
opinion  on  these  subjects,  the  more  clearly  will  it  be  seen,  that  a  man 
may  be  a  good  child,  a  good  father,  a  good  husband,  a  kind  friend,  and 
a  good  citizen,  under  any  and  every  system  of  religious  faith,  however 
rigid,  or  however  lax :  and  if  a  man  possesses  these  qualifications,  it  w 
all  that  society  can  require.  Nor  is  it  easy  to  draw  the  line  between 
questions  of  this  description  which  shall  be  included,  or  those  that  shall 
be  excluded  from  the  index  expurgatorius  :  every  man  will  be  apt  to  con- 
sider his  own  creed,  as  all-important  to  society ;  and  experience  will  con- 
sider none  of  them  as  of  consequence,  except  as  they  tend  to  make  a 
man  a  good  citizen  in  the  points  above  mentioned ;  and  each  stands  for- 
ward with  similar  pretensions,  and  perhaps  with  nearly  equal  merits. 

On  the  subject  of  private  character,  I  have  said  sufficient  It  is  nev^ 
/  attacked  from  the  press  with  a  good  motive.  If  the  statements  be  true, 
the  laws  are  open  for  conviction,  and  punislunent :  if  dubious,  they  ought 
not  to  be  advanced;  if  false,  the  calumniator  ought  himself  to  be  con- 
sidered as  a  public  nuisance.  The  absurd  privilege  of  giving  the  truth 
in  evidence  on  an  indictment^  only  increases  the  mischief,  and  gives  a 
legal  sanction  to  the  practice  itself.  In  a  civil  action,  the  first  principles 
of  justice  require  that  a  man  shall  not  ask  damages  for  calumny,  of 
•  which  he  is  afraid  to  meet  the  proof. 

I  shall  not  dwell  upon  the  law  of  libels  in  England,  which  may  be 
well  gathered  from  the  popular  compilations  :  but  it  may  be  useful  to 

notice  the  principal  cases  that  have  occurred  here, 
[  *634  ]  *By  an  act  of  Pennsylvania  of  16th  March,  1809,  which 
if  not  renewed  will  expire  by  its  own  limitation  in  April, 
1813,  the  truth  is  allowed  to  be  given  in  evidence  on  every  prosecution 
for  libel.  I  believe  this  doctrine  is  adopted  no  where  but  in  this  state, 
and  in  New  York  state,  nor  ought  it  to  be.    The  public  have  nothing  to  * 
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with  the  truth  or  falsehood  of  a  hbel  on  a  private  individual.  Has  he 
been  guilty  of  a  crime?  Indict  him.  Otherwise  it  is  reasonable  to  con- 
clude that  your  own  bad  passions  gave  rise  to  the  publication. 

[The  constitutions  of  several  of  the  United  States  have  made  special 
provision  in  favor  of  giving  the  truth  in  evidence,  in  public  prosecutions 
for  libels.  In  the  constitutions  of  Pennsylvania,  Delaware,  Tennessee, 
Kentucky,  Ohio,  Indiana  and  Illinois,  it  is  declared,  that  in  prosecutions 
for  libels  on  men  in  respect  to  their  public  official  conduct,  the  truth  may 
be  given  in  evidence,  when  the  matter  published  was  proper  for  public 
information.  In  the  constitutions  of  Mississippi  and  Missouri,  the  exten- 
sion of  the  right  to  give  the  truth  in  evidence  is  more  large,  and  applies 
to  all  prosecutions  or  indictme^nts  for  libels,  without  any  qualifications  an- 
nexed in  restraint  of  the  privilege.  By  the  constitution  of  New  Jersey, 
(1844)  it  is  declared,  that  ^'  in  all  prosecutions  or  indictments  for  Ubel, 
the  truth  may  be  given  in  evidence  to  the  jury ;  and  if  it  shall  appear  to 
the  jury,  that  the  matter  charged  as  libellous  is  true,  and  was  publish- 
ed with  good  motives,  and  for  justifiable  ends,  the  party  shall  be  acquit- 
ted, and  the  jury  shall  have  the  right  to  determine  the  law  and  the  fact" 
The  New  York  Constitution,  adopted  in  1846,  contains  a  similar  clause 
differing  only  by  the  insertion  of  the  word  "  criminal,^^  so  that  the  pro- 
vision does  not  affect  civil  actions  for  UbeL  In  such  actions  the  truth 
« 

may,  in  all  cases,  be  pleaded  by  way  of  justification,  as  well  as  in  an 
action  for  slanderous  words.    2  Kent's  Commentaries,  24.] 

The  cases  of  libel  hitherto  reported  in  the  U.  States,  so  far  as  I  have 
met  with  them,  are  mostly  conformable  to  the  principles  of  the  English 
decisions. 

1  Binney,  393.  Kennedy  v,  Lowry.  It  is  sufficient  to  lay  the  sub- 
stance of  the  words  spoken,  and  prove  it. 

1  Binney,  601.  Respub.  v.  Duane,  in  which  the  above-mentioned  act 
of  Assembly,  was  held  to  put  an  end  to  an  indictment  for  libel,  commen- 
ced before  that  act  passed. 

2  Binney,  34.  Brown  t^.  Lamberton.  Words  are  to  be  taken  according 
to  their  plain  and  obvious  meaning. 

2  Binney,  514,  Respub.  v.  Sharf,  wherein  judgment  was  reversed, 
in  consequence  of  the  finding  of  the  jury  not  corresponding  to  the  in- 
dictment. 

Green  v.  Long,  2  Caines,  91.  "  He  is  perjured."  It  is  sufficient  to 
prove  that  the  words  were  spoken  of  the  plaintiff,  in  allusion  to  an  oath 
taken  in  court.  If  the  court  was  incompetent  to  administer  it,  Defend- 
and  must  shew  this. 

The  People  v.  Freer,  1  Caines,  4jB5.  The  intent  of  a  writer  of  a  libel 
on  the  court,  is  of  no  ooosequeoee,  if  the  court  [are  of  ofamon  it  i»  a 
Ubel. 
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Lyle  V.  Clason,  1  Games,  681|.  sending  a  sealed  libel  to  the  plaintiF,  is 
not  a  publication,  sufficient  to  ground  a  civil  prosecution :  but  it  may  a 
criminal  one.     Hick's  case,  Poph.  139. 

Clason  V.  Gould,  2  Gaines,  47.  In  libel  there  must  be  affidavit  of  spe- 
cial cause  to  hold  to  bail.  Nor  will  the  court  change  the  Venue  on  the 
the  common  affidavit,  Clinton  v.  Graswell.  2  Gaines,  245. 
*  Foot  V.  Tracy,  1  Johns.  Rep.  46.  Gan  defendant  give  in  evidence  on 
the  general  issue,  the  general  character  of  the  plaintiff  in  mitigation  of 
damages? 

Hotchkiss  V.  Lothrop,  1  Johns.  286.  A  libel  by  the  plaintiff  on  the 
defendant  may  be  given  in  evidence  in  explanation,  but  not  in  justifica- 
ticm. 

Tillotson  V.  Gheetham,  3  Johns.  56.  Judgment  by  de- 
[  ^635  ]  fault  admits  "^thc  fact  of  the  publication  and  the  truth  of  the 
inuendos.  Nor  can  defendant  give  a  former  recovery  in  dam- 
ages by  the  same  plaintiff  in  mitigation,  although  it  was  for  part  of  the 
words  charged  in  the  second  suit.  The  one  publication  being  on  the  3d, 
and  the  other  on  the  17th  of  the  month ;  and  they  might  go  into  differ- 
ent hands. 

Glinton  v.  Mitchell.  3  Johns.  144.  If  defendant  gives  notice  of  cer- 
tain facts  on  which  he  means  to  rely,  he  shall  not  withdraw  that  notice, 
unless  on  affidavit  that  the  facts  so  stated,  are  stated  without  sufficient 
grounds.  This  is  founded  on  the  practice  of  New- York  state,  where 
defendant  may  plead  the  general  issue  to  this  action,  and  give  notice  of 
special  matter  to  be  used  in  his  defence. 

Lewis  v.  Few.  5  Johns.  1.  U.  States,  is  sufficient  to  support  United 
States. 

It  is  no  justification  that  Defendant  signed  the  libel  as  Ghairman  of  a 
public  meeting. 

Whether  the  plaintiff  was  tlie  person  meant  to  be  libelled,  is  a  ques- 
tion of  fact  for  the  jury.    Van  Vechten  r.  Hopkins.  lb.  211. 

Witnesses  are  not  admissible  to  prove  that  on  reading  the  libel  they 
understood  by  it  that  the  plaintiff  was  the  person  meant.  An  innuendo 
cannot  be  proved ;  but  extrinsic  matter  introduced  by  an  averment  or 
colloquium  may  be  proved. 

Where  one  count  is  bad  for  want  of  sufficient  averments,  and  entire 
damages  assessed  on  the  whole  declaration,  judgment  must  be  set  aside. 
Gheetham  v.  Tillotson,  in  error,  5  Johns.  430.  Sed  vide,  Kennedy  v. 
Lowry,  1  Binney,  397.  Neal  v.  Levis,  2  Bays,  204.  and  Nelson  v.  Em- 
erson, 2  Bays,  439. 

A  petition  of  divers  inhabitants  to  the  authority  under  which  a  dis- 
trict attorney  is  appointed,  and  by  which  he  may  be  removed,  charging 
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him  with  improper  motives  of  conduot,.-  is  not  a  lihel.  Thorn  v.  Blan- 
chard  in  Error.  6  Johns.  508.  The  English  authorities  are  well  cou<»' 
sidered  in  this  case,  and  the  cause  was  decided  in  error  against  tho 
opinion  of  the  law  characters  on  the  Bench.  The  Court  of  errors  in 
New- York  consisting  of  the  Chancellor,  and  of 'senators  who  are  not 
lawyers. 

Thomas  v,  Rumsey,  6  Johns.  26.  One  satisfaction  for  one  injury,  B 
and  C  being  partners  in  a  newspaper,  A  brought  suit  against  B  for 
libel :  and  then  against  C :  against  whom  he  recovered.  B  pleaded  this 
recovery  puis  darein  continwvice  and  well :  Genet  v.  Mitchell,  7  Johns. 
120.  Plaintiff  may  abandon  one  count  of  his  declaration,  and  use  the 
libel  therein  stated  but  abandoned,  in  explanathn  of  another  count.  A 
jury  may  decide  under  the  circumstances,  whether  a  public 
♦minister  publishing  his  instractions,  has  thereby  traitorous-  [  ♦636  ] 
ly  betrayed  the  secrets  of  his  government. 

Andries  v.  Wills.  lb.  261.  Action  for  libel  lies  against  the  proprietor 
of  a  Gazette,  edited  by  another,  though  the  proprietor  did  not  know  of 
the  publication. 

But  where  the  proprietorship  is.cast  upon  a  person  by  operation  of 
law,  he  does  not  become  thus  liable. 

Thomas  r.  Croswell.  lb.  264.  To  publish  of  a  member  of  congress 
that  he  is  a  fawning  sycophant,  and  has  abandoned  his  post  in  pursuit 
of  office,  is  libellous :  and  of  this,  the  jury  may  decide. 

Quere,  whether  words  charged  in  the  declaration,  and  in  themselves 
libellous,  can  be  admitted  to  show  malice  in  other  words  relied  on  ? 
Meade  v.  Daubigny,  Peake's  N.  P.  Ca.  125.  A  man  may  publish  a 
plain  and  iair  account  of  proceedings  in  a  court  of  justice,  but  not  ac- 
companied^ with  comments  and  insinuations  against  the  characters  of 
the  parties  concerned. 

Brooks  V.  Eemiss,  8  Johns.  455.  Defendant  stated  that  this  was  not 
the  first  time  that  falsehood  had  been  associated  with  the  plaintiff,  in 
the  minds  of  many  honeft  men.  Evidence  that  seven  persons  and 
others  believed  the  plaintiff  not  to  be  a  man  of  truth,  is  not  admissible: 
for  it  leads  to  vague  and  additional  calumuy.  The  fact  of  falsehood 
must  be  proved. 

Commonwealth  v.  Crips,  4  Mass.  Rep.  163.  The  truth  of  the  words 
is  no  justification  in  a  criminal  prosecution  for  libel. 

[It  was  so  again  held  in  the  case  of  The  Commonwealth  v.  Bland ingi 
3  Pick.  Rep.  C04 ;  but  after  that  decision,  the  legislature  of  Mass^hu- 
setts  by  an  act  passed  in  1827,  allowed  the  truth  to  be  given  in  e<^idenco 
in  all  prosecutions  for  libels,  but  with  a  proviso  that  suck  evilence 
should  not  be  a  justification,  unless  it  should  be  made  satisfactorily  to 
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appear  upon  the  trial  that  the  matter  charged  as  libellous  was  published 
with  good  motives  and  for  justifiable  ends.] 

I  find  nothing  to  the  purpose  in  5  and  6  Mass.  Hep.  in  1  M'Hcnry; 
1  and  2  Washington ;  1,  2,  3  Call ;  1,  2,  3  Henning  and  Munford;  or  I 
•-«  Oranch.  But  lately,  (21  Jan.  1811)  it  was  decided  in  the  supreme 
court  at  Charleston,  S.  C.  The  State  v.  Thomas  Lehre,  that  the  truth  of 
the  libel  could  not  be  given  in  evidence  on  an  indictment,  hw 
Waties,  in  deUvering  the  opinion  of  the  court,  cites  the  present  section 
of  the  institutes.  Shaw  v.  M^Combs  2  Bays  232.  Verdict  in  slander 
on  Sunday  void.    Sunday  is  not  dies  juridicus.  * 

SitM  quis  inatrcm  familias  aui  prvBiextcUum  prcetextaiamve  adsedaivi 
fiterii.  The  same  law  in  Rigaut  v.  Gallisard,  7  Mod.  78.  It  is  strange 
how  slight  the  crime  of  pederasty  was  regarded  among  the  ancients. 
Vii^irs  Formasum  pastor  Con/don  ardcbaf  Aleai  i,  and  his  NisuB  mm 
pio  ptieri,  are  instances.  A  quarrel  between  two  men  about  a  youth,  is 
also  the  subject  of  one  of  Lysias's  orations,  containing  no  lemar^  in 
disfavour  of  the  practice. 

$  2.   Qui  ei  per  qtios  ivjuriam  patiuntur,  p.  320. 

So  a  husband  may  have  assault  and  battery  against  one 
I  *637  1    who  ^commits  adultery  with  his  wife,  though  with  her  con- 
sent.    7  Mod.  81.  per  Holt* 

8  Mod.  26.  Read  v,  Marshall.  Husband  alone  may  have  an  action 
for  beating  his  wife.  But  husband  and  wife  cannot  join  in  an  action 
for  battery  on  them  both.  They  may  join  for  battery  committed  on  the 
wife  alone ;  for  the  damages  in  this  last  case  survive  to  the  wife.  Nek- 
ton et  ux.  V.  Hatter,  Lord  Ray.  1208.  Hoffin  v.  Bylcs,  1  Sid.  387.  b 
an  action  for  negljgence,  whereby  plaintiff's  wife  was  killed,  he  is  not 
entitled  to  any  damages  for  the  loss  of  her  society,  or  for  his  menial  suf- 
ferings on  her  account,  after  the  moment  of  her  death.  Baker  v.  Bol- 
ton, et  al.  1  Campb.  N.  P.  Rep.  493.        ^ 

Damages  beyond  the  mere  loss  of  service  given  for  debauching 
plaintiff's  daughter.  Irwin  v.  Dearman,  11  East,  23.  In  such  an  ac- 
tion the  daughter  cannot  be  a  witness  to  prove  a  previous  promise  oi 
marriage  in  aggravation  of  damages,  for  she  has  a  right  to  het  own  ac- 
tion, for  breach  of  that  promise.  Foster  v.  Scofield,  1  Jolms.  N.  Y-  ^^P" 
B97. 

.  ^  7.  PcEwa  injuriarum  exA2  iabulis  p.  321.  Aulus  Gellius,  Lib.  21). 
Ch.  1.  says  that  retaliation  was  never  enforced,  in  as  much  as  the  puO" 
ishra^nt  might  be  commuted  for  money.  The  law  of  the  12  Tables  ac- 
cording to  him  was,  si  injuriam  faxit  aUeri  25.  curis  pfBruv  sunic. 

*  9.  Dt^lege  Cornelia,  p.  322.  Passed  under  Sylla:  Ux  Corndi» 
fh  injuriis.    See  Dig.  47.  10.  6. 

$  9.    De  astinuuione  alrosis  injuria,  p.  322.     The  Locus  injuria,  ^ 


NOTES.  6«S 

recognized  also  by  the  English  law,  in  the  doctrine  of  Mayhem,  the 
Coventry  Act,  &c.  See  also  6  Hen.  4  Ch.  5.  and  22  and  23.  Ch.  2. 
Ch.  1. 

^  10.  De  jiidicio  civili  et  criminali,  p.  323.  Zenoniana  eonstiiutio; 
See  Cod.  9.  35.  11.  and  12.  8.  2.  ui  dignUattan  ordo  servetur. 

Tit,  V.  De  obligationibus  qiicB  ex  quasi  delicto  nascuntur,  p.  324.  Si 
Judex  litem  stiam  fecerit.  The  judge  below  was  liable  to  damages  in 
such  a  case.  Dig.  50.  13.  lex  ult.  De  var  et  extraor.  cognU.  and  Cod. 
7.  49. 

Judges  of  courts  of  ^-ecord  are  not  liable  to  actions,  on  account  of 
their  decisions.     See  Yates  r.  Lansing,  5  Johnson's  N.  Y.  Rep.  282. 

[But  a  Judge  is  liable  to  an  action,  for  an  act  done  by  his  command 
and  authority,  when. he  has  no  jurisdiction.  Houlden  r.  Smith,  14  Ja- 
rist  598.] 

<§»  1,  De  dejectis  vel  efftisis,  ice.  p.  324.  Dig.  9.  3.  1.  This  section  n^ 
eludes  our  law  respecting  nuisances  that  work  injury  to  individuals.  If 
damage  was  apprehended  only,  there  was  a  writ,  nuntiatio  novi  operis^ 
or  Catitio  de  damno  infedo.  Dig.  39.  1.  1.  1.  and  17 — 39.  1.  5.  3*  and 
30.  2.  2.  and  4.  3. 

♦'J  3.  De  damno  aui  furto  &c.  p.  325.  An  Innkeeper  is  [  *638  ] 
liable  if  he  be, 

1st,  The  keeper  of  a  common  Inn.    Mason  v.  Grafton,  Hob.  245. 

2.  To  a  guest  or  traveller,  using  the  house  as  an  Inn.  Calye's  case,  8 
Rep.  32. 

3.  And  received  as  such  by  the  Innkeeper,  Bird  v.  Bird,  1  And.  29. 
Anon.  Moore  78.  Bennet  v.  Mellor,  5  Term  Rep.  273.     Dig.  49.  7.      • 

4.  Provided  the  loss  happen,  by  the  act  or  neglect  of  the  Innkeeper^ 
or  his  servants.     Calye's  case.     Co.  Rep.  Ub.  Sup. 

5.  Respecting  goods  deposited  in  the  house.  lb. 

6.  But  not  if  the  Innkeeper  requests  and  enables  the  traveller  to  keep 
them  under  lock  and  key,  and  he  omits  so  to  do.  Brand  v.  Glas^ 
Moore,  158.    Dyer  206. 

7.  Where  the  Innkeeper  receives  no  profit,  he  is  liable  to  no  risk. 
Dig.  4.  9.  3.  2 :  as  if  a  traveller  leaves  his  trunk,  and  promises  to  come 
again  at  a  future  day.  Gelley  v.  Clark,  Cro.  Jac.^188. 

But  this  does  not  relate  to  a  short  absence  for  an  hour  or  two :  or  to  a 
horse,  by  which  profit  is  made.  Sandy'srase,  Cro.  Jao.  189.  York  tr. 
Grindestone,  1  Salk.  388. 

8.  Nor  is  it  an  excuse  that  the  Innkeeper  is  sick :  for  he  ought  to 
keep  servants.     Cross  v.  Andrews.    Cro.  El.  622. 

9.  The  liabiUty  does  not  extend  to  a  personal  injury,  done  to  the 

guest 
XO.  A  master  may  bring  this  action,  if  hia  servant  wa«  robbed  atdia 
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Inn,  of  goods  belonging  to  the  master.    Beedte  v.  Morris,  Cra  Jac  224 
Yelv.  172.  6.    Drope  v.  Thayne,  Noy  79.     Popham  179. 

By  the  evil  laxv,  if  the  loss  happened  by  means  of  the  Innkeepera 
his  fcrvanta,  the  action  brought  on  double  damages  :  but  if  doue  by. 
stranger  the  damages  were  single  only.     Dig.  4.  9.  8—47.  6.  6. 

j  'i.   VL  De  actiottibus,  p.  326.  ^  1.  Divisio  prima,  p.  326. 
fJ'f^f'-  '^*'"'«*^-^-     The  V*«//c«  decided  upon  actions  siridi  prit, 
fte  _4.6*/r*,  npon  actions  bon<B  fdei.     The  referees  chosen  by  consent 

^amlr^r''  ''"'^  ^'°«'™««  <^«"ed  ^rbitri,  but  more  properly  Cm 

tnltJ^n.T^'^V"'  P-  ^®'    ^°^-  ^-  ^^-  1^-    ^^«  ♦he  acts  of  parli.v 
mcnt  protectang  the  rights  of  absentees.    5  Hen.  4  ch.  14    iL.l 

astains-t  f^£  "'  ^^  ^^^    "^^"^  '^  ^'^^  ?""*='?'«  ^^  th«  English  la. 

cases  iUustrative  of  this  statute,  see  Roberts  on  frandulent  conveym^ 
r  *639  1        *u     -^ferences  in  Cooper's  bankrupt  law,  144-151. 

f  *How  far  a  voluntary  conveyance,  of  a  debtor's  property 

assent  to  tl.P  h   !,  .°!" ''''  "■^'"'"  ^^"^^"y.  or  of  such  as  will 

Sm,der«1M?';''"'^'  ^""^  ""'  "P*^"  '«'"«««  7^'  completely 
settled  under  all  its  distinctions,  cither  iu  England  or  hera 

cZly'vZt  R    '^''p^^"^™'  '^"-fit  of  the  ci^itoni.     2  Vez.  Sen.  19. 
BuiIn.  P  40  '       "•  ^'^-  '''•  '^'-«^-  2241.    Sir  W.  BL  Rep.  m 

or's"pfo'i*r!;t "  "T'""'' .'  '^""-  ^^P-  ^«    *  ^-^  or  part  of  a  debt- 

Indis  «  ?^      !'  '^"1^^*='*  ^he  other  property  remained. 
c«ditrmarin  1  T""'  "^'P'  '''•  ^ '^^'^  '"  '™«'  ^^^  ^he  benefit  of 
the  b^"kr"pfi;J"*^'"i:.T  f^"^''"^'  and  declared  not  an  object  of 
402.  an  act  of  bank      f  "^'""^-     ^  ''^  ^'«""der  r.  Vaughau,  Co* 
for^a  co^mil';:^  J::^  ^^"'"'^^'^  ^'^'-'^'  -»-'  ^  a'foundation 

assignment  by  deed  L^*'lJ*'  ®,'^^""  ^^P-  142.  the  court  said  thataa 
tors  com^urri  was  nl/'l^'"/ ^"  *''*'•' ^^*«*^'  «nless  all  their  c^i- 
tvho  did  not  concur  Zu  ^'■^"'^"'^"t  and  void  as  against  creditors 
Wilson,  8  Term  Rep  140     t^  ^1  °^  bankruptcy.    So  in  Echaidt  r. 

In  Nunn  v.  Wilsmo-   «  Z?^l       "^  ^"'^'  ^  ^^^"'  232- 
was  supported,  because'.hero  ap^oe^j;- /^i'  '^\^''^  ^^  *"  '^«  ^^"" 

Meux  «.  Howel,  4  East  Ren TtC^;**  ^  ^  ^'^«"<^y- 
honest  and  well  intended  for  The    '  '-n"T'''"i  ^""^  '"PP"'*^'  ^'l 
some  of  them  might  be  delayed  ^'''^*  °^  "^'«"'  '^^^ 
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Burd  V.  Smith,  Lessee  of  Fitsimmons,  however,  4  Dal.  76.  has  decide 
ed  ill  Pennsylvania  that  a  vohintary  conveyance  made  bona  fide  in 
favour  of  such  creditors  as  would  accede  to  the  terms  of  it  within  nine 
months,  was  good.  Something  like  the  same  principle  was  also  held  in 
Wilt  V.  Franklin,  1  Binn.  502.  But  in  Bown's  executors  v,  Burrell, 
Ann.  1751,  and  Hovey  v.  Clark,  1788,  Root's  Rep.  252.  a  general  con- 
veyance of  all  a  man's  interest  for  the  benefit  of  his  creditors,  was  held 
fraudulent  and  void  as  against  those  who  did  not  agree  \o  it.  See  also 
Leech  r.  Leech,  1  Ch.  cases,  249. 

[It  is  now  well  settled  in  this  country,  that  a  debtor  in  failing  circum- 
stances may  assign  his  property  in  trust  for  the  payment  of  his  debts ; 
and  may  by  such  assignment,  if  made  in  good  faith,  prefer  one  creditor 
or  set  of  creditors  in  exclusion  of  his  other  creditors,  when  no  bankrupt 
or  other  law  prohibiting  such  preferences,  (as  in  New  Jersey,  Georgia, 
and  Ohio,)  and  no  legal  lien  binding  on  the  property  assigned,  exist 
But  such  assignment  must  be  absolute  and  unconditional ;  it  must  con* 
tain  no  power  to  revoke  the  conveyance,  or  to  change  the  trusts,  nor 
any  reservation  or  condition  for  the  benefit  of  the  debtor;  it  must  not 
be  made  to  an  insolvent  or  infant,  or  other  unfit  person,  nor  exempt  the 
assignee  from  any  portion  of  his  proper  legal  responsibility;  it  must 
devote  the  whole  of  the  assigned  property  to  the  payment  of  the  assign- 
oi's  just  debts;  and  it  must  be  accompanied  by  immediate  delivery, 
either  actuaj  or  implied,  to  the  assignee.  5  Johns.  Rep.  335,  14  lb.  458, 
20  lb.  442.  5  Cowen  547.  6  Cowen  287.  11  Wendell  187.  5  Paige 
22.  8  lb.  417.  6  Kill  438.  1  Barbour  S.  C.  Rep.  210.  2  lb.  9.  307. 
4  lb.  332.  546.  9  lb.  255.  1  Sandf.  Ch  Rep.  483.  251.  2  lb.  595.  3 
lb.  545.    2  Comstock  365.    4  lb.  211.] 

$  7.  De  Serviana  et  quasi  Serviana  seu  /rypothecaria,  p.  330.  The 
first  part  of  this  section  is  in  principle  the  same  as  our  suit  for  rent. 
The  last  part  is  the  foundation  of  maritime  hypothecation  and  bottom- 
ry. 

The  Servian  action  was  introduced  by  the  Praetor  Servius,  in  Cicero's 
time.  The  quasi  Serviana,  by  subsequent  praetors,  or  the  ' 
practice  *of  the  bar.  The  Servian  action,  was  a  praetorian,  [  *640  ] 
real,  action  :  given  to  landlords,  for  the  recovery  of  rent  of 
farms,  Prmdia  rustica  ;  not  for  the  rent  of  houses,  PrtBdia  urbana.  It 
lay  against  the  property  whereon  by  previous  contract,  the  landlord  had 
a  lien  for  rent  in  arrear,  but  the  tenant  kept  the  possession  and  use  of  it. 
The  lien  held  good,  in  whosesoever  hands  the  property  was  found. 
Trlbuit  enim  hctc  conventio  domino  fundi  jvs  iji  re  quod  a/m  re  ambulat^ 
et  sernel  quctsiivm  perpeiuum  est  ncc  mutatione  dt/mbiii  extinguiitir. 
The  property  might  be  redeemed  by  tendering  the  demand. 

Hypotbeca,  means  sometimes  the  right  of  the  Pawnee,  and  sometimes 
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the  thing  pawned  or  hypothecated,  as  in  the  digest  and  code,  de  pigno- 
ribus  et  hypothecis.     Dig.  20.  1. 

[The  term  hypotheca  is  used,  when  real  estate  is  mortgaged ;  and 
piffiitfs,  when  movables  are  pledged  or  pawned.] 

A  phdgCj  requires  delivery  of  the  article  into  the  possession  of  the 
creditor:  an  hypotheca^  is  the  subject  of  contract  only,  and. remains 
with  the  debtor  ;  but  is  liable  to  the  lien  of  the  creditor  in  whosesoever 
hands  it  may  be  found.  Dig.  20.  1.  2.  2.  sometimes  the  contract  was 
tacit.     Dig.  20.  2.  4.  and  20.  2.  7. 

[By  our  law,  all  kinds  of  personal  property  that  are  vested  and  tangi- 
ble, and  also  negotiable  paper,  may  be  the  subject  of  pledge;  and 
choses  in  action,  resting  on  written  contract,  may  be  assigned  in  pleflp- 
It  is  not  in  all  cases  necessary  that  the  possession  of  the  pledge  should 
be  actual.    Stocks,  and  it  would  seem  equitable  interest,  may  be  pledg- 
ed ;  and  it  will  be  suflScient,  if,  by  a  proper  transfer,  the  property  oe 
put  within  the  power  and  control  of  the  pledgee.     [Wilson  v.  Lii^'^ 
2  Comstock's  Rep.  443.     Story  on  Bailments,  §  297.     Dykars  v.  Alto 
7  Hill  N.  Y.  Rep.  497.)    After  the  debt  is  due,  the  creditor  mayseU 
the  pledge  at  auction,  or  giving  reasonable  opportunity  to  the  debtor  o 
redeem,  and  apprising  him  of  the  time  and  place  of  sale.    But  t 
creditor  will  be  held  at  his  peril  to  deal  fairly  and  justly  with  the  plcdgCj 
both  as  to  the  time  of  the  notice,  and  the  manner  of  the  sale, 
holder  of  hypothecated  stock  cannot,  on  default,  have  it^sold  at  t  e 
board  of  brokers,  or  otherwise  at  public  auction  and  on  reasona 
notice,  unless  there  »be  an  express  stipulation  authorizing  it.    (^^^^^ 
V,  City  Bank  of  Albany,  1  N.  Y.  Legal  Observer  25.)    If  the  debt  be 
payable  on  demand,  a  demand  must  be  made  befol-e  a  sale  of  the  pl^p 
(Wilson  v.  Little,   1  Sandf  Superior  Ct.  Rep.  351.     Stearns  tJ.Marsh, 
4  Denio  Rep.  227.)     While  the  debtor's  right  in  the .  pledge  r«nj»'"^ 
unextinguished,  he  may  sell  or  assign  it,  subject  to  the  rights  ol 
pawnee,  or  it  may  be  sold  on  execution ;  and  the  purchaser,  hice 
othec  purchaser  or  assignee  of  the  interest  of  the  pawnor,  succee<i 
all  his  rights,  and  becomes  entitled  to  redeem.    So  the  pawnee  m 
assign  over  the  pawn,  and  the  assignee  will  take  it  under  all  the  respo 
sibility  of  the  original  pawnee.  . 

The  distinction  between  a  pledge  and  a  mortgage  of  chattels  is  P 
cipally  this ;  by  a  mortgage  the  legal  title  passes  to  the  ^ortgag^^^ 
a  condition  of  defeasance  upon  the  payment  of  the  debt ;  but  a  pi  ^ 
gives  to  the  pledgee  a  mere  right  of  possession  with  an  authority  to 
in  case  of  default  of  payment.     (Dykars  v.  Allan,  7  Hill  N.  ^'    . 
498.     Brownell  v.  Hawkins,  4  Barb  &  C.  Rep.  491.    Wilson  v.  L«VJ 
2  Comstock  Rep.  443.      Houser  v.  Kemp,  3  Barr's  Rep.  208.)     ^^ 
mortgage  being  a  conditional  sale,  it  follows  that  upon  the  &iloi«  oi 
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mortgagor  to  perform  the  condition,  the  mortgagee  acquires  an  absolute 
title  to  the  property.     Langdon  v.  Buel,  9  Wendell  Rep.  80,     Huntings 
ton  V.  Mather,  2  Barb.  S.  C  Rep.  238.)     Another  distinction  is,  that  a 
pledge  of  moveables,  unaccompanied  by  delivery,  is  void  as  against  cred- 
itors ;  /  but  iu  many  of  the  States  of  the  Union,  the  retaining  of  possession 
by  the  mortgagor  does  not  invalidate  the  mortgage,  if  it  be  made  a  matter 
of  public  record.    In  1832,  the  legislatures  of  Massachusetts  and  New 
Hampshire  passed  acts,  declaring  that  no  mortgage  of  personal  property 
thereafter  made,  should  be  valid  except  as  to  the  parties,  unless  possession 
be  delivered  to  and  retained  by  the  mortgagee,  or  unless  the  mortgage  be 
recorded  in  the  Clerk's  Office  of  the  town  where  the  mortgagee  resides. 
In  New  York  also,  in  1833  provision  was  made  by  law,  for  filing  in  the 
town  clerk's  office,  as  matter  of  public  record,  mortgages  of  chattels, 
and  every  such  mortgage,  unless  the  same  or  a  true  copy  thereof  be 
filed,  or  be  accompanied  by  immediate  delivery,  and  followed  by  an 
actual  and  continued  change  of  possession,  was  declared  to  be  void  as 
against  subseqi^ent  purchasers  and  mortgagees  in  good  faith.     Under 
that  act  is  has  been  held,  that  if  a  mortgage  of  personal  property  be 
duly  recorded  a  change  of  possession  need  not  be  made.    In  Kentucky, 
by  Statutes  passed  in  1820,  1837,  and  1839,  no  mortgage  or  deed  of 
trust  of  real  or  personal  estate,  is  good  against  a  purchaser,  for  valuable 
consideration,  or  against  a  creditor,  unless  it  be  duly  deposited  for  re- 
cording in  the  county  clerk's  office.    In  Georgia,  Tennessee,  Indiana 
and  Virginia,  mortgages  of  personal  property  are  to  be  proved  and  re- 
corded like  mortgages  of  land,  in  order  to  make  them  secure  against 
bonafde  creditors  and  purchasers.     Statutes  of  Georgia  1827,  Tennessee, 
1831,  Indiana  1838,  Virginia  1791  &  1819.    The  statute  of  Tennessee 
applies  to  all  bills  of  sale  as  well  as  mortgages  and  deeds  of  trust  of 
real  and  personal  property;  all  deeds  of  gift;  ail  powers  of  attorney, 
concerning  the' conveyance  of  real  or  personal  property;  all  marriage 
contracts,  and  all  agreements  for  the  conveyance  of  real  or  personal 
property.    In  Mississippi,  by  Statute  in  1822,  deeds  respecting  the  title 
to  personal  property,  are  to  be  recorded  in  the  county  where  the  proper- 
ty is;  and  if  it  Le  removed  to  a  different  county,  to  be  recorded  within 
twelve  months ;  and  if  not  recorded,  they  are  void  as  to  purchasers  for 
a  valuable  consideration  without  notice,  and  as  to  creditors.     1  Smedes 
&  Marshall  122.    So  in  Alabama,  deeds  of  trust,  including  mortgages 
of  personal  property,  are  to  be  recorded  within  thirty  days,  otherwise 
they  are  void  as  against  creditors  and  subsequent  purchasers  without 
notice.     But  the  statute  does  not  apply  to  choses  in  action,     Aikin's  Dig. 
2Sl)8.  p.  6.    4  Alabama-  R.  N.  S.  263.  469.    In  Connecticut,  there  may 
be  a  mortgage  of  manufacturing  machinery,  without  the  real  estate  to 
which  it  is  attached,  and  the  mortgage  is  effectual,  though  the  mort* 
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gagor  retain  possession  of  the  machinery.  Such  machinery  may  also 
be  attached,  without  being  removed,  and  sold  on  execution.  Statutes 
of  Connecticut  1838  pp.  72.  73.  But  in  Vermont,  no  mortgage  of  any 
machinery,  used  in  a  factory,  shof)  or  mill,  is  good  except  between  the 
parties,  unless  possession  be  deliverel  to  and  retained  by  the  mortgagee. 
Revised  Statutes  of  Vermont  1839,  p.  317. 

In  California,  no  mortgage  of  personal  property  is  valid  against  any 
other  persons  than  the  parties  thereto,  unless  possession  of  the  mort- 
gaged property  be  delivered  to  and  retained  by  the  mortgagee.  Statutes 
of  California  1850,  p.  267.] 

The  action  for  a  pledge  was  pignoratitia :  it  was  a  civil  action :  hy- 
potkecaria,  was  a  praetorian  action.  Pignoratitia,  was  personal,  hypoili- 
ecaria,  was  real.  Pignoratitia,  lay  against  the  creditor,  holding  the 
pledge  when  the  debt  was  paid.  Hypothecaria,  lay  against  the  article 
subjected  to  lien  by  the  contract,  to  compel  the  payment  of  the  debt 
Pignoratitia  lay,  though  the  pledge  did  not  belong  to  the  debtor,  for  it 
was  grounded  on  his  delivery  to  the  creditor,  who  waa  bound  to  retain 
it  no  longer  than  till  payment.  Hypothecaria,  could  not  be  supported  in 
rem,  if  the  thing  hypothecated  by  the  debtor,  did  not  belong  to  him. 

Hypothecation,  was  subject  to  a  limitation  of  suit:  viz.  it  was  to  be 
brought  within  30  years,  against  a  possessor  mala  fide  :  10  years  if  bona 
fide :  and  20  years  in  cases  of  absence. 

^  8.  De  actio nibiis  prcetoriis  personalibus,  p.  331.  ReceptUia.  An  ac- 
tion to  recover  money  deposited  with  a  banker. 

Ex  nostra  constitvtione,  Cod.  4.  18.  2. 

^  9.  Actio  do  constitiUio  pecnnia,  p.  331.  Dig.  13.  6.  1  and  14-  ^ 
personal  praetorian  action,  founded  on  a  promise,  or  a  contract,  consiitii- 
turn,  to  pay  what  might  be  due  from  the  proprietor  himself,  or  any  per- 
son for  whom  he  chose  thus  to  become  guarantee. 

$11.  De  act  tone  in  factum  ex  jure  jurando^  p  332.  This  is  some- 
what like  the  ancient  practice  of  compurgators,'  or  modern  practice oi 
swearing  in  this  country  to  a  book  account. 

§  13.  De  prejtidlcialihus  actionibuf,  p.  332.     These  arc  ac- 
[  *641   ]     tions,  as  *Bracton  says,   (who  describes  them  in  the  same 
manner,  L.  3.  ch.  4  n.  9.)     Prcejudiciales,  quia  prius  jadican' 
tur  quam  actio  principalis. 

^  15.  De  nomi.'iibvs  actionum^  p.  333.  Condicere,  prison  lingua  sig' 
nificat  denuntiare  ;  nam  qui  olim  cum  aliquo  litem  habebat,  denuntiabf^  ^*j 
UT  iLLo  DIE  AD  JUDICIUM  AccnpiENDUM  ADEssET.  Hodie  vero  per  abusionefh 
condictiOy  dicltur  actio  quam  actor  intentaiis  diciX,  si  paret  huNC  d^ 
OPORTEBE.  Nulla  enim^  hoc  tempore  adcersario  Jit  denuntiatio.  Tn^P 
in  he.  Sir  W.  Bl.  Rep.  391.  Price  v.  Neal :  this  is  the  action  condif^^ 
indebiii,  for  money  had  and  received. 


NOT?& 
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^  16.  Divisio  secunda^  p.  334     The  first  part  of  th<e  divi^iQn,  is  Qur 

nation  in  deiiaet. 

^  20.  De  mistis,  p.  336.  Hereiscere,  an  old  word  meaning  to  div'd^ 
Crpm  f^xo;,  a  hedge  or  iticlosure.  Cic.  de  orat.  1.  1.  Heins.  syiitag.  I.  3. 
tit.  18.  The  writs  in  England  that  answer  the  purpose  of  the  famUic^ 
erciscundofj  the  de  commimi  divldindo^  and  the  fiaium  regttndomm,  arq 
the  writs  de  pariUione  faclenda — da  roUioncdibtis  divish — de  perambulw 
(tone  facieiida — de  curia  claudeada — de  reparatione  faciendcu    Fit?^.  p^t- 

brev. 

$  21.  DivisiQ  teriia,  p.  336.    In  some  actions  in  England,  donble  apd 

yiple  damages  are  given:  and  by  38   Ed.  3L  ch.  12.  tenfold  dama^ei 

}ire  recoverable  against  a  juror  wiip  receives  a  bribe  for  bringing  jn  a 

verdict 

^25.  In  quadrupium^  "Q  337.     Extortion, 

^  28.  Divisio  quarta,  p.  339,  Cod.  3.  31.  3.  To  thq  14  actions  he^j 
f numerated  as  bqiiae  fidei,  may  be  added  actio  ex  sii^tdqlu  de  dAe^  of  tjij 
next  section. 

^  29.  De  reiyaorim  actione,  ^c.  p.  333.  Cod.  5. 13. 
$  30.  De  polesiafe  jadicisj  ^c.  Et  de  competisationlbus^  p.  340.  Thi^ 
is  th^  foundation  of  all  our  law  of  defalcation  or  set  off :  first  giveii  by 
2  Goo  2.  ch.  22,  and  b  Geo.  2.  ch.  4.  In  Pennsylvania  by  act  of  assem; 
bly,  a  defendant  is  required  to  bring  forward  every  setoff  he  may  have 
against  the  plaintiff,  otherwise  he  is  barred  from  any  future  action.  This 
seems  however  by  the  hundred  dollar  law  of  March  1810,  tobe  cononed 
to  snits  origiriWly  brought  before  a  justice  of  the  peace.  See  post  ^  30 
pi  this  title.     Nostra  constliuiio.     Cod.  4,  31-  14. 

§  31.  De  adionibus  arbitrariis,  p.  341.  We  have  no  such  action.  AU 
fictions  bonmfidel,  belong  to  our  equitable  jurisdictions,  whether  at  la\r 
(as  money  had  and  received)  or  in  ch  mcery. 

$  33.  Deiluris  petUitme,  p.  34^.  Lege  fakidla.  vide  Lib.  2.  Tit.  22. 
of  the  lustit.  Lex  Zenonia  et  nostra.  These  constitutions  are  not  ex- 
tant, 

♦Swancptt  V.  Westgarth,  4  East,  75.  was  an  action  for  [  *042  ^ 
goods  sold  and  delivered  on  credit,  and  the  question  was,  whe- 
ther the  action  was  commenced  before  the  credit  had  expired,  lleld 
not;  inasmuch  as  though  the  writ  was  issued  before,  the  bill  was  filed 
after  the  credit  had  expired ;  but  if  defendant  had  been  actually  arrest- 
cd,  semble  he  would  have  been  entitled  to  damages. 

In  Musseo  r.  Price  et  al.  4  East,  147.  Credit  for  three  month?  and  theii 
payment  by  abilUltwomonths,  was  held  a  credit  for  five  months;  ^ud 
assumpsit  could  not  be  maintained  at  the  end  of  three  months,  on  neg. 
lect  of  paying ^y  a  two  i^outlw  P,  b^  tjjp  xcmfdy  ww  ^  sf>QCial.acUj| 
on  the  case  for  damaggg* 
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Dannv.  Spurrier,  3  Bos.  and  Pull.  399.  A  lease  granted  for  7,  Hor 
21  years ;  Lessee  has  his  option  at  which  of  the  periods  the  lease  shafl 
determine. 

^  40.  De  eo  qui  bonis  cessit,  p.  348.  By  Cod.  7.  71.  1.  ajid  8.  and  by 
Pig.  42.  3.  4.  it  should  appear,  that  though  the  person  of  a  debtor  is  dis- 
charged by  a  cesHio  bonorum^  his  property  subsequently  acquired  is  not 
But  this  I  apprehend  is  to  be  understood  with  the  limitation  stated  in  this 
section  of  the  institutes,  which  is  also  confirmed  by  the  provisions  of 
Dig.  42.  3.  6.-42.  1.  17  and  39—42.  1.  19.  1—42.  1.  16.  and  ftor. 
135.  provisions  which  are  similar  in  principle,  to  the  English  law,  iwt 
forbids  the  lools  and  instruments  of  a  man's  trade  to  be  seized,  i ^ 
creditors  might  either  allow  the  debtor  five  years  to  pay  his  debts  in,  ^ 
take  his  property  and  discharge  his  person.    Cod.  7.  7.  8. 

It  would  be  a  judicious  regulation  in  my  opinion,  if  future  exonera- 
tion were  denied  to  tradesmen,  who  neglected  to  kerp  fair  and  regular 
books  of  account,  or  who  could  not  explain  clearly  the  causes  of  iM 
faihirc,  and  deficiency. 

As  to  the  question  about  cutting  a** debtor  in  pieces,  de  debitoretnfor' 
tes  secandoj  notwithstanding  Bynkershoek's  observations  and  Dr.  "ay* 
lor's  dissertation,  doubt  yet  remains  whether  the  literal  be  not  tlic  true 
sense.  Probably  it  was  a  law  in  terrorem  only.  Aul.  Gall.  Lib.  20.  tn. 
1_S.  Gibbon's  Rom.  Hist.  p.  93.  n.  The  semoto  anni  cruciaiu,  of  ifc« 
Code  7.  7.  8.  is  an  expression  of  late  date,  that  supports  the  cruelly  o 
the  literal  meaning  in  the  law  of  the  12  tables. 

TU.   VIL   Quod  cum  eo  qui  in  aliena  potestcUe  est,  negotitm  g^^ 
esse  dkeiur,  p.  348.     This  title  relates  for  the  most  part  to  cases  not  very 
prevalent  here,  except  so  far  as  they  may  be  analogous  to  the  lavv^j  n^ 
far  a  master  is  answerable  for  the  contracts  of  his  servant,  for  which 
the  head  of  master  and  servant  in  Espinasse's  Dig  of  N.  P-  andComy^ 

on  contracts,  where  the  cases  are  well  collected. 
[  *643   ]         *^  4.  De  peculio  et  tVi  rem  verso,  p.  350.  i^. 

AJiqvando  iamen.  When  an  action  de  ycadio  is  bro'^s'^ 
for  the  fiiU  value  cff  a  peculium,  which  is  worth,  for  example,  ^^ 
dred  aurei,  and  the  slave,  to  whom  the  pecuUum  belongs,  owes  50  ovf 
to  the  son  of  his  master,  or  to  some  other  slave  under  the  power  of  ^ 
same  master,  the  judge  must  then  deduct  those  fifty  avrei ;  so  that  t  e 
plaintiff  can  only  receive  the  remaining  fifty.  But,  when  a  suit  is  com* 
menced  for  100  aurei  against  a  peculium,  which  is  worth  but  lOO^*'^^*' 
and  the  slave,  to  whom  this  pecvUum,  or  separate  estate  belongs,  is  J"' 
debted  in  50  aurei  to  another  slave,  who  is  under  the  saitie  master,  ^^ 
yet  makes  a  part  or  parcel  of  the  pecvlium,  by  being  appendant  to  it,  ^ 
this  case  the  judge  is  not  authorized  to  order  the  50  ai/m,  due  to  this  vi- 
carial or  sulordinats  slave,  to  be  deducted,  but  must  cause  the  V^^^^^ 
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of  the  100  atiref,  i.  e.  of  the  whole  vahie  of  the  peculium,  to  be  made 
to  the  plaintiff;  and  the  reason,  assigned  for  tliis  by  TheophiUis,  is  the 
following:  «/,  cum  Uase  res  habeal,  non potest  vicarius,  cuju^ (BstimcUlone 
peculliim  augetur^  et  ipse  Ulud  minuere,  eo  nomuie,  quod  sibi  cdiquid  de» 
beatitr  ;  ne  eadem  persona  duos  contrarias  habere  Junctiones  videatUTf  vi 
simul  et  aiigeatU  et  nunuat  pecullutn.  h,  t,    Harris. 

^  7.  De  senatUS'ConsuUo  Macedoniajio,  p.  353. 

SenatuS'Consultum  Macedonianum,]  This  decree  was  called  Macedo- 
nian from  Macedo,  the  name  of  the  person,  who  gave  rise  to  it;  but, 
xvhetlier  this  Macedo  was  a  young  patrician  under  the  power  of  his  fa- 
ther, or  an  oM  usurer,  the  learned  commentators  are  in  very  great  doubt; 
and  they  a(e  even  far  from  being  unanimous,  as  to  the  time  when  tliis 
decree  was  first  made.  But  it  is  certain,  that  the  emperor  Claudius  pub- 
lished a  law,  by  which,  to  use  the  words  of  Tacitus,  he  restrained  the 
cruelty  of  creditors;  ScruUiam credUorum  coercuit;  ne  in  mortem  faren^ 
turn  pecunias  JliiS'/afniiiarum  foenori  darent..  Tac,  lib,  11.  annalium. 
And  this  law  is  conjectured  to  have  been  the  Macedonian  Senatus  consul* 
tarn;  which,  in  order  to  reconcile  the  two  historians,  Tacitus  andSeuto- 
nius,  is  supposed  by  some  to  have  grown  obsolete  in  the  reign  of  Nero,  and 
afterwards  to  have  been  revived  by  Vespasian ;  for  Suetonius  writes  as 
follows  iu  the  life  of  that  emperor,  viz.  Auctor  senatui  fait  Vespasianu^ 
decernendi,  ne  JUiorum-fatn.  /(Bneratoribus  exigendi  crediti  jus  unquam 
essetj  hoc  e^t,  nepostpatris  quidem  mortem.  Those,  who  have  time  and 
inclination  to  read  more  upon  this  subject,  are  referred  to  the  Syntagma 
of  Hcinneccitis,  lib.  4.  t.  7.  but  particularly  to  Peter  Faber's  Semestriumi 
lib.  1.  cap.  25.     Harris. 

Upon  the  subject  of  the  Macedonian  decree,  and  catching  bargainSi 
where  heirs  baigain  on  the  credit  of  their  expectancies,  the 
leading  "V^cascs  are  Chesterfield  and  Jansen,  1  Atk.  301 — 355.     [  *644  ] 
and  G  Wynne  r.  Heaton,.l  Brown's  Ch.  Ca.  1.  I  refer  to  Fou- 
blanque's  references,  1  Fonb.  124,  125.  to  which  add  Berney  v.  TusoOi 
2  Ventr.  259.    Fairfax  v,  Trigg,  Cas.  Temp.  Finch,  314. 

Chancery  also  applies  the  principle,  of  the  Macedonian  decree,  to  con- 
tracts for  tlie  prize  money  of  sailors,  Baldwin  et  al.  v.  Rochford,  1  Wils. 
229.  Taylor  v.  Rochford,  2  Vez.  281.  How  v.  Weldon,  2  Vez,  516. 
This  last  class  of  bargains  however  were  made  void  by  20  Geo.  2. 
Ch.  24. 

It  is  also  extended  in  some  degree  to  contracts  between  Parent  and 
Child,  Cocking  v.  Pratt,  1  Vez.  400.  Young  v.  Peachy,  2  Atk.  254 
and  Glisson  v.  Ogden,  there  cited,  p.  258.  Heron  v.  Heron,  2  ^4Ltk« 
159.  Blundea  t^.  Barker,  1  P.  Wms.  639.  Hawes  t;.  Wyatt,  a  Br. 
Ch.  Ca.  156. 

Also  to  cases  of  Guardian  and  Ward,  Trustee  and  Cestui  ciue  trust 
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^iirfc  V.  Waring,  I  V.  Wins.  120.  Coxe's  note.  Hilton  v.  Hihon.  2  \ez. 
'547.  Gra  •  r.  Mansfield,  1  Vcz.  379,  Hamilton  v.  Mohun.  1  P.  W.  113. 
Osborne  v,  Chapinan,  2  Ch.  Ca.  157.  Hatch  v  Hatch,  9  Vez.  jimr.  232. 
*a  strong  case  in  point  of  time,  for  24  years  had  elapsed.  £ee  also  as  to 
\ime  elapsed,  Randall  r.  Enningtoii,  10  Vez.  423. 

Analagons  to  these,  are  the  cases  of  sales  made  hy  trnstees  and  pnr- 
chasers  for  themselves:  concerning  which  ihe  doctrine  seems  nearly  set- 
tled, that  no  person,  xvhether  gnardian,  frnstee,  attorney,  solicitor,  or  as- 
signee inten'sted  to  sell,  can  be  permitted  tobny:  Bovey  r.  Smith,  I 
Vem.  GO.  Whelpdale  r.  Cookson,  I  Vez.  Senr.  9.  confirmed  incxptc 
J.imes,  8  Vez.  jinir.  349.  Fox  v.  Macreath,  4  Br.  Ch.  Ca.  326.  425. 
Crowe  V.  Ballard,  3  Br.  Ch.  Ca.  120.  VFhirhote  v.  Lawrence.  3  Va 
jnnr.  750.  (the  rnle  somewhat  narrowed).  Lord  Hardwicke  v.  Vcnwn, 
^4  Vez.  411.  In  Campbell  v.  Vfalker,  6  Vez.  680.  Sir  W.  Grant,  M.  R 
lays  down  the  rnle,  that  a  tmstee  so  pnrchasing,  purchases  nnder  the 
liability  of  the  sale  being  set  aside  hy  cestui  que  trust.  It  would  be  bet- 
ter to  stick  to  Lord  Tliurlow's  rule  in  Crowe  v.  Ballard,  a  person  cm- 
p'oyed  to  sell,  should  not  be  permitted  to  buy  even  with  knowledge  of 
ihe  party  selling.  Thotigh  Sir  W.  Grant,  denies  there  ever  was  sacha 
rule.  In  ex  pte.  Reynolds,  6  Vez.  707.  assignees  of  a  banknTptcy  veie 
'discharged,  because  one  with  knowledge  of  the  other  purchased  atauc- 
Hion,  part  of  the  bankrupt's  estate. 

The  estates  were  directed  to  be  resold,  expte  Lacey,  6  Vez.  25.  Ek 
^pte.  Hughes,  Ih.  617.     Lister  v.  Lister,  lb.  631. 

So  purchase  of  a  bankrupt's  estate  by  the  solicitor  to  the  commissirw, 

set  aside  ex  pte.  James,  8  Vez.  343.  wherein  the  Chawcellor 

[  *646  ]     goes  *  far  toconfiim  Thurlow's  position.     See  also  Coles  r. 

Trecoihick,  9  Vez.  247.     Expte.  Bennet,  10  Vcz.  393.   Morte 

-r.  Royal,  12  Vez.  364.  and  Wright  r.  Proud,  13  Vez.  108.     SugdUVen. 

and  Fur.  331  to  367.      In  Campbell  v.  Walker,  5  Vez.  681.    SirW. 

"Grant,  M.  Tl.  who  seems  inclined  somewhat  to  relax  the  nile,  says  "the 

"  only  thing  a  trustee  can  do  to  protect  his  purchase,  is,  if  he  fcesitb 

"'absolutely  necessary  the  estate  should  be  sold,  and  he  is  ready  togi^ 

'''more  than  any  one  else,  that  a  bill  should  be  filed;  and  he  should  applf 

"  to  the  court  to  beconic  a  purchaser."    This  may  be  convenient  occa- 

i^ibilally ;  still  Lord  Thnrlow's  rule  is  the  best  upon  the  whole.    It  closes 

at  once,  all  the  doors  against  fraud. 

So  trustee  whether  sole  or  joint  cannot  be  receiver, r.  ToUaadj  8 

Yez.  72. 

The  general  principle  of  the  Macedonian  decree,  viz.  the  protecting 
from  fraud,  those  who  by  reason  of  inexperience,  or  want  of  knowl«dg^» 
are  unable  sufficiently  to  protect  themselves,  has  also  been  adopi^  t^ 
btb&rtetes  in  England,    a^velaiidt;.  08&iond,>3  R  Wms.  129.   <J^f^ 


^ 


T.  Devetiille,  cited  3  P.  Wms.  131.    Bridgeman  v.  Green,  8  Vcz.  627. 
Nantes  v.  Currock,  9  Vez.  182. 

Sd  in  cases  of  attorney  airJ  client,  any  nndne  advantage  of  snperior 
'knowledge,  confidence  reposed,  or  fear  excited,  will  be  snppressed, 
Walmsley  r.  Booth,  2  Atk.  25.  27.  Draper's  company  v.  Davis,  2  Afk. 
"294.  Sannderson  v.  Glass,  lb.  295.  Newman  v.  Payne,  2  Vcz.  Jan.  199. 
Middlcton  v  Wills,  4  Br.  Par.  Ca.  245.  Gibson  t?.  Jayes,  6  Vez.  266. 
Bcarmioiit  r.  Bolibee,  5  Vez.  485.  7  Vez.  699.  So  counsel  are  forbidden 
to  make  conditional  bargains.  Shapholone  v.  Hart,  Rep.  Temp.  Finch. 
477.  1  Eq.  Ca.  ab.  86.  All  there  cases  relate  to  the  continuance  of  tli© 
relationship  between  attorney  and  client  :  otherwise  they  do  not  apply; 
Oldham  v.  Hand,  2  Vez.  259.  The  practices  of  admin istra tore  ih  this 
-sttite,  render  the  application  of  these  cases,  too  often  necessary. 

Tit   VIIL  DenoxcUibusaclionibHSj  ii.3oA. 

Ex  waJefioiis  stj-vommJ]  The  action  twxalis,  which  lies  against  maft- 
t^fs  for  the  crimes  of  their  servants,  was  always  unknown  in  England ; 
'for  even  villeins,  before  the  tenures  in  villenage  were  abolished,  might 
have  been  convened  for  their  own  crimes.  Cow.  inst.  1.  4.  t.  8.  Bnt 
there  is  something  in  the  law  of  England  similar  to  a  nozal  action,  in 
I'egard  to  animals  and  things  inanimate,  by  which  the  death  of  a  man  is 
occasioned  ;  for  if  a  vicious  horse,  or  bull,  or  a  cart  drawn  by  horses  dr- 
oxcn,  occasions  the  death  of  any  person,  the  thing  or  animal,  which  did 
the  mischief,  becomes,  as  it  were,  sacred,  and  is  called  a  Deo- 
dand;  *(i.  e.  a  thing  given  to  God  ;)  because  it  was  sold  in  [  *6I6  ] 
ancient  times  by  the  king's  almoner,  who  distributed  the  mo- 
ney to  pious  uses.  But,  in  regard  to  Deodands,  the  law  makes  many 
distinctions;  e.  g.  if  a  ship  or  boat  is  laden  with  merchandise,  and  a  man 
Is  killed  or  drowned  by  the  motion,  yet  the  merchandise  are  no  Deo- 
dand,  though  the  accident  happened  in  fresh  water:  but  if  any  particu- 
lar merchandise  fal's  upon  a  man,  and  kills  him.  that  merchandise  shall 

be  Deodand,   but  not  the  ship. ^See  Hale's  Hist,  of  the  pi.  of  thd 

Crown.  Vol.  1.  p.  422.    Hawk.  pi.  of  the  Crown,  lib.  1.  cap.  26.    Har- 
ris. , 

I  am  answerable  for  the  misconduct,  unskilfulness  or  negligdnite  6f 
those  whom  I  employ.  Sarvis  v.  Hayes,  2  Str.  1Q04.  Anon.  1  Lord 
Ray,  739.  2  Salk.  441.  Bush  v.  Stainman,  1  Bos.  and  Pull.  404 
Stone  V.  Cart  Wright,  6  Term  Rep.  411.  Brucker  v.  Fromont,  6  Term 
Rep.  659.  Hugget  v,  Montgomery,  2  Bos.  and  Pull.  New  Rep.  446. 
Bussy  V,  Donaldson,  4  Dall.  206.  Snell  v.  Rich,  1  Johns.  Rep.  305.  1 
Camp.  N.  P.  497.  But  not  where  the  injury  arises  from  wilful  violence 
or.gross  negligence,  not  reasonably  connected  with  the  duty  in  whieh  I 
^^tmploy  bsDii  and  in  my  absence.    £&vigftac<v.  Roome,  6  TermEep. 
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]2.>.    M'Manus  v.  Cricket,  1  East,  106.    Morlcy  v.  Gaisford,  2  Hen.  E 
442.    2  Bays,  S.  Car.  34.5. 

Til.  IX.  Si  qnndrvpes  jxufprriam  fecisse  dlcaturj  p.  357. 
The  point  here  made,  of  equus  calc'Uro$us^  a  liorsc  accustomed  to kck 
— -6o5  conia  petere  solitas^  an  ox  accustomed  to  run  at  people,  is  adopiea 
in  modern  decisions.  So  case  lies  against  the  owner  of  a  dog  accustoic* 
cd  to  bite ;  and  of  this  the  owner  must  have  notice.  See  Tason  v.  Kftl- 
ing,  1  lx)rd  Raym.  606.  Buxenden  v.  Shary,  2  Salk.  662.  Smiih  r. 
Pelah,  2  Str.  1264.  Brook  v.  Copeland,  1  Esp.  N.  P.  Rep.  203.  Eoifx 
•.  Banks,  Cro.  Car.  254.  Kinnion  v.  Davis,  Cro.  Car.  487.  Jenkius?. 
Turner,  1  lord  Ray.  118. 
fk  1.  De  actlove  (ediUtia^  concurrents  atm  acthne  de  pavperie^  p.  ^^' 
De  eadem  re  cotfcurrentes.]  The  same  doctrine  is  delivered  by  l'p> 
an,  ff.  44.  t.  7.  1.  60.  ff.  50.  t.  17. 1.  130.  which  doctrine  we  must  un- 
derstand to  regard  penal  actions,  concurring  on  account  of  the  S3n:e 
thing,  but  yet  arising  from  different  facts  and  offences;  as  for  instaDce, 
if  a  man  steals  a  slave,  and  afterwards  murders  him,  such  a  cr:iii!>i^' 
may  lie  doubly  prosecuted,  for  theft  and  injurious  damage ;  forasil^c 
actions  of  theft  and  injurious  damage  would  arise  in  this  case  froindit' 
ferent  offences,  the  one  will  not  bar  the  other:  but,  on  the contranrJ* 
two  penal  actions,  concurring  on  account  of  the  same  thing,  ^l^oii** 
arise  from  the  same  cfTcnce,  the  cue  would  destroy  the  otl:cr;  oi;d  il:f^' 
fore  the  plaintiff  must  make  his  election.    Vid.  Cuj.  observ.  lib.  8.  c.2l 

Hotom.  ill  list,  quarst.  29.     Harris. 
[  ^647  ]        ♦  Tit.  Jl,  De  iis  per  qtios  agere  possumusj  p.  358. 

Aui  suo  ficmifie  ant  alieno,]  In  England  the  liberty  oi 
constituting  an  attorney  to  prosecute  suits  is  given  chiefly  by  ifcesiaii'S 
law.  vid.  20.  H.  3.  rap.  10.  12  Edw.  2.  cap.  1.  15  Edw.  2.  ca|i  I 
7  Ric.  2  cap.  14.  7  Hon.  4.  cap.  13.  29.  Eliz.  cap.  5.  For  by  *« 
common  law,  the  plaintiff  or  defendant,  demandant  or  tenant,  conM«^^ 
appear  by  attorney  without  the  king's  writ,  or  letters  patent,  biitorf* 
to  follow  his  suit  in  his  own  proper  person.  AttuiTn  est  [says  tw 
author  of  the  Mirror]  a  reteiner  attorney  sans  breve  de  la  chanrerie.  ^^ 
Litt.  128.  a.     Harris. 

In  cases  requiring  corporal  punishment,  a  proctor  was  not  allo^^ 
Dig.  48.  1. 13. 
A  proctor  in  England  must  file  his  power  by  4  and  6  Ann.  eh.  16' 
Mandamus  will  not  lie  to  reinstate  a  proctor.     Leigh's  case,  3. 1*^ 
332. 

When  a  proctor  ceases  to  be  so,  and  in  what  cause,  see  Hall's  P^*^' 
tice  of  the  court  of  admiralty,  p.  20.  A  letter  of  attorney  is  onlyj 
power  to  transact  business  ad  negotia :  a  warrant  of  attorney  is  ^ 
litem.    See  an.  instructive  case  as  to  the  acts  of  an  attorney,  ^^  ^ 
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distiuctioQ  between  our  attorneys  at  law,  and  the  proctors  of  the  Roman 
law.     Denton  v.  Noyes,  6  Johns.  Rep.  N.  Y.  302.  et  seq, 

TiL  XL  De  satisdatlonibus^  p.  360.  Dig.  46.  7.  9.  and  46.  7.  20. 
Dig.  2.  8.  The  securities  or  cautions  judicially  required,  are,  jndicto 
ststl:  to  attend  and  appear  during  pendency  of  the  suit.  Derato:  to 
confirm  the  acts  of  his  attorney  or  proctor.  Judicium  solai :  to  pay  tho 
sum  adjudged  against  him. 

These  were  taken  etlher  by  sureties,  CauUofide  jussoria.  6y  depo* 
sit,  Cautio  pignoraiitia.  By  oath, ^'t/ra/o;ia ;  and  in  some  cases  by  bare 
promise  only,  nudi  promissoria.  See  an  useful  book,  Hall's  admiralty 
practice,  p.  13. 

The  plaintiff  also  is  required,  by  the  civil  law  generally,  to  find  cau- 
tion, to  prosecute  the  suit ;  to  pay  costs  if  the  judgment  be  against  him, 
and  to  confirm  the  acts  of  his  attorney;  See  Nov.  33.  1.  and  2.  Nov. 
96.  2.     Nov.  112.  2  and  Edict.  7.  Jusiiniani. 

Tit.  JCIL  De  perpetuis  et  iemporaltbus  actiowbus^  p.  363. 

Perpetuo  solere.  As  to  the  English  acts  of  hmitation,  sec  Co.  Litt. 
118.  a.  2  Co.  Inst.  94,  95.  32  Hen.  S  ch.  2.  21  Ja.  1  ch.  16.  General- 
ly in  England  this  act  must  bn  pleaded :  in  New- York  the  limitation  act 
may  be  given  in  evidence  under  the  general  issue  and  notice.  In  Penn- 
sylvania, it  is  pleaded,  except  in  ejectment. 

Constitutonibus  introductum.  Cod.  7.  39.  4  and  5.  Cod.  [  *648  ] 
7.  40.  Dig.  5.  5. 

^  1 .  De  aciionibus  quce  in  hcoredes  iranseunt  vel  non.  p.  364 

In  England,  and  generally  in  America,  Actio  personalis  moritur  evm 
persona.  This  ought  not  to  be  the  case  in  several  kinds  of  action,  as 
battery,  mayhem,  seduction  &c.  Under  the  Roman ^law,  actions  for 
torts  descended  to  the  heirs,  but  did  not  survive  against  the  heirs.  Dig. 
60.  16.  38.     Dig.  2.  10.  1.     Dig.  4.  7.  4.  and  5. 

Tit.  X.  De  exceptionibus,  p.  365.  This  is  a  general  view  of  what 
may  be  called  the  special  pleading  of  the  Roman  law. 

$  6.  De  coeteris  exceptionibus,  p.  367.  Exlatioribus  digestorum  librls. 
Dig.  4.  1. 

^  10.  De  dilatoriis,  p.  268.  Subjacere  cencemvs.  Neither  the  cousti« 
tution  of  Zeno  or  of  Justinian  here  referred  to.  is  extant. 

^  Ih  De  dilaioriis  ex  persona,  p.  269.     Fleas  in  abatement. 

Tit  XIV.  De  replicationibus,  p.  370.  Rejoinders,  surrejoinders,  re- 
butters, surrebutters. 

^  4.   Quce  exceptiones  Jide-jussoribus  pro  stint  vel  non^  p.  371. 

See  ante  Inst,  3.  21.  de  fide-jv^sortlvs :  and  Inst.  4.  13.  3. 

On  the  subject  of  mutuality  between  principal  and  surety,  sec  ex- 
parte  Gifford,  6  Vez.  806.  and  Wright  tr.  Morely,  11  Vez.  12.  22. 

TU.  XV.  De  interdict  is,  p.  372.    Interdicts  are  now  out  of  use. 


6M  NOTSS; 

*  ■ 

Thero  is  no  differeuot  betweea  iaterdicU  and  aouons.  SeetheStb 
section  of  this  title. 

^  3.  De  inierd'ictU  adlpUeendtr^  p.  317.  Tlie  Salrian  interdict vas 
drawn  up  by  Sairius  Jutiauus  at  the  order  of  the  emperor  AdriaD. 
Dig.  43.  33 

^  ^  De  interdktis  reiinenda^  p.  874  This  sectim  advanea  tht 
common  legal  maxim  of  our  law,  in  cequali  jure^  tMiior  est  eu$dit»f^ 
mdenti9. 

Uti  possidetis.    Dig.  43.  17.    Ulp.  Lib.  63.    Cod.  8.  6. 

U^ubi    Dig.  43.  31. 

$  6.  De  itUerdicto  reetfperandcB,  p.  377.  Sed  ex  c^^uptifufyli^ 
Cod.  a  4.     Tenentur  lege  Julia.    Dig.  43.  16.    Dig.  47.  I. 

TU.  XVL  Depcsna  iemere  lUigantium,  p.  379. 

$  1.  Dejurejtirando  et  pcena  pecuniarily  p.  379. 

This  includes  our  Pennsylvania  practice,  of  an  affidavit  of  d^fenc^W 
affidavit  that  a  certiorari  is  not  taken  out  for  the  purpo^  of  deiaf  i^ 
The  ancient  action  of  calumny,  was  similar  to  our  acticm  on  the  case  lor 
malicious  prosecution.  As  to  amerciament  in  respect  of  suits,  flujeri- 
opirdia,  and  the  capiatur  pro  fiue  of  the  English  practice,  see  Scrjeaot 

Williams's  note  1.  to  Mortlake  v.  Charlton,  2  Sauad.  l^*^ 
[  •649  ]  ^Ex  consiitHtione.]  The  oath  of  calumny  was  in  ^ 
long  before  the  reign  of  Justinian^  as  appears  from  niaof 
passages  in  the  digests;  ff.  10.  t.  2.  1.  44  flF.  12.  t.  2.  II.  16.  34  ff  39  ^ 
2.  1.  13.  {>  3.  Qui  damni  infecti  caveri  sibi  postulate  privs  de  calvf^^^ 
Jtdrare  debtt.  And  in  section  4  of  the  same  book  are  these  words- — ^' 
alleno  nomine  caveri  mihi  daf^ni  infecti  postulem^  jurare  deiteo^  kos  cai- 

VMNliS  CAUSA  IP  BUM,  CUJUS  NOMINE  CAUTUM   POSTULO,  FUIS8G  PCSIHUIC^I^ 

Uipiaru 

But  the  oath  seems  afterwards  to  have  fallen  into  desuetude,  aod^ 
have  been  ouly  revived  by  the  constitution  referred  to;  part  of '^'"^ 
is  conceived  in  the  following  terms.     Actor  quidem  jurats  NQ.'f  ^^' 

NlANDI  ANIMO  LITEM   SE  MOVISSE   SED  JESTIMANDO^BONAM  CAUSA  BABEKE- 

Reu9  aiUem  non  aider  suis  allegationibua  utatury  nisi  pruts  ei  ip^^l 
ravcrit ; — quod,   putans  se  bona  instantia  uti,  ad  kelucta^WM  w*^^' 
NEKiT.  Cod.  2.  t  59.  1.  2. 

The  canon  law  permits  even  a  proctor  to  swear  in  anim^t^  °^^^ 
sni,  vid.  decret.  Greg.  ix.  lib.  2.  t.  7.  And  this  wa3  formerly  the  fi^^' 
tice  in  all  the  ecclesiastical  courts  in  England,  vid.  ord.  judkki^^^- 
99.  and  110.— canon  132.— But  the  path  of  calumny  is  now  dis"fc^^;°' 
only  in  England,  but  also  in  those  countries,  where  the  ca?ion  law  is  i 
full  force,  and  where  the  civil  law  is  the  law  of  the  land,  vid.  La]^^^ 
prudence  da  Code  conftret  avec  les  ordnances  Ji7*f2Uf  de   Fr^ncA*  w 

1.  p.  897 Qroenw.  df  U.  qf^.  in  Aian^  i^.  t  lQ.—Pli^lU^^^  ^^^ 

on  IL  abr.  tractatus  lib.  1  cap.  a     Harris. 


NOTES.  ^ 

Alia  nostra  consUtiUione.]  vid.  Cod.  3.  t.  2.  1.  14.  et  novellam.  Pa- 
troni  auUem  causarum,  ^.     Harris. 

^  2.  De  infamia,  p.  3S0.     Ignominiosi  Jiutii,  Dig.  3.  2.    Cod.  2.  12. 

Non  coniraris  actionibus.  Nam  in  contrariis  judiciis  de  doh  aut  per" 
Jidia  non  agitur  ;  sea  iantiim  de  calculo  et  s^pputatione  ejus,  quod  con- 
trarib  judicio  agenti  abesL  Vinn. 

Pennsylvania,  to  the  infinite  disgrace  of  her  jurisprudence,  makes 
no  difference  between  a  debtor  on  account  of  crime,  and  a  debtor  on 
account  of  contract :  under  the  insolvent  laws,  a  convicted  criminal  is 
permitted  to  defraud  the  officers  of  court  of  their  fees ;  and  though  in 
jail  for  damages,  given  for  the  most  atrocious  injuries  to  person  or  char- 
acter, this  is  no  bar  to  his  deliverance.  Under  the  practice  of  th^  in- 
solvent laws  of  this  state,  they  appear  to  be  enacted  for  the  protection 
of  criminals,  and  swindlers,  as  the  favourites  of  the  legislature :  and 
this,  under  the  notipn,  that  all  imprisonment  on  account  of  pecuniary 
obligation,  is  contrary  to  the  mild  character  required  in  the  laws  of  a 
democracy. 

*^  3.  De  in  Jus  vocando,  p.  381.    Dig.  2.  4.  Cod.  2.  2.  {   ♦650  ] 

Tit,   XVIL  De  officio  Judicis,  p.  382. 

^  4.  Familice  erciscundcpy  p.  i384.  This  is^our  suit  by  writ  of  parti- 
tion. See  acts  of  assembly  of  Pennsylvania  digested  by  Purdon  tit.  Par- 
tition, and  Walker  v.  Dilworth  et  al  2  Dall.  257.  and  M*Kee  et  al.  r. 
Straub  et  al.  2  Binn.  1.  by  which  it  was  settled  that  8  and  9  W,  3  ch. 
31.  concerning  partitions,  does  not  extend  to  this  state. 

^  6.  Finium  regundorum,  p.  385. 

Si  finium  regundorum]  The  writs  de  perambulatione  faciendo,  and 
de  raiumalibus  divisis,  are  ofthe  same  use  in  the  law  of  England,  as  the 
judicium  finiiim  regundorum  in  the  Roman  law. 

The  writ  de  perambulatione  lies,  when  two  lordships  are  near  each 
other,  and  some  encroachment  hath  been  made;  for  then,  by  assent  of  ^ 
both  lords,  the  sheriff  shall  take  with  him  the  parties  and  their  neigh- 
bours, and  shall  make  perambulation,  and  fix  the  bounds,  as  they  were 
before.  But,  if  one  lord  encroaches  upon  another,  and  will  not  agree  to 
a  perambulation,  the  party  aggrieved  shall  have  the  writ  rationalibus 
divisis  against  the  other,  vid.  Terms  de  la  ley,  and  Fitzherbert's  nat 
brev.  p.  303.  809.     Harris. 

Tit.   XVIIL  Depublicis  Judiciis  p.  386. 

^  3.  Exempla.     De  Uesa  majestcUe^  p.  387. 

Lex  Julia  magistratis.]   v.  d.  ff.  48.  t.  4.  and  Calvin's  Uxiconjuri^ 

cum. 

In  England  the  stated  judgment  for  high  treason,  in  all  cases  except 
counterfeiting  the  coin,  is,  that  the  offender  shall  be  drawn  to  the  plape 
of  execution,  and  there  hanged  by  the  neck  and  cut  down  alive ;  that 
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his  entrails  shall  be  taken  out  and  burned,  his  head  cut  off,  his  bctdy 
quartered,  and  his  head  and  quarters  put  up,  where  the  king  shall  di- 
rect. The  judgment  in  the  case  of  a  woman  is,  ''  that  she  shall  be 
drawn  and  burned." 

In  this  judgment  is  implied,  the  forfeiture  of  all  the  offender's  manors, 
lands,  tenements,  and   hereditaments:  his  wife  loses  her  dower:   his 
children  become  base  and  ignoble :  he  loses  his  posterity ;  for  his  blood 
is  stained  and  corrupted.    All  his  goods  and  chattels  are  likewise  for- 
feited.    3  Co.  Inst.  200,  211.  Strahan's  Domat.  supp.  Hale's  pi.  of  the 
^  crown,  268.     Harris. 

$  4.  De  adultmisy  p.  387. 

Lex  Jvlia  vid.  ff.  48.  t.  5.  ad  legem  Juliam  de  adulteriis  coercendis. 

Gladio  punit.]    In  England,  and  most  other  countries  at  this  day, 
adulterers  are  punished  by  fine. 

Cum  maBculis  nefandum  libidinem.]     The  crime  here  meant  is  bugge- 
ry or  sodomy ;  under  which  words  all  unnatural  carnal  cop- 
[  *661  J     ulations  are  *to  be  understood.     The  ancient  English  law- 
yers all  agree,  that  it  ought  to  be  punishedr  with  death.  tiZtf- 
mo  suppUcio;  though  they  differ,  as  to  the  manner  of  inflicting  it     Brit- 
ton  say,  that  Sodomites  and  miscreants  shall  be  burned : — Fleta  "writes, 
that  they  shall  be  buried  alive ;  pecorantes  et  sodomitCB  in  terra  vivi  con- 
fodiantur — The  author  of  the  mirror  also  delivers  himself  much  to  the 
same  purpose ;  and  adds,  that  Sodomie  est  crime  de  majestie  vers  le  roy 
eelester.    At  this  day  by  25  Hen.  8.  cap.  6.  and  5  Eliz.  17.  the  commit- 
ters of  this  crime,  whether  male  or  female,  are  no  otherwise  punishable, 
than  as  common  felons,  who  are  denied  the  benefit  of  the  clergy.     3  Co. 
Inst.  cap.  10.      Hawk.  pi.  of  the  crown,  lib.  1  cap.  4.     But  it  was 
doubted  by  some  of  the  judges  in  the  4th  year  of  Geo.  1.  (though  with 
Uttle  reason  according  to  Fortescue)  whether  a  man,  indicted  for  bu<^- 
gery  with  a  woman,  could  legally  be  convicted  upon  the  above  men- 
tioned statute  of  25  H.  8.  See  the  King  v,  Wiseman,  Fortescue's  Repts, 
91.     Harris. 

See  the  notes  of  8  Gibb.  R.  Hist.  19. 

Siuprvm.  In  Dean  v.  Peel,  5  East,  45.  it  was  decided,  that  a  father 
could  not  have;>er  quod  serviHum  amisit,  if  his  daughter,  though  a  mi- 
nor lived  at  the  time  of  the  seduction  in  another  person's  family  but  re- 
turned to  her  father  who  maintained  her.  This  is  something  hke  a  sac- 
rifice of  justice  to  form. 

^  6.  Lex  Cornelia  de  sicanis,  p.  387.  vid.  ff,  48,  t.  8.  ad  legem  Cor^ 
fieliam  de  sicariis  et  venefids. 

Venefici  capUe  damnatur.]  In  England,  all  persons  suspected  of  con- 
juration, witchcraft,  or  inchantments,  were  anciently  cited  into  the  spirit- 
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ual  «ourts,  where,  if  they  were  found  guilty,  sentence  was  pronounced ; 
upon  which  the  aid  of  the  secular  power  was  demanded  by  the  ecclesi- 
astical judge,  and  the  supposed  dehnquents  were  burned,  as  heretics,  by 
virtue  of  the  writ  de  fuBrctico  comburendo  ;  which  was  taken  away  by 
the  29th  of  Charles  the  2d,  cap.  9.     Vid.  3  Co.  Inst.  44,  46. 

Thus  the  ecclesiastical  judges  had  the  entire  jurisdiction  in  respect  to 
sorceries  and  enchantments,  which  were  all  ranked  under  the  general 
term  heresies,  till  the  statute  of  the  33  H.  8,  which  was  the  first  statute, 
by  which  any  of  these  oflfences  were  made  felony :  but  this  act  was  re- 
pealed by  the  1st.  of  Edward  VI.  cap.  12. 

Conjuration  and  the  invocation  of  wicked  spirits  were  afterwards  made 
felony  by  5  Eliz.  cap.  16.     And  again,  by  a  statute  in  the  first  year  of 
James  the  first,  by  which  the  6th  of  Eliz.  is  repealed. 
The  1st  of  Jac.  1.  cap.  12.  is  to  the  following  purport 
"  That  the  act  of  6  Eliz.  against  conjurations,  inchantments,   and 

"  witchcrafts,  be  utterly  repealed That  if  any  person  or 

"  persons  *shall  use,  practice,  or  exercise  any  invocation  or  [  *662  ] 
"  conjuration  of  any  evil  and  wicked  spirit;  or  shall  consult, 
*'  covenant  with,  entertain,  employ,  feed  or  reward  any  evil  and  wicked 
"  spirit,  to  and  for  any  intent  or  purpose ;— or  take  up  any  dead  man, 
"  woman  or  child,  out  of  his,  her,  or  their  grave,  or  any  other  place, 
"  where  the  dead  body  resteth,  or  the  skin,  bone,  or  any  other  part  of 
"  any  dead  person,  to  be  employed  in  any  manner  of  witchcraft,  inchant- 
"  ment,  charm  or  sorcery,  whereby  any  person  shall  be  killed,  destroy- 
"  ed,  wasted,  consumed,  pined  or  lamed  in  his  or  her  body,  or  any  part 
**  thereof;  that  then  every  such  offender,  or  offenders,  their  aiders, 
"  abettors,  and  counsellors  being  guilty  of  any  of  the  said  offences,  duly 
"  and  lawfully  convicted,  shall  suffer  pains  of  death,  as  a  felon  or  felons, 
"  and  shall  lose  the  benefit  of  clergy  and  sanctuary. 

''  And  further,  to  the  intent  that  all  manner  of  practice,  use  or  exer- 
"  cise  of  witchcraft,  inchantmeut,  charm  or  sorcery,  should  be  firom 
"  henceforth  utterly  abolished,  be  it  enacted,  that,  if  any  person  or  per- 
"  sons,  shall  from  and  after  the  feast  of  St  Michael  next  coming,  take 
"  upon  him  or  them  by  witchcraft,  inchantment,  charm  or  sorcery,  to 
"  tell  or  declare  in  what  place  any  treasure  might  be  found,  or  where 
"  goods,  or  things  lost  or  stolen,  should  be  found,  or  to  the  intent  to  pro- 
"  voke any  person  tp  unlawful  love;  or  whereby  any  cattle  or  goods  of 
"  any  person,  shall  be  destroyed,  wasted  or  impaired;  or  to  hurt  or  de- 
*'  stroy  any  person  in  his  or  her  body,  although  the  same  be  not  effected; 
"  that  then  all  persons,  so  offending,  and  being  convicted,  shall  suffer  a 
"  year's  imprisonment,  and  stand  in  the  pillory  once  every  quarter  for 
"  six  hours,  and  there  openly  confess  his  or  her  error,  and  offence."  The 
second  offence  is  felony.    1  Jac.  1.  cap.  12. 
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Lord  Coke  hath  written  a  learned  comment  upon  this  statute,  in  ^icb 
hfe  declares,  that  it  would  be  a  very  great  defect  in  government,  to  suffer 
1^  great  an  abomination,  as  conjuration,  witchcraft,  and  sorcery,  to  pass 
-^iiti  impunity,     3  Inst.  44. 

But  the  tendency  of  the  statute  of  the  1st  of  James  the  1st,  may  best 
appear  from  the  cheats,  perjuries,  and  various  other  mischiefs,  which  it 
produced,  to  the  ruin  of  many  innocent  persons ;  all  which  are  but  too 
well  known  to  require  any  particular  mention.  Vid  Mather's  Hist  of 
New  England ;  and  Salmon's  Universal  Traveller,  vol.  II.  p.  695.  This 
act  nevertheless  continued  to  be  a  scandal  and  reproach  to  the  good  sense 
of  the  nation,  till  the  9th  year  of  George  the  2d,  when  it  was  enacted  by 

parliament "  That  the  statute,  made  in  the  first  year  of  king  James 

"  the  first,  intitled,  An  act  agaitisi  c^yijuration,  witchcraft^  and  deaKng 

"  with  evil  and  wicked  spirits,  shall  be  repealed  and  utterly 

[  *653  ]     "  *void,  except  so  much  as  repeals  the  statute  of  the  5th  of 

"  Elizabeth,  intitled  an  act  against  conjuration^  &c.  &c-" 

"  that  an  act  passed  in  Scotland,  in  the  ninth  parliament  of  Queen  Ma- 

"  ry,  intitled  Aneniis  witchcrafts,  shall  be  repealed ^and  that  from  the 

**  24th  of  June  no  prosecution,  suit  or  proceeding,  shall  be  carried  on 
"  against  any  person  for  witchcraft,  sorcery,  inchantment,  or  conjura- 
"  tion,  or  for  charging  another  with  any  such  offence,  in  any  couit 

"whatsoever  in  Great  Britain but  that  any  person,  pretending  to 

"  exercise  witchcraft,  tell  fortunes,  or  discover  stolen  goods,  shall  suffer 
"  imprisonment  for  one  whole  year,  stand  in  the  pillory  once  every  qu^' 
"  ter  for  an  hour ;  and  if  the  court  shall  think  proper,  be  obliged  io  gi^« 
"  sureties  to  behave  well  for  the  future."     9  Geo.  2.     Harris. 

Thus  far  Harris :  to  whose  note  add  Cod.  9.  18.  Those  who  dcsiie 
further  information  on  the  practical  comments  that  have  taken  place,  on 
that  notable  passage  in  the  old  Testament,  "  Thou  shalt  not  suffer  a 
witch  to  live,"  may  consult  Sir  James  Melville's  memoirs  as  to  the  exam- 
ination of  the  witches  before  James  6th  of  Scotland  :  the  trial  of  Amy 
Dllny  and  Rose  Cullender,  widows,  both  of  Leystoff,  in  Suffolk,  hefoie 
Sir  Matthew  Hale,  on  the  10th  of  March,  16th  Ch.  2nd,  at  Bury  St  Ed- 
hionds,  where  says  the  account,  "  in  conclusion,  the  judge  and  all  the 
"  court  were  fully  satisfied  with  the  verdict,  and  thereupon  gave  ju^g' 
"  ihent  against  the  witches  that  they  should  be  hanged.  They  were 
"  much  uirged  to  confess,  but  would  not :  on  the  17th  of  March  fol^v^- 
"  ing,  they  were  executed;"  much  to  the  credit  of  Sir  Matthew  Hale- 
See  ali^  the  statements  which  Ch.  Justice  Marshall  in  His  life  of  ^^^" 
fiigton  Vol.  1.  Appendix  page  9,  gives  of  the  proceedings  of  the  bigots 
of  Pf ew  England  in  1692,  from  Hutchinson ;  and  Pr.  Feriar's  essay  on 
popular  illusions  in  the  Manchester  transactions. 

$  6.  De  parracidiis,  p.  388.    Vide  Dig.  4S.  8  and  9,    Dod.  9. 16  and 
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17.  'De  le^e  Pompeia  de  porracidiis.  On  the  laws  de  sicariis  et  parrici- 
diis,  see  further  Cod.  Theodos.  9.  14  and  15.  with  Godefroy's  commenta- 
ry, V.  3.  p.  84^-118. 

§  7.  Defalsis.y.  389.  Dig.  48,  10.  5  Eliz.  ch.  14.  8  Geo.  1.  eh. 
22.  12  Geo.  1.  ch.  22.  2  Geo.  2.  ch.  25,  &c.  Our  Pennsylvania  act 
respecting  forgery. 

$  8.  De  vi,  p.  389.     Dig.  48.  6.  7.     Cod.  9.  13. 

§  9.  De  pecuhtus^  p.  390.  A  pecore^  in  which  wealth  chiefly  consisted 
in  early  times.     Dig.  48.  13. 

§  10.  De  plagiariis,  p.  390.  Dig.  48.  15.  Cod.  ;9.  20.  I  have  al- 
ready spoken  of  kidnapping,  at  sect.  9.  of  Tit  1.  of  this  book  of  the  In- 
stitutes. 

*^  11.  De  dmbitu,  p.  391.  [  *654  ] 

Lex  Jtdia  de  ambiiu.]     Vid.  ff.  48.  t.  14. 

The  crime,  which  the  Romans  call  ambitus^  is  committed  by  procur- 
ing any  public  office  with  money,  or  otlier  gifts ;  and  it  seems  to  be  the 
same  oflfence  in  regard  to  temporal  offices,  as  simony  is  in  regard  to 
spiritual  preferment.     Decret.  Greg.  ix.  Lib.  5.  t.  3. 

But  arnhitus^  or  the  buying  and  selling  of  offices,  ceased  to  be  crimi- 
nal, and  became  common  among  the  Romans,  soon  after  the  demolition, 
of  the  republic ;  and  this  practice  continued,  till  Justinian,  becoming 
sensible  of  its  evil  tendency,  enforced  the  ancient  laws  in  order  to  restrain 
it.     Nov.  8.  cap.  1.7. 

In  France,  judicial  offices  are  publicly  set  to  sale,  and  generally  sold 
to  the  highest  bidder ;  and  perhaps,  as  Tinney  observes,  there  may  be 
less  reason  to  prohibit  this  species  of  commerce  in  a  monarchy,  than  in 
a  democracy. 

But  in  England  the  statute  of  the  5th  and  6th  of  Edw.  VI.  restrains 
**  all  persons,  under  pain  of  forfeiture  and  disability  for  the  future,  from 
"  buying  certain  offices,  which  concern  the  king's  revenue,  and  the  ex- 
"  eculion  of  justice."  And  under  these  offices  not  only  that  of  the  chan- 
cellor of  a  diocess  is  comprehended,  but  also  that  of  a  commissary  and 
register ;  for  it  was  resolved  in  the  case  of  doctor  Trevor,  the  chancellor 
of  a  diocess  in  Wales,  that  both  the  offices  of  chancellor,  and  register, 
are  within  the  statute,  because  they  concern  the  administration  of  jus- 
tice. 3  Co,  Inst.  148.  12  Co.  Rep.  78,  79.  3  Lev.  289.  Woodward 
V.  Fox.     Harris. 

Lex  Julia  repetundarum,]  This  law  forbids  all  persons  in  public  of- 
fices to  take  money  or  presents,  either  for  administering  justice,  or  com- 
mitting injustice.  Lega  Julia  repetundarum  [pecuniarum]  tenetur^  qui, 
cum  aliquam  patesiem  haberet,  pecuniam  ob  judicandum  decemendumve 
acceperii,  ff.  48.  t.  11. 

Fortescue,  on  the  laws  of  England,  declares  *'  bribery  to  be  a  great 
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'^  misprision,  which  is  committed,  when  any  man  in  a  judicial  place, 
"  takes  any  fee  or  pension,  robe  or  livery,  gift,  reward  or  brocage  of  any 
"  person  who  hath  to  do  with  him  in  any  way,  for  doing  his  office,  or 
*<-by  color  of  his  office,  but  of  the  king  only,  unless  it  be  of  meat  and 
"  drink,  and  that  of  small  value,  cap.  51."     3  Co.  Inst.  145.    Harris. 

De  anona].  The  crime  fraudcU(B  anoruB  is  that  of  abusing  the  mar- 
ket9,  by  raising  the  price  of  provisions,  forestalling,  monopolizing,  fa- 

This  oflFencfi  is  punishable  in  England  by  imprisonment  and  forfeiture 
of  the  goods  or  merchandize  forestalled.  See  25  Ed.  3.  cap.  3.  2  Ric 
2.  cap.  2.    27  Ed.  3.  cap.  11.  5,  6  Edw.  6.  cap.  14.     3  Co.  Inst  p.  195 

^De  tesidaiis.]     Crimen  residui  is  committed  by  retaining 

[  *655  ]     the  public  money,  or  converting  it  to  other  uses  than  those, 

to  which  it  was  appropriated.     Lege  Julia  de  residuis  ien^ 

tUTj  qui  publicam  pecuniam  ddegcUam  in  nsum  aliquem  reHnuitj  nej^ 

in  eum  consumpsU.    ff.  48.  t  13.     Harris. 


SNB  OF   THE   NOTES. 
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APPENDIX   I. 
FRAGMENTS 

OF  THE 

TWELVE   TABLES, 

FROM  FATHERS  CATROU  AND  ROUILLE. 
Hook's  Rom.  Hist  Vol.  2.  p.  314.  8vo. 


TABLE  L 


OF  LAW    SUITS. 

I.  Law.  Go  immediately  with  the  person  who  cites  you  before  the 
judge. 

II.  Law.  If  the  person  you  cite  refuses  to  go  with  you  before  the  judge, 
take  some  that  are  present  to  be  witnesses  of  it,  and  you  shall  have  a 
right  to  compel  him  to  appear. 

III.  Law.  If  the  person  cited  endeavors  to  escape  from  you,  or  puts 
himself  into  a  posture  of  resistance,  you  may  seize  his  body. 

IT.  Law.  If  the  person  prosecuted  be  old,  or  infirm,  let  him  be  car- 
ried in  a  Jumentum,  or  open  carriage.  But  if  he  refuse  that,  the  pros- 
ecutor shall  not  be  obliged  to  provide  him  an  Arcera,  or  covered  car- 
riage. 

V.  Law.  But  if  the  person  cited  find  a  surety,  let  him  go. 

YI.  Law.  Only  a  rich  man  shall  be  security  for  a  rich  man.     But  any  ^ 
security  shall  be  sufficient  for  a  poor  man. 

YII.  Law.  The  judge  shall  give  judgment  according  to  the  agreement 
made  between  the  two  parties  by  the  way. 

Vni.  Law.  If  the  person  cited  has  made  no  agreement  with  his  ad- 
versary, let  the  Praetor  hear  the  cause  from  sun-rising  till  noon ;  and 
let  both  parties  be  present  when  it  is  heard,  whether  it  be  in  the  Forum, 
or  Comitium. 

IX.  Law.  Let  the  same  Prsetor  give  judgment  in  the  afternoon,  though 
but  one  of  the  parties  be  present. 

X.  Law.  Let  no  judgments  be  given  after  the  going  down  of  the 
sun. 
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XI.  Law.  When  the  parties  have  pitched  upon  a  judge  or  arbitra- 
tor by  consent,  let  them  give  securities  that  they  will  appear.  Let 
him  who  does  not  appear  in  court,  pay  the  penalty  agreed  upon,  unless 
he  was  hindered  by  some  great  fit  of  sickness^  or  by  the  performance  ox 
some  vow,  or  by  business  of  state,  or  by  some  indispensable  engagement 
with  a  foreigner.  If  any  one  of  these  impediments  happen  to  the  judgr 
or  arbitrator,  or  either  of  the  parties,  let  the  hearing  be  put  off  to  another 
day. 

XII.  Law.  Whoever  shall  not  be  able  to  bring  any  witnesses  to  prove 
his  pretensions  before  the  judge,  may  go  and  make  a  clamour  for  three 
days  together,  before  his  adversary's  .house. 


TABLE  II. 


OF  BOBBEBIBS. 


I.  Law.  He  that  is  attacked  by  a  robber  in  the  night,  let  him  not  be 
punished  if  he  kills  him. 

II.  Law.  If  the  robbery  be  committed  by  day,  and  if  the  robber  be 
taken  in  the  fact,  let  him  be  beaten  with  rods,  and  become  the  slave  oi 
him  whom  he  robbed.  If  the  robber  be  a  slave  already,  let  him  be 
beaten  with  rods,  and  thrown  down  headlong  from  the  top  of  the  capi- 
tol.  If  he  be  a  child,  under  the  age  of  puberty^  let  him  be  corrected,  ac- 
cording to  the  Prcetor^s  diecretion,,  and  let  reparation  be  made  to  the  io- 
jured  party. 

III.  Law.  When  robbers  attack  any  person  with  arms,  if  the  perecBi 
attacked  has  cried  out  for  help,  he  shall  not  be  punished  if  he  kill  the 
robbers. 

IV.  Law.  When  upon  a  legal  search  any  stolen  goods  are  found  in  a 
house,  the  robbery  shall  be  punished  upon  the  spot,  as  if  openly  ai^l 
publicly  committed. 

V.  Law.  For  robberies  committted  privately,  the  robber  shall  be  con- 
demned to  pay  double  the  value  of  the  things  stolen. 

VI.  Law.  ^Whosoever  shall  cut  down  trees,  which  do  not  belomr  to 
him,  he  shall  pay  25  Asses  of  brass,  for  every  tree  so  felled. 

VII.  Law.  If  any  one  comes  privately,  by  night,  and  treads  down 
another  man's  field  of  com,  or  reaps  his  harvest,  let  him  be  hanged  up, 
and  put  to  death,  as  a  victim  devoted  to  Ceres,  But  if  he  be  a  child, 
under  the  age  of  puberty^  let  the  Prcetor  order  him  to  be  corrected  as  he 
shall  think  fit,  or  let  double  satisfaction  be  made  for  the  damage  he  has 
done.   . 
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TTII.  Law.  If  a  robber  and  the  person  robbed  agree  together  upon 
terms  of  restitution,  no  farther  action  shall  lie  against  the  robber. 

IX.  Law.  Pre^ription  shall  never  be  pleaded  as  a  right  to  stolen 
goods,  nor  shall  a  foreigner  have  a  right  to  the  goods  of  any  Rornofi  9it- 
izen,  by  the  longest  possession. 

X.  Law.  If  any  one  betrays  his  trust,  with  respect  to  what  is  de- 
posited in  his  hands,  let  him  pay  double  the  value  of  what  was  so  depo-: 
sited,  to  him. who  entrusted  him  with  it. 

XI.  Law.  If  any  one  finds  any  of  his  goods  in  another  man's  posses- 
sion, who  became  possessed  of  them  by  a  breach  of  trust,  let  the  PvcB' 
tor  nominate  three  arbitrators  to  judge  of  it.  And  let  the  wrongful 
possessor  pay  double  the  value  of  what  he  has  gained  by  detaining 
them. 

Xn.  Law.  If  a  slave  has  committed  a  robbery,  or  done  any  dan^r 
age,  with  the  privity,  and  at  the  instigation  of  his  master,  let  the 
master  deliver  up  the  slave  to  the  person  injured,  by  way  of  compensa- 
tion. 


TABLE  III. 

OF  LOANS,   AND   THE   RIGHT  OF   CREDITORS   OVER  THEIR   IjkE^QI^B^ 

I.  Law.  Let  him  who  takes  more  than  one  per  cent,  interest  for  mo- 
ney, be  condemned  to  pay  four  times  the  sum  lent. 

II.  Law.  When  any  person  acknowledges  a  debt,  or  is  condemned  ^ 
pay  it,  the  creditor  shall  give  his  debtor  thirty  days  for  the  payment  of 
it :  After  which  he  shall  cause  him  to  be  seized,  and  brought  before  a 
Judge. 

III.  Law.  If  the  debtor  refuses  to  pay  his  debt,  and  can  find  no  secu- 
rity, his  creditor  may  carry  him  home,  and  either  tie  him  by  the  necl^^ 
or  put  irons  upon  his  feet,  provided  the  .chain  does  not  weigh  above  fif- 
teen pounds :  but  it  may  be  lighter,  if  he  pleases. 

IV.  Law.  If  the  captive  debtor  will  live  at  his  own  expense^  let  him ; 
if  not,  let  him  who  keeps  him  in  chains  allow  him  a  pound  of  raeaX  a 
day,  or  more,  if  he  pleases. 

V.  Law.  The  creditor  may  keep  his  debtor  prisoner  for  sixty  days. 
If  in  this  time  the  debtor  does  not  find  means  to  pay  him,  he  that  de- 
tains him  shall  bring  him  out  before  the  people  three  market-days,  and 
proclaim  the  sinn,  of  which  he  has  been  defrauded. 

VI.  Law.  If  the  debtor  be  insolvent  to  several  creditors,  let  his  body 
be  cut  in  pieces  on  the  third  market-day.  It  may  be  cut  into  more  or 
fewer  pieces  with  impunity :  Or,  if  his  creditors  consent  to  it,  tot  him  be 
sold  to  foreigners  beyond  the  Tiber, 
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TABLE  lY. 

OF   THE   RIGHTS   OF   FATHERS   OF  FAMILtEQp 

I.  Law.  Let  a  father  have  the  power  of  life  and  death  over  his  Iej:u- 
matc  children,  and  let  him  sell  them  when  he  pleases. 

II.  Law.  But  if  a  father  has  sold  his  son  three  times,  let  the  son  then 
be  out  of  his  father's  power. 

III.  Law.  If  a  father  has  a  child  born,  which  is  monstrously  deform- 
ed, let  him  kill  him  immediately. 

lY.  Law.  liCt  not  a  son,  whose  father  has  so  far  neglected  his  educa- 
tion as  not  to  teach  him  a  trade,  be  obliged  to  maintain  his  father  in 
want ;  otherwise  let  all  sons  be  obliged  to  relieve  their  fathers. 

Y.  Law.  Let  not  a  bastard  be  obliged  to  work  to  maintain  his  fa- 
ther. 

TABLE  Y. 

OF   INHERITANCES   AND   OUARDIANSmPS. 

I.  Law.  After  the  Death  of  a  father  of  a  family,  let  the  disposition  be 
made  of  his  estate,  and  his  appointment  concerning  the  guardianship  ol 
his  children  be  observed. 

II.  Law.  If  he  dies  intestate,  and  has  no  children  to  succeed  him,  let 
his  nearest  relations  be  his  heir ;  if  he  has  no  near  relation,  let  a  man  ot 
his  own  name  be  his  heir, 

III.  Law.  When  a  freed-  man  dies  intestate,  and  without  heirs,  if  ^ 
patron  be  alive,  or  has  left  children,  let  the  effects  of  the  fi-eed-mangow 
the  family  of  his  patron. 

I Y.  Law.  After  the  death  of  a  debtor,  his  debts  shall  be  paid  by  te 
heirs,  in  proportion  to  the  share  they  have  in  his  inheritance.  After  ^^^^ 
they  may  divide  the  rest  of  his  effects,  if  they  please,  and  the  Prff^ 
shall  appoint  three  arbitrators  to  make  the  division. 

Y.  Law.  If  a  father  of  a  family  dies  intestate,  and  leaves  an  heii  un- 
der age,  let  the  child's  nearest  relation  be  his.  guardian. 

YI.  Law.  If  any  one  becomes  mad,  or  prodigal,  and  has  no-body  to 
take  care  of  him,  let  a  relation,  or  if  he  has  none,  a  man  of  his  o^ 
name,  have  the  care  of  his  person  and  estate. 

TABLE  YI. 

OF    PROPERTY   AND   POSSESSION. 

I.  Law.  When  a  man  conveys  his  estate  to  another,  let  the  terms  o 
the  conveyance  create  the  right. 
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II.  Law.  If  a  slave,  who  was  made  free  on  condition  of  paying  a 
certain  sum,  be  afterwards  sold,  let  him  be  set  at  liberty,  if  he  pay  the 
person  who  has  bought  him,  the  sum  agreed  upon. 

III.  Law.  Let  not  any  piece  of  merchandize,  though  sold  and  deliv- 
ered, belong  to  the  buyer,  till  he  has  paid  for  it. 

IV.  Law.  Let  two  years'  possession  amount  to  a  prescription  for  lands, 
and  one  for  moveables. 

V.  Law.  In  litigated  cases  the  presumption  shall  always  be  on  the 
side  of  the  possessor :  And  in  disputes  about  hberty  or  slavery  the  pre- 
sumption shall  always  be  on  the  side  of  liberty. 


TABLE  VIL 


OP    TRESPASSES   AND   DAMAGES. 


I.  Law.  If  a  beast  does  any  damage  in  a  field,  let  the  master  of  the 
beast  make  satisfaction,  or  give  up  his  beast. 

II.  Law.  If  you  find  a  rafter  or  a  pole  which  belongs  to  you,  in  ano- 
ther man's  house  or  vineyard,  and  they  are  made  use  of,  do  not  pull 
down  the  house,  or  ruin  the  vineyard ;  but  make  the  possessor  pay  dou- 
ble the  value  of  the  thing  stolen  ;  and  when  the  house  is  destroyed,  or 
the  pole  taken  out  of  the  vineyard,  then  seize  what's  your  own. 

III.  Law.  Whoever  shall  maliciously  set  fire  to  another  man's  house, 
or  an  heap  of  corn  near  his  house,  shall  be  imprisoned,  scourged,  and 
burnt  to  death.  If  he  did  it  by  accident,  let  him  repair  the  damage : 
And  if  he  be  a  poor  man,  let  him  be  slightly  corrected. 

IV.  Law.  Whoever  shall  deprive  another  of  the  use  of  a  limb,  shall 
be  punished  according  to  the  law  of  retaliation,  if  the  person  injured 
does  not  agree  to  accept  some  other  satisfaction. 

V.  Law.  If  he  has  only  dislocated  a  bone,  let  him  pay  three  hundred 
pounds  of  brass  if  the  sufferer  be  a  freed-man,  and  a  hundred  and  fifty 
if  he  be  a  slave. 

VI.  Law.  For  common  blows  with  the  fist^  and  injurious  words,  the 
punishment  shall  be  twenty-five  Asses  of  brass. 

VII.  Law.  Whoever  slanders  another  by  words,  or  defamatory  ver- 
ses, and  injures  his  reputation,  shall  be  beaten  with  a  club. 

VIII.  Law.  Let  him  who  has  once  been  a  witness,  and  refuses  to  bear 
witness  again,  though  a  public  person,  be  deemed  infamous,  and  made 
incapable  of  bearing  witness  any  pore. 

IX.  Law.  Let  every  false  witness  be  thrown  down  headlong  from  the 
Capitol 
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S;  Law.  Whoerer  shall  wilfully  kill  a  freed-man  or  shall  make  nse 
•f  magical  words  to  hurt  him,  or  shall  have  prepared  poison  for  him,  or 
given  it  to  him,  shall  be  punished  as  ah  homicide. 

XI.  Law.  Let  all  Parricides  be  thrown  into  the  river,  sewed  up  in  a 
leather  bag.  and  with  their  heads  veiled. 

XII.  Law.  The  guardian  who  manages  the  affairs  of  his  ward  ill, 
shall  be  reprimanded ;  and  if  he  be  found  to  have  cheated  him,  he  shall 
restore  double. 

XIII.  Law.  A  patron  who  shall  have  defrauded  his  .client,  shall  be 
execrable. 


TABLE  VIII. 


OF   ESTATES   IN   THE   COUNTRY. 


I.  Law.  Let  the  space  of  two  feet  and  an  half  of  ground  be  always 
teft  between  one  house  and.  another. 

II.  Law.  Societies  may  make  what  by-laws  they  please  among  them- 
selves, provided  they  do  not  interfere  with  the  public  laws. 

III.  Law.  When  two  neighbours  have  any  disputes  about  their 
bounds,  the  Praetor  shall  assign  them  three  arbitrators. 

IT.  Law.  When  a  tree  planted  in  a  field  does  injury  to  an  adjoining 
field  by  its  shade,  let  its  branches  be  cut  off  fifteen  feet  high. 

T.  Law.  If  the  fruit  of  a  tree  falls  into  a  neighbouring  field,  the  own- 
er of  the  tree  may  go  and  pick  it  up. 

VI.  Law.  If  a  man  would  make  a  drain,  to  carry  off  the  rain-water 
from  his  ground  to  his  neighbour's,  let  the  Prceior  appoint  three  arbitra- 
tors to  judge  of  the  damage  the  water  may  do,  and  prevent  it. 

Vli.  Law.  Roads  shall  be  eight  feet  wide,  where  they  run  strait,  and 
where  they  turn,  sixteen. 

Vni.  Law.  If  a  road  between  two  fields  be  bad,  the  traveller  may 
drive  through  which  field  he  pleases. 


TABLE  IX. 

OF   THE   COMMON   BIGHTS   OF   THE    PEOPLE. 

1.  Law.  Let  not  privilege  be  granted  to  any  person. 

n.  Law.  Let  both  debtors  who  are  got  out  of  slavery,  and  strangen 
who  have  rebelled,  and  returned  to  their  duty,  be  restored  to  their  an- 
cient rights,  as  if  they  never  offended. 
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in.  Law.  It  shall  be  a  capital  crime  for  a  judge  or  arbitrator  to  take 
money  for  passing  judgment. 

IT.  Law.  Let  all  causes,  relating  to  the  life,  liberty,  or  rights  of  a 
Roman  citizen,  be  tried  only  in  Cemitia  by  Centuries, 

V.  Law.  Let  the  people  appoint  QucestorSj  to  take  cognizance  of  all 
capital  cases. 

VI.  Law.  Whoever  shall  hold  seditious  assemblies  in  the  city  by 
night,  shall  be  put  to  death. 

VII.  Law.  Let  him  who  shall  have  solicited  a  foreigner  to  declare 
himself  against  Rome,  or  shall  have  delivered  up  a  Roman  citizen  to  h 
foreigner,  lose  his  life. 

VIII.  Law,  Lei  only  the  last  laws  of  the  people  be  in  force,  [i.  e.  &/ 
the  last  supercede  all  former  ones,  in  the  same  case  made  and  provided.] 


TABLE  X. 

OF  FUNERALS  AND  ALL  CEREMONIES  RELATING  TO  THE  DEAD. 

I.  Law.  Let  no  dead  body  be  interred,  or  burnt  within  the  city. 

II.  Law.  Let  all  costliness  and  excessive  wailings  be  banished  from 
funerals. 

III.  Law.  Let  not  the  wood,  with  which  funeral  piles  are  built,  be  cut 
with  a  saw. 

IV.  Law.  Let  the  dead  body  be  covered  with  no  more  than  three 
habits,  bordered  with  purple ;  and  let  no  more  than  ten  players  upon  the 
flute  be  employed  in  celebrating  the  obsequies. 

V.  Law.  Let  not  the  women  tear  their  faces,  or  disfigure  themselves, 
or  make  hideous  outcries. 

VI.  Law.  Let  not  any  part  of  a  dead  body  be  carried  away,  in  order 
to  perform  other  obsequies  for  the  deceased,  unless  he  died  in  war,  or  out 
of  his  own  country. 

VII.  Law.  Let  no  slaves  be  embalmed  after  their  death ;  let  there  be 
no  drinking  round  a  dead  body ;  nor  let  any  perfumed  liquors  be  poured 
upon  it 

VXII.  Law.  Let  no  crowns,  festoons,  perfuming-pots,  or  any  kind  of 

perfume,  be  carried  to  funerals. 

IX.  Law.  If  the  deceased  has  merited  a  crown  in  the  public  games, 
by  any  exploit  of  his  own,  or  the  expertness  of  his  slaves,  or  the  swift-r 
ness  of  his  horses,  let  his  panegyrick  be  made  at  his  funeral,  and  let 
bis  relations  have  leave  to  put  a  crown  upon  his  head,  as  well  during 
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the  seven  days  he  remains  in  the  house,  as  when  he  is  carried  to  be 

buried. 

X.  Law.  Let  no  man  have  more  than  one  funeral  made  for  him,  or 

more  than  one  bed  put  under  him. 

XL  Law.  Let  no  gold  be  used  in  any  obsequies,  unless  the  jaw  of  the 
deceased  has  been  tied  up  with  a  gold  thread.  In  that  case  the  corpse 
may  be  interred  or  burnt  with  the  gold  thread. 

XII.  Law.  For  the  future,  let  no  sepulchre  be  built,  or  funeral  pile 
raised,  within  sixty  feet  of  any  house,  without  the  consent  of  the  owner 
of  the  house. 

XIII.  Law.  Prescription  shall  never  be  pleaded  against  a  man's  right 
to  his  burial-place,  or  the  entrance  to  it 


TABLE  XI. 

OF   THE   WORSHIP   OF   THE   GODS,    AND   OF   EELIOION. 

I.  Law.  Let  all  persons  come  with  purity  and  piety  to  the  assemblies 
of  religion,  and  banish  all  extravagance  from  thence.  If  any  one  does 
otherwise,  may  the  Gods  themselves  revenge  it. 

II.  Law.  Let  no  person  have  particular  Gods  of  his  own ;  of  worship 
any  new  and  foreign  ones  in  private,  unless  they  are  authorized  by  puD* 
lie  authority. 

III.  Law.  Let  every  one  enjoy  the  temples  consecrated  by  his  fore- 
fathers, the  sacred  groves  in  his  fields,  and  the  oratories  of  his  Lar^- 
And  let  every  one  observe  the  rites  used  in  his  own  family,  and  by  his 
ancestors,  in  the  worship  of  his  domestic  Gods. 

IV.  Law.  Honour  the  Gods  of  Heaven,  not  only  those  who  have 
always  been  esteemed  such,  but  those  likewise  whose  merit  has  raised 
them  thither,  as  Percules,  Bacchus^  JSsculapius,  Casior,  PoUiix^  ^^ 
Romulus. 

V.  Law.  Let  those  commendable  qualities,  by  which  heroes  obtained 
Heaven,  be  ranked  among  the  Gods,  as  Understanding,  Virtue,  Piety? 
Fidelity ;  and  let  temples  be  erected  to  them.  But  let  no  worship  ever 
be  paid  to  any  vice. 

VI.  Law,  Let  the  most  authorized  ceremonies  be  observed. 

VII.  Law.  Let  law-suits  be  suspended  on  festivals,  and  let  the  slaves 
have  leave  to  celebrate  them  after  they  have -done  their  work.  That 
it  may  be  known  on  what  days  they  fall,  let  them  be  set  down  in  the 
calendars. 

VIII.  Law.  Let  the  Priests  oflfer  up  in  sacrifice  to  the  Gods,  on  cer- 
tain days,  the  fruits  of  the  earth,  and  berries :  And  on  other  days  abim- 
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dance  of  milk,  and  young  victims.  For  fear  this  ceremony  should  be 
omitted,  the  Priests  shall  end  their  year  with  it.  Let  them  likewise 
take  care  to  chose  for  every  God  the  victim  he  likes.  Let  there  be  priests 
appointed  for  some  Gods,  Flamines  for  others,  and  Poniifices  to  preside 
over  them  all. 

IX.  Law.  Let  no  woman  be  present  at  the  sacrifices  which  are  offer- 
ed up  in  the  night,  except  at  those  which  are  made  for  the  people,  with 
the  usual  ceremonies.  Nor  let  any  one  be  initiated  into  the  mysteries 
brought  from  Greece^  but  those  of  Ceres. 

X.  Law.  If  any  one  steals  what  belongs,  or  is  devoted  to  the  Gods, 
let  him  be  punished  as  a  parricide. 

.  XI.  Law.  Leave  perjury  to  be  punisl^ed  with  death  by  the  Gods,  and 
let  it  be  punished  with  perpetual  disgrace  by  men. 

XII.  Law.  Let  the  Poniifices  punish  incest  with  death. 

XIII.  Law.  Let  every  one  strictly  perform  his  vows :  But  let  no  wick- 
ed person  dare  to  make%ny  offerings  to  the  Gods. 

XIV.  Law.  Let  no  nian  dedicate  his  field  to  the  service  of  the  altar : 
and  let  him  be  discreet  in  his  offerings  of  gold,  silver,  or  ivory.  Let 
no  man  dedicate  a  litigated  estate  to  the  Gods :  if  he  does,  he  shall  pay 
double  the  value  of  it  to  him  whose  right  it  shall  appear  to  be. 

XV.  Law.  Let' every  man  constantly  observe  his  family-festivals. 

XVI.  Law.  Let  him  who  has  been  guilty  of  any  of  those  faults, 
which  made  men  execrable,  and  are  not  to  be  atoned  for  by  expiations, 
be  deemed  impious.  But  let  the  priests  expiate  such  as  are  to  be  expi- 
ated. 


TABLE  XII. 

OF   MARRIAGES,    AND   THE    RIGHT   OP   HUSBANDS. 

I.  Law.  When  a  woman  shall  have  cohabited  with  a  man  for  a  whole 
year,  without  having  been  three  nights  absent  from  him,  let  her  be  deem- 
ed his  wife. 

II.  Law.  If  a  man  catches  his  wife  in  adultery,  or  finds  her  drunk, 
he  may,  with  the  consent  of  her  relations,  punish  her  even  with  death. 

III.  Law.  When  a  man  will  put  away  his  wife,  the  form  of  doing  it 
shall  be  by  taking  from  her  the  keys  of  the  house,  and  giving  her  what 
she  brought.     This  shall  be  the  manner  of  a  divorce. 

IV.  Law.  A  child  born  of  a  widow,  in  the  tenth  month  after  the  de- 
cease of  her  husband,  shall  be  deemed  legitimate. 

V.  Law.  It  shall  not  be  lawful  for  the  Patricians  to  intermarry  with 
the  Plebians. 
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FROM  BEAVER'S  TRANSLATION  OF  FERRIER'S  fflS- 

TORY— Page  166. 

OP   THE   QUOTATIONS   AND   ABBREVUTIONS. 

As  it  is  necessary  in  the  first  place,  to  know  how  to  make  use  of  the 
qtioiations  which  we  meet  with  in  the  books  of  the  civil  law  ;  and  to  find 
out  the  several  laws  quoted  by  authors ;  I  thought  it  my  business  to  lay 
down  some  rules  for  that  purpose. 

The  body  of  the  civil  kiw,  as  we  said  before,  is  composed  of  four  partSy 
the  digest,  cocte,  institutes  and  novels. 

The  laws  o{  the  digest,  are  generally  quoted  by  the  first  word,  and 
number  of  the  law  ;  for  instance,  Dege  si  quis  tertia  Digestis  de  jure 
codicillorum ;  sometimes  the  number  only,  or  the  first  word  of  the  law 
from  whence  the  quotation  is  taken,  is  set  down. 

When  a  law  is  divided  into  several  paragraphs,  after  the  number  of 
the  law,  that  of  the  paragraph,  or  the  nrst  word  of  it.  is  set  down ;  for 
example,  Lege  32.  $  11.  Digestis  de  donationibus  inter  virum  ei  uxo- 
rem. 

Sometimes  a  law  of  a  title  in  the  digest,  is  quoted  by  the  first  word 
only,  with  the  title,  without  mentioning  whether  it  be  out  of  the  digest 
or  code ;  and  in  that  case,  it  is  an  indication  that  the  law  quoted  is  in  the 
collection  before  spoken  «of ;  that  is,  in  the  digest  or  code,  according  as 
they  were  before  mentioned. 

The  laws  of  the  code  are  quoted  after  the*same  manner  as  those  of  the 
digest. 

The  paragraphs  of  the  institutes^  are  quoted  after  the  same  mamier 
as  the  laws  of  the  digest  or  code  /  thus  a  paragraph  of  the  institutes  is 
quoted,  by  shewing  the  number,  and  mentioning  the  first  word  of  the 
paragraph,  or  by  either ;  but  the  title  under  which  the  paragraph  is, 
must  always  be  mentioned,  as  thus,  paragrapho  testes  14.  Ifistitutioni- 
bus,  or  else  apud  Justinianum  de  testamentis  ordinandis* 

The  nxivels  are  quoted  by  their  number,  with  that  of  the  chapter  and 
the  paragraph :  For  example.  Novella  Justiniani,  185.  Capite  2.  Para- 
grapho  4.  or  else  a  Novel  is  quoted  by  the  Collation,  and  by  the  Tllle^ 
chapter  and  paragraph,  after  this  manner,  in  Authentico,  Collatione,  1. 
Titulol.  Cap,  281. 

As  to  the  Authenticks,  they  are  quoted  by  the  first  words  of  them,  af- 
ter which  is  set  down  the  title  of  the  code  under  which  they  are  placed ; 
for  example,  Authentica  cum  testator,  Codice  ad  legem  faicidiam. 

This  being  laid  down,  let  us  now  see  how  we  shall  go  about  to  find 
out  a  quotation  in  the  body  of  the  law. 

If  the  passage  quoted  is  taken  from  the  digest  or  the  code,  it  will  be 
best  for  beginners  to  turn  to  the  alphabetical  table  of  the  tiites,  at  Uie 
beginning  of  the  body  oi  the  law  ;  where  having  found  Xhetiile  mention* 
ed  in  the  quotation,  they  must  then  look  in  it  fpr  the  law ;  by  the  num- 
ber of  first  word. 

If  the  quotation  is  taken  from  the  InstUvUes,  they  must  likewise  have 
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reeouTse  to  the  table  of  iiiks  ;  and  after  having  found  the  book  va  which 
it  is,  look  after  it  there,  and  then  the  paragraph  which  is  quoted. 

lif  we  would'find  out  a  Novel,  there  is  nothing  more  to  be*  done,  than 
to  look  after  it  by  the  number  it  is  under. 

If  it  be  an  Authentickj  we  must  look  in  the  table  of  ihe  Code,  for  the 
title  under  which  it  is  placed:  It  is  so  much  the  more  easily  found,  be- 
cause all  the  Authenticks  are  inserted  in  the  Code  in  a  different  letter. 

To  conclude,  as  those  who  have  a  mind  to  look  after  any  law,  waste 
a  great  deal  of  time  in  turning  over  the  table  or  index,  they  may  save 
themselves  that  trouble,  by  rendering  the  titles  of  the  body  of  the  law  fa- 
miliar, and  getting  them  by  heart,  by  which  means,  they  will  acquire  a 
general  notion  of  the  places  where  every  particular  matter  is  treated  of, 
and  without  the  least  difficulty,  be  able  to  find  out  any  Ifvw  they  have 
occasion  to  consult.  ^ 

To  complete  these  instructions  for  young  stud^atS'how  to  find  out 
the  quotations  in  our  books,  it  remains  only  that  I  explain  the  abbfevi- 
ations. 

ABBKEVIAMONS. 

AP.  JUSTIN.  Apud  Justmianum,  in  Juatinian^s  instUuies. 

ARG.  or  AR.  Argumenio,  by  an  argument  drawn  from  such  a  lavf. 

AUTH.  AutherUica,  in  the  Aut  ken  tick  ;  that  is  to  say,  the  Summary 
of  some  of  the  emperor's  Novel  constitutions  inserted  in  the  Code  under 
such  a  title.  ' 

Cap.  Capite  or  Capitulo,  in  the  chapter  of  such  a  Novel 

0.  or  COD.  Codice,  in  JustiniarCs  code, 

C.  THEOD.  Codice  Theodosiano,  in  the  Theodosian  code. 

COL.  Columna,  in  the  first  or  second  column  of  the  book  quoted. 

COLL.  Collation,  in  the  collation  of  such  or  such  a  Novel. 

C.  or  CONT.  Contra,  this  is  generally  used  to  denote  a  contrary  ar- 
gument 

D.  Dicto  or  Dicta,  that  is,  the  aforesaid,  or  law  or  chapUr  before  quo- 
ted. 

D.  Digestis,  or  in  the  Digest. 

E.  or  EOD.  Under  the  same  title. 

F.  Finalis,  the  last  or  latter  part. 

ff.  in  the  Pandects  or  Digest.  The  Grecians  having  made  use  of  the 
Letter  n^  to  signify  Pandects,  the  Romans  changed  them  into  two  f's 
joined  together.  Digestorum  liber  idea  duplici  ff.  signatar^  quod  greed 
pandeetas  per  n  cum  aceentu  circumflexo  notabant^  sub  quibuSy*  et  Digesto- 
rum libri  comprehensi  sunt,  unde  faeilrlitera  ^  in  ff  Latin  e  inolevitj  sajk 
Calvin  in  his  Lexicon  Juris. 

GL.  Glossa,  the  Gloss. 

H.  Hie,  here,  in  the  same  title,  law,  or  paragraph. 

H.  TIT.  Hoc  titulo,  in  this  title. 

1.  or  INP.  Infra,  beneath  or  below. 

J.  Glo.  Juncta  Glossa,  the  gloss  joined  to  the  text  quoted. 
IN  AUTH.  COLL.  1.  In  authetUico,  collatione,  1.  in  Justinian's  Novels^ 

part  or  section  1,  &c. 
IN  F.  Infine,  at  the  end  of  ihe  title,  law  or  paragraph  quoted. 

85 
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IN  PR.  In  principio,  in  the  beginning,  and  before  the  first  paragraph 

of  a  law*  . 

IN  F.  PR.  In  fine  principii,  toward  the  end  of  a  beginning  of  a  law. 

IN  SUM.  In  summa,  in  the  summary. 

L.  Lege  in  such  a  law. 

LI.  or  LIB.  Libro,  in  the  first  or  second  book,  &c. 

NOV.  Novella,  in  such  a  Novel., 

PAR.  Paragrapho,  in  such  a  paragraph  or  article  of  the  fair,  or  of  a 
Title  in  the  Institutes. 

PR.  or  PRIN.  Principium,  the  beginning  of  a  Title  or  a  law. 

n.  PandectiSf  in  the  pandects. 

Penult.  The  last  but  one. 

Q.  QU.  or^UiES.  Qua^tione,  in  such  a  Question. 

RU.  or  RUH,  In  such  a  Rubrick  or  Title.  The  Titles  were  called 
Rubricks,  from  their  being  formerly  written  in  red  letters. 

SC.  or  SCIL.  Scilicet,  that  is  to  say. 

SOL.  Solutio,  the  answer  to  an  objection. 

SUM.-^jS%imma,  the  summary  of  a  law. 

^  Paragrapho,  in  such  a  paragraph. 

T.  or  TIT.   Titulus,  Titulo,  Title. 

T.  or  V.  Versiculo,  in  such  a  verse,  which  is  a  part  of  a  paragraph. 

ULT.  UUiTno,  Ultima^  the  last  3\'/fe,  Paragraph  or  I^w. 
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AUTHORS  ON  THE  CIVIL  LAW. 

1st.  Such  as  treat  on  the  law  previous  to  Justinian. 
2dly.  Sucn  as  treat  historically  on  the  Jloman  law  generally. 
3dly,  The  principal  editions  of  the  Corpus  Juris  Civilis. 
4thly.  Commentators  on  the  Corpus  Juris  Civilis. 
Sthly.  Compilations  on  the  civil  law. 


FmsT.  Historical  treatises  on  the  Leges  Regiae,  Jus  Papirianum,  Du- 
odecim  Tabulae,  and  the  laws  and  collections  intervening  between  them 
and  Justinian. 

Franciscus  Balduinus,  Libri  duo  in  leges  Romuli  et  duodecim  tabu- 
larum.    The  third  edition  is  the  best.     Basil.  1559.  8vo, 

Pardulphus  Prateius.  Jurisprudentia  vetus :  sive  Draconis  et  Solo- 
nis,  nee  non  Romuli  Romanorum  regis,  ac  12  tabularum  leges  collects^ 
interpretataeque.     Leyden.     1557. 

J.  Gothofred.  Quatuor  fontes  juris  civilis :  sive  leges  12  tabularum, 
cum  earundem  historia,  &c.  Legis  Julise  et  Papise  fragmenta :  edic- 
tum  perpetuum  :  librorum-  Sabiniorum  ordo  et  series.  4to.  Genev. 
1653. 
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Rosinus  also  mentions  several  of  the  leges  regiae  as  inserted  by  Paulus 
Manutius.  Rosinus  himself  gives  a  very  brief  and  abridged  account  of 
tlie  history  of  the  Roman  law  from  Pomponius,  which  is  worth  perusal. 
Rosini  Antiq  Rom.  quto.  Amstelod.  1685.  p.  554  On  the  subject  of  the 
laws  of  the  twelve  tables  in  particular,  he  refers  to  the  collections  and 
comments  of  Julius  Pacius,  Antonius  Augustinus,  Joannes  Oldendorpi- 
us,  Joannes  Crispinus,  Antonius  Contius,  Fr.  Hottomannus,  Dionysius 
Gothofredus,  Stephanus  Pighius,  Fr.  Balduinus,  Hadrianus  Turnebus, 
Ludovicus  Charondas,  Justus  Lipsius,  and  Theodorus  Marcilius:  of 
whom  but  few  are  noted  by  Camus  in  his  Lettres  sur  la  Profession 
D^Avocat.     Paris,  1776. 

The  edition  of  J.  Gothofred,  in  the  book  above  cited,  duatuor  fontes, 
&c.  is  in  the  most  esteem. 

Autores  et  fragmenta  veterum  jurisconsultorum,  de  origine  et  progressu 
juris  romani,  cum  notis  Anioldi  Vinnii  et  variorum.  Ex  edit  Sim.  Van 
Leewen,  Leyden,  1671.     Jena,  1697.  8vo. 

Jurisprudentia  vetus  ante  Justinianea.  Ex  recens.  et  cum  not. 
Schuliingii  Leyden,  1717.  Leipsic,  1737.  qto.  This  comprehends  the 
fragments  of  Gains,   Paulus,  Ulpian,  and  other  jurisconsults  preceding 

Justinian. 

J.  Gothofredus,  Codex  Theodosianus,  cum  amplissimo  commentario, 
studio  Antonii  Marvilii.     Leyden,  1665.  6  voh  fol. 

Secondly.  Historical  treatises  on  Roman  Jurisprudence  generally. 

J.  Gothofredi.     Manuale  juris  12mo.     Several  editions. 

Jo,  Vin.  Gravina.  Origines  juris  civihs,  seu  de  ortu  et  progressu  ju- 
ris civilis.  With  the  annotations  of  Mascou.  Leipsic,  1737.  qto.  Ven. 
1739  to  4. 

Hen.  Chr.  Hausotter.  Historia  legmn  romanarum.  Leipsic.  1758. 
8vo. 

Jo.  Gotl  Heineccius.  Antiquitatum  romanarum  jurisprudentiam  il- 
lustrantium  Syntagma.  This  is  comprehended  in  the  Geneva  edition  of 
hi»  works  in  8  vols.  qto.  1743  and  1748.  But  there  are  also  several  sep- 
arate editions ;  the  best  at  Strasburg  (Argentor.)  in  1734,  1741,  and  in  2 

vol.  8vo.  1755.  .    T..       ,         vT  1- 

Ejusdem  historia  juris  civilis,  8vo  the  best  edition  is  Ritter s,  publish- 
ed at  Strasburgh.  This  and  the  preceding  treatise  form  the  fourth  vol- 
ume of  his  works,  in  qto. 

Buochard  Gotthelf'Struvms.     Historia  juris  romani,  4to.  Jena,  1718. 
Jo.  Fr.  Eisenhardt.     Historia  juris  literaria.   8vo.   Hehnstadt.  1752, 

-    Jo.  Donatii.     Historia  juris' civihs  romanorum.    Paris,  1678.  12mo. 
Spanheim.    Orbis  Romanus.  _ 

Thomasius.  Delineatio  historia  juris  Romani  et  Germanici.  Lrfurt 
8vo.  1750.     NoBvorum  jurisprudentia  romanae,   Ub.  duo.  Hal.    Magd. 

1  'TA'y 

BrunqueUus.  Historia  juris  Romano-Germanici.  8vo.  Amstel.  1730. 
Giavina,   Heineccius,   Struvius  and  BrunqueUus,  may  be  considered  as 

the  best  of  this  class  of  writers.  ,       ,     ,     tt     •         to 

Histoire  du  droit  remain  par  Claude  Joseph  de  Femere.  14  mo. 
Paris,  1718.  This  is  taken  chiefly  from  Gravina.  Dr.  Beaver  has 
translated  it,  and  added  Duck's  treatise  de  usu  et  auctoritate  juris  civilw. 


«r«  APPENDIX  III. 

Ani.  T0ra9Mm.  Histoire  de  la  Jurispriidcnce  Romainc.  Pam,  1750, 
in  fdio.  Comp*iled  at  the  direction  of  Chancellor  D' Agnessaii.  A  work, 
says  Mr.  Gibbon,  of  more  promise  than  performance.  It  contains 
however,  a  curious  and  interesting  collection,  of  ancient  documents  and 
Gagmen  ts. 

I)r  Beaver^s  history  of  the  legal  polity  of  the  Roman  state.  4to.  1781. 

Dr  Taylor's  elements  of  the  civil  law,  4to.  1755.  There  is  an  anon- 
ymous abridgement  of  this  desultory  but  very  interesting  book,  by  the 
Ilev.  Mr.  Ellis,  with  a  preface  on  the  nature  of  moral  obligation. 

BouchaucPs  Recherches  historiques  sur  les  edits  des  Magistrats  Ro- 
mains  in  torn.  41.   page  1.  of  the   Memoires  de  TAcaderaie  Francoise. 

Thirdly.     The  principal  editions  of  the  Corpus  juris  civilis. 

Corpus  juris  civilis  cum  glossis.     Genev.  1614.  4  vol.  qto. 

Idem  cum  notis  D.  Gothofredi.  Paris.  Vitary  1628. 2  vol.  fol.  This 
is  the  edition  I  have  employed. 

Idem.     Daniel  Elzevir.  1664.  2  vol.  8vo.  Amst. 

Idem.     Elzevir  et  Bleaii,  1681.  1700.  2  vol.  8vo. 

Carpus  juris  civilis  academicum.    Col.  Mum.  1759.  1  vol.  qto. 

The  editions  of  the  Institutes,  are  too  numerous  to  catalogue.  There 
are  also  about  a  dozen  editions  of  the  Paraphrase  of  the  Institutes,  by 
Theophilus,  in  Greek  and  Latin,  and  in  Latin. 

Fourthly.  Commentators  on  the  Corpus  juris,  or  particular  peits 
of  it 

These  may  be  reduced  to  the  works  of  Cajacius',  VitmiuSj  VoetinSj 
Noodt,  and  Boekmer.  Harris  quotes  Joctchim  Mysinger  frequently.  I 
am  not  acquainted  with  any  work  of  Mysinger's  but  his  commentary  on 
the  title,  de  fide  instrumentorum  lib.  2  decretalium,  Helmst  1689,  in  fol. 
and  Marp.  1602,  8vo.  I  have  found  the  brief  notes  of  D.  Ghthofrei  to 
his  edition  of  the  Corpus  Juris  civilis,  worth  attention. 

Fifthly  Compilations  on  the  civil  law. 

I  possess  a  great  number  of  them,  but  I  know  of  few  worth  noticing, 
except  the  following. 

Cujacii  Paratitla  in  pandectas  et  Codicem :  of  which  theie  are  about 
eight  editions  in  12mo.  and  8vo.  separate  from  the  general  coUcciiw  of 
his  works. 

Heineccn  Elementa  juris  secundum  ordinem  Institutiofiom. 

Idem  secundum  ordinem  Pandectarum. 

Of  Ihese  there  are  several  editions  in  8yo.  and  12ma  separate  fnxnbis 
works. 

Barriga  de  MorUvcMon.  Epitome  juris  et  legum  Romanorum.  8vo. 
Paris,  1756. 

Claude  Jos  de  Ferriere.     Nova  et  methodica  juris  cirilis  tractatio.   '^ 
vol.  12mo.  Paris.     The  last  of  four  editions  is  in  1734 
.    Ferriere.  La  Jurisprudence  du  Code  de  JuiHinian,'  ) 

du  Digest  \  1688. 6  vol.  in  qto* 

des  Novelles.  ) 

I  have  freely  used  the  Nouvelle  traduction  des  Institutes  de  TEmpi- 
reur  Justinian  of  the  same  author,  with  notes,  in  6  vol.  8vo.   Paris.  1787. 

Pothier^s  Pandects^  Justiniansd.  3  v.  fol.  1748. 

Jean  Domat    Les  Loxi  civiles  dans  leur  oinlre  naturel.  5  voL  8v9. 
and  with  a  sui^lraaent  by  lyHericoiurt  in  2  vol.  M.  Ptois^  1724 
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This  has  been  edited  in  English  by  Strahan ;  and  is  the  book  general- 
ly used  in  England  on  this  subject ;  though  WoodPs  Institutes  of  the 
civil  law  (fol.)  is  a  very  useful  digest  upon  the  whole. 

Ayloffe^s  Pandect  of  the  Roman  civil  law,  fol.  1734,  is  a  work  not  de- 
ficient in  learning,  but  too  desultory  and  short. 

Inconvenient  brevity,  also  renders  the  following  works  of  less  value 
than  they  might  be,  though  they  are  not  destitute  of  merit. 

Schomberg's  Elements  of  the  Roman  Law.  8vo.  1780. 

Dr,  Halifax's  Analysis  of  the  civil  law,  a  pamphlet  1775. 

Dr.  Arthur  BrowvUs  Elements  of  the  civil  and  Admiralty  law ;  Dub- 
lin, and  London,  1802,  is  commonly  used  among  the  bar  in  this  country, 
and  therefore  I  have  purposely  omitted  many  observations,  that  may  be 
found  also  in  that  book ;  which  though  far  too  brief,  deserves  to  be  popu- 
lar. 


i# 


INDEX 


AD 


UBROS,  THULOS  ET  SECTIONES  INSTITUnONUM. 


Prcemium  de  canfirmaiione  Institutionum, 

De  usu  armorum  et  legum. 

1.  De  bellis  et  Legibus  Justiniani. 

2.  De  compositione  codicis  et  pandectarum. 

3.  De  tempore,   auctoritatibus,  fine  et  utilitate'compoai- 

sitionis  institutionum. 

« 

4.  Divisio  institutionum. 

6.   Quid  in  institutionibus  contineatur. 

6.  Ex  quibus  libris^  compositae  sunt  institutiones  atque 

earum  recognitio  et  confirmatio. 

7.  Adhortatio  ad  studium  juiis. 

lib.  1.  Tit.  1.  JDe  JustiUa  et  Jure. 

Definitio  jusUtiae. 

1.  Definitio  jurispradentisB. 

2.  De  juris  methodo. 

3.  Jiuris  prsecepta. 

4.  De  jure  publico  et  private. 

lab.  1.  Tit.  2^    De  Jure  naturali  Crentium  et  divilu 

De  jure  naturali. 

1.  Distinctio  juris  gentium  et  civilis,  k  definitione  et  ety- 

mologic. 

2.  Divisio  juris  in  scriptom  et  non  scriptum ;  et  subdivisio 

juris  scripti. 

4.  De  lege  et  plebiscito. 

5.  De  senatus-consulto. 

6.  De  constitutione. 

•  7.  De  jure  honorario. 

8.  De  responsis  prudentnm. 
d.  Do  jure  non  scripto. 

10.  Ratio  superioris  divisionis. 

11.  Divisio  juris  in  inunutabile  etmutabile. 

12.  De  objectis  juris. 


680  INDEX. 

lib.  1«  Tit.  3.  De  Jure  Perwnarum. 

Prima  divisio  personanim. 

1.  Defiaitio  libertatis. 

2.  Defiaitio  servitutis. 

3.  Servi  et  mancipii  etymologia. 

4.  Quibus  modis  servi  constituuntur. 

5.  De  liberorum  et  servorum  divisione. 


jb*  1.  !lBit.  4.  De  mgenwU. 

De  ingenui  definitione. 

1.  De  errone^  ingenui  manumissiane. 

lib.  1.  Tit.  5.  De  Libertinis. 

Definitio  et  origo  libertinoram  et  manumissionis. 

1.  Quibus  modis  manumittatur. 

2.  Ubi  et  qiiando  manumitti  potest 

3.  De  libertinoram  divisione  sablat&. 

Lib.  1.  l^t  6.  Qui  et  quibua  caueU  manumUters  non  poeeutU* 

Prias  capat  legis  ^iisB  Senti»  de  manorinittente  in  fiaadem 
creditorum. 

1.  De  servo  instituto  cum  libertate. 

2.  De  servo  inistituto  sine  libertate. 

3.  Quid  sit  in  fraudem  Qreditorum  manumittere. 

4.  Alteram  caput  legis  JEMsd  Sentise.  de  minore  viginti 

annis. 

5.  Qase  sunt  justae  causse  TTmn^^*ft'**^ft**'- 

6.  De  caas&  semel  probata. 

7.  Abrogatioposterioris.ofti^tisl^E>0  ^)i8»  Sentie. 

lib.  1.  Tit.  7.  De  lege  Fueid  Caninid  ToUendd^ 

lib.  1.  Q^t.  8.  De  his  qui  eui  vel  alienijurie  eutUk 
Altera  divisio  personanim. 

1.  De  jure  gentium  in  servos. 

2.  De  jure  civium  Romanorum  in  servos. 

Lib.  1.  Bt.  9.  De  Patria  Fotestd^te. 

Summa  tituli. 

1.  Definitio  nuptiarum. 

2.  Qui  habent  in  potestate. 

3.  Qui  sunt  in  potestate. 

Lib.  1.  Tit.  10.    De  NuptiU. 

Qui  possunt  nuptias  cootsafaere* 

1.  Quae  uxoresidttei  possiuU  vel  ncML    Deicognatia,  ac  pn* 

vmm  de  pecenlibiui  et  Ubeiisi 

2.  De  fratribtis  et  soroobne*  y.'i^ 
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3.  De  fratris  et  sororis  filiU  vel  nepte* 

4.  De  consobrinls. 

6.  De  amitSL  matertera,  axnitk  magnft,  loaterter^  nmgiUL 

6.  De  affinibus  et  primum  de  priviga&  et  uuru. 

7.  De  socru  et  novercA. 

8.  De  coraprivignis. 

9.  De  quasi  privigna,  quasi  nuru,  et  quasi  noverci. 

10.  De  servili  cogoatioDe. 

11.  De  reliquis  prohibitionibus* 

12.  De  poenis  injustarum  nuptiarum. 

13.  De  legitimatione. 

Idb.  1.  Tit.  11.  De  Adoptionibus. 
Continuatio. 

1.  Divisio  adoptionis. 

2.  Qui  possunt  adoptare  filium  fkmilias,  gel  non. 

3.  De  arrogatione  impuberis.  i 

4.  De  aetate  adoptantis  et  adoptati. 

5.  De  adoption e  in  locum  nepotis  vel  neptis,  vel  deincepfl. 

6.  De  adoptione  j&lii  alieni  in  locum  nepotis  et  contra. 

7.  De  adoptione  in  locum  nepotis. 

8.  Qui  dari  possunt  in  adoptionem. 

9.  Si  is,  qui  generare  non  potest,  adoptet 
10.  Si  fcemina  adoptet 

'       11.  Pe  liberisarrogatis, 

12.  De  servo  adoptato,  vel  filio  nominate,  k  domino. 

lab.  1.  Tit.  12.  Quibus  madia  jua  patrice  potestatia  aolvitur. 
Scopus  et  nexus.     De  morte. 

1.  De  Deportatione. 

2.  De  relegatione. 

3.  De  servitute  poBna. 

4.  De  dignitate. 

5.  De  captivitate  et  postliminio. 

6.  De  emancipatione,  item  de  modis  et  efiectibns  ejusdem. 

7.  Si  alii  emancipentur,  alii  retineantor  in  potestatb. 

8.  De  adoptione. 

9.  De  nepoto  nato  post  filium  emancipatum. 

10.  An  parentes  cogi  possunt  liberos  stios  de  potestate  di- 

mittere  ? 

til).  1.  ait.  13.  De  Tutelia. 

De  personis  sui- juris. 

1.  Tuteiae  definitio. 

2.  Definitio  et  etymologia  tutoris. 

3.  Quibus  teslamentb  ttttdf  datUr :  et  piimum  de  libens  in 

potestate. 
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4.  De  posthumis. 

5.  De  emancipatis. 

Lib.  1.  Tit.  14.  Qui  testamento  tutorea  dare possttni. 

Qui  tutores  dari  possunt. 

1.  De  servo. 

2.  De  furioso,  et  minore  viginti  qninque  annis. 

3.  Quibus  modis  tutores  dantur. 

4.  Cui  dantur. 

5.  De  tutore  dato  filiabus,  vel  filiis,  vel  libehs,  vel  nepotibns. 

Lib.  1.  Tit  15.  De  legUima  agnatorvm  ttUeia. 
Summa. 

1.  Qui  sunt  agnati. 

2.  Quis  dicatur  intestatus. 

3.  Quibus  modis  agnatio  vel  coguatio  finitui. 

Lib.  1.  Tit  16.  lie  capitis  diminuiione. 

Definitio  et  divisio. 

1.  De  maxima  capitis  diminutione. 

2.  De  media. 

3.  De  minima. 

4.  De  servo  manumisso. 

6.  De  mutatione  dignitatis. 

6.  Interpretatio  sectionis  ult  sup.  tit  pros. 

7.  Ad  quos  agnates  tutela. 

lib  1.  Tit  17.  De  legitimi  patronorum  tutela. 

Ratio,  ob  quam  patronorum  tutela  dicitur  legitima. 

Lib.  1.  Tit  18.  De  kgitima  parentam  tutela. 

Lib.  1.  Tit  19.  Dejiduciaria  tutela, 

Filii  familias  k  patre  manumissi,  pater  tutor  est  legitimns ;  eo 
vero  defuncto,  frater  tutor  fiduciarius  existit 

Lib*  1.  Tit  20.  De  Atiliano  tutore^  et  eo,  qui  ex  lege  JtiUa  ei  T^iA 

dabatur. 

Jus  antiquum,  si  nullus  sit  tutor. 

1.  Si  spes  sitfuturi  tutoristestamentaiii. 

2.  Si  tutor  ab  hostibus  sit  captus. 

3.  Quando  et  cur  desierint  ex  dictis  legibus,  tutores  dan 

4.  Jus  novum. 

5.  Jus  novissimom. 
'  6.  Eatio  tutelse. 

7.  De  tutelse  ratione  reddendo. 
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Lib.   Tit.  21.  De  auctaritaie  tuiorum. 

n  qnibus  causis  auctoritas  sit  necessaria. 

1.  Exceptio.  » 

2.  Qiiomodo  auctoritas  interponi  debet 

3.  Quo  ca^u  interponi  non  potest 

Lib.  1.  Tit.  22.  Qulbus  modis  tutela  finitur, 
De  pubertate. 

1.  De  capitis  diminutione  pupillL 

2.  De  conditionis  eventu. 

3.  Demorte. 

4.  De  capitis  diminutione. 

5.  De  tempore. 

6.  De  remotione  et  excusatione. 

Lib.  1.  Tit  23.  De  curcUoribus. 
De  adullis. 

1.  A  quibus  dentur  cuiatores. 

2.  Quibus  dentur. 

3.  De  furiosis,  et  prodigis. 

4.  De  mente  captis,  surdis,  &&' 
'                    6.  De  pupillis. 

6   De  constituendo  actore. 

Lib.  1.  Tit.  24.  De  saiisdaiione  iutorum  vel  caratarum. 

Qui  satisdare  cogantur. 

1.  Quatenus  satisdatio  in  iis,  qui  satisdare  non  eompellim- 

tiur,  locum  habere  possit.  , 

2.  Qui  ex  administratione  tutelse  vel  curationis  tenentor. 

3.  Si  Tutor  vel  curator  cavere  nolit 

4.  Qui  dictA  actione  non  tenentur. 

Lib.   1,  Tit  25.  De  excusatioiiibus  tviorum  vel  curaiorum. 

De  numero  liberorum. 

1.  De  administratione  rei  fiscalis. 

2.  De  obsenti^  reipublicae  causft. 

3.  De  potestate. 

4.  De  lite  cum  pupillo  vel  adulto. 

5.  De  tribus  tutelae  et  cursB  oneribos. 

6.  De  paupertate. 

7.  De  adverse  valetudine. 

8.  De  imperitiA  literarum. 
9'  De  inimiciti&  patris. 

10.  De  ignorant!^  testatoris. 

11.  De  inimicitiis  cum  patre  pupilli  vel  adulti. 

.  12.  De  status  controversi^  ^  patre  pupilli  illatt. 
13.  De  estate. 


14.  DemQiti^. 

15.  De  grammaticis,  rhetoribus  et  medicis. 

16.  De  tempore  et  modo  proponeadi  excusationes. 

17.  De  excusatione  pro  parte  patrimonii. 

18.  De  tiitelae  gestione. 

19.  De  marito. 

20.  De  falsis  allegationibas. 

Lib.  1.  Tit.  26.  De  mspectiB  tutor ibua  vel  curatoribiu. 
Undo  suspecti  crimen  descendat. 

1.  Qui  de  hoc  crimine  cognoscunt 

2.  Qui  suspecti  fieri  possunt. 

3.  Qui  possunt  suspectos  potulare. 

4.  ^d  pubes  vel  impubes. 
6.   Qui  dicatur  suspectus. 

6.  De  effectus  remotioois.        « 

7.  De  effectu  accusationis. 

8.  Quibus  modis  cognitio  fioif  ur. 

9.  Si  tutor  copiam  sui  non  faciat. 

10.  Si  neget  alimenta,  decerni  posse  vel  tutelam  redcmerit 

11.  De  libeito  fraudulenter  administrante. 

12.  Si  suspectus  satis  ofierat ;  et  quis  dicatur  suspectos. 


Lib.  2.  Tit.  }.  De  rerum  divisiont^  et  aequirendo  earum  dominio* 
Continuatio  et  duplex  rerum  divisio. 

1.  De  aere,  aqua  profluente,  mari,  littore,  ice. 

2.  De  fluminibus  et  portubus. 

3.  Definitio  littoris. 

4.  De  usu  et  proprietate  riparum. 
6.  De  usu  et  proprietate  littorurn. 

6.  De  rebus  universitatis. 

7.  De  rebus  nullius. 

8.  De  rebus  sacris. 

9.  De  religiosis. 

10.  De  rebus  Sanctis. 

11.  De  rebus  singulorum. 

12.  De  occupatione  ferarum. 

13.  De  vulneratione. 

14.  Deapibus. 

15.  De  pavonibus  et  cc^umbis,  et  csBteiis  animalibos  jxas^' 

suefactis. 

16.  De  gallinis  et  anseribus. 

17.  De  occupatione  in  bello. 

18.  De  occupatione  eoram  qusB  in  littoie  iaveniantar. 

19.  D.e  ^!cBtu  a^pimalimn. 

20.  Deallavione. 
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21.  De  vi  fluminis. 

22.  DeiDsull 

23.  De  alveo. 

24.  De  iauDdatione. 

'  25.  De  specificatione. 

26.  De  accessione. 

27.  De  confusione. 

28.  De  commixtione. 

29.  De  his  qua;  solo  cediint.     De  sedificatione  in  sue  solo, 

ex  aliens  materia. 

30.  De  sedificatione  ex  su^  joatexi^  in  solo  alieno. 

31.  De  plantatione. 

32.  De  Stallone. 

33.  De  scripture. 

34.  De  pictiirA. 

35.  De  ffuclibus  bon&  fide  perceptis. 

36.  De  fructibiis  k  fructuario  et  colono  perceptis. 

37.  Quae  sunt  in  fructu. 

38.  De  officio  fructuarii. 

39.  De  inventione  thesauri. 

40.  De  traditione.     1.  Begula  ejusque ratio. 
'                                          41.  Limitatio. 

42.  Ampliatio. 

43.  De  quasi  traditione.     Si  traditio  ex  ali&  causa  prsceS'* 

serit. 

44.  De  traditione  clavium. 

45.  De  missilibus. 

46.  De  habitis  pro  derelicto. 

47.  De  jactis  in  mare  levandas  navis  causa :  Item  de  bis, 

quae  de  rhed^  currente  cadunt. 

Lib.  2.  Tit.  2.  De  rebus  corporalibus  et  incorporal%bu9.  ^ 
Secundam  rerum  divisio. 

Lib.  2.  Tit.  8.  De  servitutibus  rusticarum  et  urbanorum  prcBdiorum* 
De  servitutibus  rusticis. 

1.  De  servitutibus  urbanis. 

2.  DereUquis  servitutibus  rusticis. 

3.  Qui  servitute  debere  vel  acquirere  possunt 

4.  Quibus  modis  servitus  constituitur. 

,  Lib.  2.  Tit.  4.  De  Umfructu. 

Definitio  usufructils. 

1.  Quibus  modis  constituitur. 

2.  Quibus  in  rebus  constituititt' 

3.  Quibus  modis  finitur. 

4.  Si  finitus  sit 
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Lib*  2.  Tit.  6.  De  Usu  et  Hahitatiane. 

Communia  de  usufructu  et  usu. 

1.  Quid  intepsit  inter  usufructum  et  usum  fundi.    . 

2.  iEdium  usus. 

3.  De  servi  vel  jumenti  usu. 

4.  De  pecorum  usu. 
6.  De  habitatione. 
6.  Transilio. 

Lib.  2.  Tit.  6.  De  Usucapionibus  et  longi  temporis  proe$eriptianibu$. 

PrsBcipua  usucapionis  requisita.     1.  Bona  fides.    2.  Posses- 
sio  per  tempus  definitum  continuata.    3.  Justus  titulos. 

1.  De  his,  qua3  sunt  extra  commercium. 

2.  De  rebus  furtivis  et  vi  possessis. 

3.  De  vitio  purgato. 

4.  De  re  fiscali  et  bonis  vacantibus. 
G.  Begula  generalis. 

6.  De  errore  falsae  causae. 

7.  De  accessioneposFessionis. 

8.  Quando  conjunguntur  tempora. 

9.  D«3  his  qui  k  fiico,  aut  .imp.  Augustseve  domo,  aliqoid 

acceperunt. 

lab.  2.  Tit.  7.  De  Donationibue. 
De  donatione. 

1.  De  mortis  caus&  donatione. 

2.  De  simplice  inter  vivos  donatione. 

3.  De  donatione  ante  nuptias  vel  propter  nuptias. 

4.  De  jure  accrescendi. 

lib.  2.  Tit.  8.   QaibuB  alienare  licet  vel  non  licet, 

De  marito,  qui,  licet  fundi  dotalis  dominns  sit,  alienare  neqnit 

1.  De  creditore  qui,  licet  non  sit  dominus,  tamen  alienare 

pignus  potest. 

2.  De  pupillo,  qui,  licet  dominus,  non  tamen  sine  tutoiii 

auctoritate  alienare  possit. 

3.  Continuatio. 

lab.  2.  Tit.  9.  Per  quas  Pereonas  cuique  acqxdritur. 
Summa. 

1.  De  liberis  iu  potestate. 

2.  De  emancipatione  liberorum. 

3.  De  servis  nostris. 

4.  De  fructuariis  et  bonft  fide  possessis. 
6.  Continuatio. 
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6.  De  reliqnis  sui  extraneis  penionis. 

7.  Transitio. 

lab.  2.  Tit.  10.     De  Testamentis  ordinancUs. 
Etymologia. 

1.  De  aDtiquis  modis  testandis  civilibus. 

2.  De  antiqua  testandi  ratione  prsetorift. 

3.  De  conjimctione  juris  civilis  et  prstorii. 

4.  Solemnitas  addita  k  Justiniano. 

5.  De  annulis,  quibus  testamenta  signantur. 

6.  Qui  testes  esse  possunt. 

7.  De  servo  qui  liber  existimabatur. 

8.  De  pluribus  testibus  ex  eadem  domo. 

9.  De  his  qui  sunt  in  familid.  testatoris. 

10.  De  haerede. 

11.  De  legatariis  et  fidei  commissariis,  et  his,  qui  sunt  in 

eorum  famili^. 

12.  De  materia,  in  qu&  testamenta  scribuntor. 

13.  De  pluribus  codicibus. 

14.  De  testamento  nuncupativo. 

Lib.  2  Tit.  11.  De  militari  Testamento. 

In  militum  testamentis  solemnitates  remis89. 

1.  Kescriptum  Divi  Trajani. 

2.  De  surdo  et  muto. 

3.  De  militibus  et  veteranis. 

4.  De  facto  ante  militiam  testamento. 
6.  De  milite  arrogato  vel  emancipato. 
6.  De  peculio  quasi  casirensi. 

Lib.  2.  Tit.  12.  Quihus  non  est  permissumfacere  Testamentum. 
.  De  filio-familias. 

1.  De  impubere  et  furioso. 

2.  De  prodigo. 

3.  De  surdo  et  muto. 

4.  De  coeco. 

5.  De  eo  qui  est  apud  hostes. 

lab.  2.  Tit.  13.  De  EiTiceredaiione  Liberorum. 
Jus  vetus  de  liberis  in  potestate. 
'  1.  De  posthumis. 

2.  De  quasi  posthumis. 

3.  De  emancipatis. 

4.  De  adoptivis. 

5.  Jus  novum. 

6.  De  testamento  militis. 

7.  De  testamento  matris  ant  avi  matema. 
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Idb.  2,  Tit.  14.  De  SceredtbuB  initituendii. 
Qui  possunt  heredes  instituL 

1.  Si  servus  beeres  institutus,  in  eadem  CBJtat  manserit  tel 

non. 

2.  De  servo  hereditario. 

3.  De  servo  plurium. 

4.  De  numero  hsredum. 

6.  De  divisione  hereditatis. 

6.  De  portionibus  singulorum  hseredum,  si  testator  assem 

non  diviserit,  aut  partes  in  quorondam  peison&,  non 
ultra  assem  expresserit 

7.  Si  pars  vacet  aut  exuperet 

8.  Si  plures  uncisB  quam  duodecim  distribute  sunt 

9.  De  modis  instituendi. 

10.  De  conditione  iiupossibiU. 

11.  De  pluribus  conditionibus. 

12.  De  bis  quos  nunquam  testator  vidit 

lib.  2.  Tit.  15.  De  vulgari  Suhntitutione. 
De  pluribus  gradibus  baeredum. 

1.  De  numero  bsredum  in  singulis  gradibus. 

2.  Quam  partem  singuli  substituti  accipiant  si  partes  in 

substitutione  non  expresss  sint 

3.  Si  cohsredi  substitute  alius  substituatur. 

4.  Si  quis  servo,  quo  liber  existimabatur,  institute  sabsti- 

tutus  fuerit 

Lib.  2.  Ht.  16.  De  pupillari  Substitutione.    • 

Forma,  efiectus,  origo,  et  xatio  pupillaris  sabstitutionis. 

1.  De  substitutione  mente  capti. 

2.  Proprium  pupillaris  substitutionis. 

3.  Alia  forma  substituendi  pupillariter. 

4.  Quibus  substituitur. 

5.  Pupillare  testamentum  sequela  patemL 

6.  Quot  liberis  substituitur. 

7.  De  substitutione  nominatim  aut  generaliter  factft. 

8.  Quomodo  substitutio  pupillaris  finitur. 

9.  Quibus  pupillariter  non  substituitur. 

Lib.  2.  Tit.  17.   Quibus  modis  Te&tamenta  ihfirmantur. 
Quibus  modis  testamenta  infirmantur. 

1.  Quand9  testamentum  dicatur  rumpi :  primnm  do  adop- 

tione. 

2.  De  posteriore  testamento. 

3.  De  posteriore,  in  quo  hsres  certse  rei  institutus. 

4.  De  testamento  irrito ;  et  quibus  modis  fit  ixritum. 

5.  Cur.  dicaturdrritunl. 

6.  Qoibus  modis  oonvalesdt. 
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7.  De  riuda  voluntate. 

8.  Si  princeps  litis  caus4,  vel  in  testamento  imperfecto  in- 

stitus  fueht. 

Lib.  2.  Tit  18.  De  inofficioso  Tesiamenio. 
Katio  hujus  querelae. 

1.  Qui  de  inoffioioso  agunt 

2.  Qui  alio  jure  veniunt,  de  inofficioso  non  agunt 

3.  De  eo  cui  testatur  aliquid  reliquit. 

4.  Si  tutor,  cui  niliil   k  patre  relictum  pupiUi  nomine  lega- 

tum  acceperit. 
6.  Si  de  inofficioso  nomine  pupiUi  agens  succubuerit 
6.  De  quarts  legitimae  partis. 

Lib.  2.  Tit.  19.  De  hceredum  qualUcUe  et  differentia, 
Divisio  hsredum. 

1.  De  hsredibus  necessariis. 

2.  De  suis  ha?redibus. 

3.  De  extraneis. 

4.  De  testamenti  factione. 

5.  De  jure  deliberandi,  etde  beueficio  inventaiii. 

6.  Be  acqiiirend^  vel  omittend^  hereditate. 

Lib.  2.  Tit.  20.  De  legcUis. 
Continuatio. 
Definitio. 

2.  De  antiquis  generibus  legatoram  sublatis. 

3.  CoUatio  legatomm  et  fidei  commissorum. 

4.  De  re  legate.     Et  primum  de  re  testatoris,  hsredis,  ali* 

enh  cujus  non  est  commercium. 
6.  De  re  pignorata. 

6.  Le  re  aliena  post  testamentum  li  legataiio  acquisit& 

7.  De  his  quo  non  sunt  in  rerum  natura. 

8.  De  e4dem  re  duobus  legate. 

9.  Si  legatarius  proprietatem  fundi  alieni  sibi  legati  emeiit 

et  usus  fructus  ad  eum  pervenerit 

10.  De  re  legatarii. 

1 1.  Si  quis  rem  suam,  quasi  non  suam  legaverit 

12.  De  alienatione  et  oppignoratione  rei  legate. 

13.  De  liberatione  legate. 

14.  De  debito  legato  creditoii. 

15.  De  dote  uxori  legate. 

16.  De  interitu  et  mutatione  rei  legates. 

17.  De  interitu  quarnndam  ex  pluribus  rebus  legatis. 

18.  De  grege  legato. 

19.  De  8Bdibu8  legatis. 
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20.  De  pecnlio. 

21.  De  rebus  corporalibos  et  incoqpoaadibas* 

22.  De  legato  gencrali. 

23.  De  oplione  legatA. 

24.  Quibiis  legari  potest 

25.  Jus  antiquum  de  incertis  personis. 

26.  Jus  antiquum  dc  posthumo  alieno. 

27.  Jus  novum  do  personis  incertis  et  posthamo  aliena 

28.  De  posthumo  alieno  hsrede  institute. 

29.  De  crrore  in  nomine  legatarii. 

30.  De  falsa  demonstratione. 

31.  De  falsa  causa  adjects. 

32.  De  servo  haeredis. 

33.  De  domino  hsredis. 

34'.  De  modo  et  ratione  legandi :  de  ordine  scripttirB. 

35.  De  legato  post  mortem  heeredis,  vel  legatarii. 

36.  Si  poense  nomine  relinquatnr,  adimatur,  vel  transTeiatiii. 

Lib.  2.  Tit.  21.   De  Ademptione  legatoruni  et  translatione, 
De  ademptione. 
1.  De  translatione. 

Lib.  2  Tit.  22.  De  lege  Falcidi. 

Hatio  et  sum  ma  hujus  legis. 

1.  Dc  pluribus  hser^dibus. 

2.  Quo   tempore  spectatur  quantitos  patrimonii,  ad  qDum 

ratio  legis  Falcidiae  rcdigitur. 

3.  Quee  detrahuntur  ante  Falcijiam. 

Lib.  2.  Tit.  23.  De  fidd  eommUsariis  7icereditatibu$. 
Continuatio. 

1.  Origo  fidei  commissornm. 

2.  De  fidei  commisso  hieredis  scripti. 

3.  Efiectus  rcstilutionis  hteredilatis. 

4.  De  senates  consulto  Trebelliano. 
6.  De  senat(is  consulto  Pegasiano. 

6.  Quibus  casibus  locus  est  senatos  consulto  Trebelliano 
/  vel  Pegasiano. 

7.  Pegasiani  in  Trebellianum  transfusio. 

8.  De  quibus  ha^redibus,  et  in  qoibus  fidei  commissaiiis. 

supra  dicta  locum  habeant. 

9.  De  eo,  quod  hasres  voluntate  testa toris  dedacit,  prsci- 

pitve. 
IQ.  De  fidei  commissis  ab  intestato  relictis. 

11.  De  fidei  commisso  relicto  k  fidei  commissaiio. 

12.  De  probatione  fidei  commissi. 

,  Lib  2.  Tit.  24.  De  singulis  reluB  per  fidei  eommi$8um  reUcHi. 
Summa. 
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1.  Qu8B  relinqui  possunt 

2.  Delibertate. 

3.  De  verbis  fidei  commissoram. 

Lib.  2.  Tit.  25.  De  CodicilllB. 
Codicilloriim  origo. 

1.  Codicilli  fieri  possnnt  vel  ante,  vel  post  testamentamt 

imo  eliam  ab  intestato. 

2.  CocUcillis  haereditas  directo  dari  non  potest 

3.  De  numero  et  solemnitate. 


Lib.  8.  Tit.  1.  De  Jiceredltatibua  quce  ab  inteatato  deferuntur* 

Definitio  intestati. 

1.  Primus  ordo  succedentium  ab  intestato. 

2.  Qui  sunt  sui  haBredes. 

3.  Quomodo  sui  hasredes  finnt. 

4.  De  filio  post  mortem  patris,  ab  bostibus  reverso. 

5.  De  memoria  patris  damuat£L  ob  crimen  perduellionis. 
G.  De  divisione  haereditatis  inter  suos  hseredes. 

7.  Quo  tempore  suitas  spectatur. 

8.  De  naio  post  mortem  avi,  vel  adoptato  k  filio  emancipate. 

9.  De  liberis  emancipatis. 

1 0.  Si  emancipatus  se  dederit  in  adoptionem. 

11.  CoUatio  filiorum  naturalium  et  adoptivorum. 

12.  Dc  bonorum  possessione  contra  tabulas. 

13.  Uiide  cognali. 

14.  Emendatio  juris  antiqui.     De  adoptivis. 
16.  De  descendentibus  ex  fceminis. 

Lib.  8.  Tit.  2.  De  legitima  agnatorum  aueeaatone. 

Secundus  ordo  haeredum  legitimolrum. 
•1.  De  agnatis  naturalibus. 

2.  De  adoptivis. 

3.  De  masculis  et  fasminis. 

4.  De  filiis  sororum. 

6.  De  proximis  vel  remotis.. 

G.  Quo  tempore  proximitas  spectatur. 

7.  De  successorio  edicto. 

8.  De  legitime  parentum  successiono. 

lAb.  8.  Tit*  3.  De  aenatus  conaulto  Tcrlylliano. 

De  lege  duodecim  tabularum  ct  jure  praetoriA. 

1.  De  constitutione  divi  Claudii. 

2.  Ad  senatus  consultum  Tertyllianum.  Dc  jure  liberorom. 

3.  Qui  praeferuntur  matri,  vel  cum  ea  admittimtur. 
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4.  Jus  novum  de  jure  liberoram  sublato. 

5.  Quibus  mater  prsponitur  et  qulbuscum  admittitur. 

6.  De  tutore  liberis  peteudo. 

7.  De  vulgo  qussitis. 

Lib.  8.  Tit.  4.  De  senatua  consuHo  Orfidana. 
Origo  et  summa  senatus  consulti. 

1.  De  nepote  et  nepte. 

2.  De  capitis  dirainiitione. 

3.  De  vulgo  qiiaesi'is. 

4.  De  jure  accrescendi  inter  legitimos  lu&redes. 

lab.  8.  Tit.  6.  De  eucceseione  eognatorum. 

Tertius  ordo  succedentium  ab  intestato. 

1.  Qui  vocantur  in  hoc  ordine.  De  agnatis  capite  xoiniitis. 

2.  De  conjunctis  per  foeminas. 

3.  De  liberis  datis  in  adoptionem. 

4.  De  vulgo  qussitis. 

5.  Ex  quoto  gradu  vel  agnati  vel  cognati  sraccedunt. 

Lib.  8.  Tit.  6.  De  gradihus  cognationum. 

Continuatio,  et  cognationis  divisio. 

1.  De  primo,  secundo  et  tertio  gradu. 

2.  Quartus  gradus. 

3.  Quintus  gradus. 

4.  Sextus  gradus. 

6.  De  reliquis  gradibus. 

6.  De  gradibus  agnationis. 

7.  De  graduum  descriptione. 

Lib.  8.  Tit.  7.  De  servili  dognatione. 

Collatio  ordinum  et  gradum. 

Lib.  8.  Tit.  8.  De  suceessione  libertorum. 

Qui  succedunt,  de  lege  duodecim  tabnlamm. 

1.  De  jure  prsetorid. 

2.  De  lege  Papiflt. 

3.  De  constitutione  Justiniani. 

4.  Quibus  libertinis  succeditur. 

Lib.  8.  Tit.  9.  De  aasignatione  Ubertorum. 

An  assignari  possit,  et  quis  assignationis  efiectus. 

1.  De  sexu  assignati,  et  de  sexu  graduque  ejus,  cui  assig- 

natur. 

2.  De  liberis  in  potentate  vel  emancipatis. 

3.  Quibus  modis  aut .  verbis  assignatio  fit :  et  de  senatus 

consulto. 
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Lib.  3.  Tit.  10.  De  bonorum  possessionibus. 

Cur  introductse  bonorum  possessiones ;  et  quis  sit  earam  ef- 
fectus. 

1.  De  speciebus  ordinanis.  Jus  vetus. 

2.  Jus  novum. 

8.  Species  extraordinaria. 

4.  De  successorio  edicto. 

5.  De  jure  accrescendi  et  iterum  de  successorio  edicto. 

6.  Explicatio  dicti  temporis. 

7.  Quomodo  peti  debet. 

Lib.  3,  Tit  11.  De  acquisilione  per  arrogationetn. 
Continuatio. 

1.  QusB  hoc  modo  acquirantur.  Jus  vetus. 

2.  Jus  novum. 

3.  E^ectus  hujus  acquisitionis. 

Lib.  3.  Tit.  12.  De  eo,  cut  libertatis  causa  bona  addicuntur. 

Continuatio. 

1.  Rescriptum  D.  Marci. 

2.  Utilitas  rescripti. 

3.  Ubi  locum  habcat 

4.  #        #        #        # 

5.  «        #        *        # 

6.  Si  libertates  datse  non  sunt. 

7.  De  speciebus  additis  k  Justiniano. 

Lib.  3.  Tit.  13.  De  successionibus  stiblaiisy  ^quce  fiebant  per  bonorum 

vendilionesy  et  ex  senaius  consuUo  Claudiano. 

Lib.  3.  Tit.  14.  De  oblis^ationibns.  ^ 

Continuatio  et  defiuitio. 

1.  Divisio  prior. 

2.  Divisio  posterior. 

Lib.  3.  Tit.  15.  Qmbus  modis  re  eonirahiiur  obligcUio. 
De  mutuo. 

1.  De  indebito  soluto. 

2.  De  commodate. 

3.  De  deposito. 

4.  De  pignore. 

Lib.  3.  Tit.  16.  De  verborum  obligcUionibus. 
Summa. 

1.  De  verbis  stipulationum. 

2.  Quibus  modis  stipulatio  fit    De  stipulatione  pur&  vel  in 

diem. 

3.  De  die  adjecto  perimendae  obligationis  causA. 
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4.  De  conditione. 

6,  De  loco. 

G.  De  conditione  ad  tempus  presens  vel  prsteritaxn  relatiu 

7.  Qua;  in  stipulatum  dediicuntur. 

Lib.  3.  Tit.  17.  De  duobna  reis  stlpnlandi  et  promiUendL 
Qiiibns  modisduo  rei  fieri  possimt. 

1.  Do  cfTeclii  luijiismodi  slipulalionum. 

2.  De  stipulutionc  piir^  ;  et  de  die  et  conditione. 

Lib.  3.  Tit  18.  De  stipulationibus  nervorum. 
An  scrvus  stipiilari  possit. 

1.  Cui  acquirat.    De  person^  cui  [^stipulator.    De  stipola* 

tione  impersonali. 

2.  De  stipulatione  facti. 

3.  Do  servo  communi. 

Lib.  3.  Tit.  19.  De  divisione  st!pulationutn. 
Divisio. 

1.  De  jndicialibus  stipalationibus. 

2.  De  prsDtoriis. 

3.  De  conventionalibus. 

4.  De  comnuiDibus. 

Lib.  3.  Tit.  20.   De  imUUibus  stipulafionibus, 
De  his  quae  sunt  in  commercio. 

1.  De  his  quas  nou  exislunt. 

2.  De  his.qua5  noa  sunt  in  commercio. 

3.  De  facto  vel  dalione  alterins. 

4.  De  eo,  in  quem  confertur  obligatio  vel  solatip. 
C,  De  interrogatione  et  responsione. 

G.  De  his  qui  sunt  vel  habent,  in  potestata 

7.  De  rauto  et  surdo. 

8.  De  fiirioso. 

0.  De  impubere. 
19.  De  conditione  impossibilL 

11.  De  absentia. 

12.  De  stipulatione  post  mortem,  vel  pridie  quam  alter  con- 

tmhentium  moriatur. 

13.  De  stipulatione  prajposterA. 

14.  De  stipulatione  collate  in  tempns  mortis. 

15.  **♦*»»        ♦ 

IC.  Do  promissione  soript&  in  instrumento. 

17.  De  phiribus  rebus  in  stipulatione  deductis. 

18.  De  p(Bn&  adjects  stipulation!,  alii  daxi 

19.  Si  intersit  ejus,  qui  alii  stipulator. 
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20.  De  pcenl  adjects  promissioni  faeti  alieni. 

21.  De  re  slipiilantis  fatura. 

22.  De.dissensa. 

23.  De  turpi  caiisA. 

24    De  morte  contrahentium. 

25.  Quando  agi  potest  ex  stlpulatlone. 

Lib.  8.  Tit.  21.  Be  fidrjussoribus. 

Cur  accipiuntur  fidejussores. 

1.  In  qnibus  obligationibus. 

2.  De  hierede. 

3.  Si  fidejussor  praecedat  vel  seqnatnr  obligationem. 

4.  De  plnribus  fidejussoribus. 

6.  laquam  summam  obligatur  fidejussor. 

6.  De  actione  fidcjussoris. 

7.  Si  fidejussor  grsc^  accipiatur. 

8.  Si  scriptum  sit,  aliquem  fiJejussiaso. 

Lib.  8.  Tit.  22.  De  Hterarum  ohUgationibuB. 

Lib.  8.  Tit.  23.  De  obllgationibua  ex  consensu. 

Lib.   8.  Tit.  24.  De  emptione  et  venditione. 

De  emptione  pur^.     De  pretii  conventione,  arrhi5>  et  icrip- 
tura. 

1.  De  prctio  certo,  vel  incerto  vel  in  arbitrium  alienum  col- 

lalo. 

2.  In  quibus  pretium  con&istat.    Difierentia  emptionis  et 

permutationis. 

3.  De  periculo  et  commodo  rei  vendits. 

4.  De  emptione  conditionali. 

5.  De  emptione  rei,  quae  non  est  in  commercio. 

Lib.  8.  Tit.  25.  De  locatione  et  conduetione . 

Collatio  emptionis,  et  locationis.     De  mercedis  conventione. 

1.  De  mercede  collate  in  arbitrium  alienum. 

2.  In  qnibus  rebus  merces  consistat. 

3.  De  Emphyteusi. 

4.  Do  fotrnti  alicui  faciend^  ab  artifico^ 

5.  Quid  praestare  debet  conductor. 

6.  De  morte  conductoris. 

Lib.  8  Tit.  26.  De  societaie. 
Divisio  k  materilL. 

1.  De  partibu3  lucri  et  damni. 

2.  De  paftibus  inasqualibus. 

3.  De  partibus  ezpressis  in  un&  causiL 

4.  Quibus  modis  societas  srivituf .    Do  reiiunciatione 
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6,  De  morte. 

6.  De  fine  negotii. 

7.  De  publicatione. 

8.  De  cessione  bonoram. 

9.  De  dolo  et  culp&  k  socio  prestandis. 

Lib.  8.  Tit.  27.  De  mandato. 
Divisio  k  fine. 

1.  Si  mandantis  gratis  mandetur. 

2.  Si  mandantis  et  mandatarii. 

3.  Si  aliena  gratis. 

4.  Si  mandantis  et  alienft. 

5.  Si  mandatarii  et  alienl. 

6.  Si  mandatarii. 

7.  De  mandato  contra  bonos  mores. 

8.  De  executione  mandati. 

9.  De  revocatione  mandati. 

10.  De  morte. 

11.  De  renunciatione. 

12.  De  die  et  conditione. 

13.  De  mercede. 

Lib.  8.  Tit.  28.  De  olligationihu9  quoe  quan  ex  eontraetu  tuueuntur. 

Continuatio. 

1.  De  negotiorum  gestione. 

2.  De  tutel&. 

3.  De  rei  communione. 

4.  De  hsreditatis  communione. 
6.  De  aditione  hsreditatis. 

6.  De  solutione  indebiti. 

7.  Quibus  ex  causis  indebitnm  solutum  non  repetitar. 

Lib.  8.  Tit.  29.  Per  quae  peraonas  ohligatio  acquiritur. 
De  his  qui  sunt  in  potestate. 

1.  De  bon^  fide  possessis. 

2.  De  servo  fnictuario,  vel  usuario. 

3.  De  servo  communi. 

Lib.  8.  Tit.  80.  QuihuB  mocUs  ioUitur  ohligatio. 
De  solutione. 

1.  De  acceptilatione. 

2.  De  Aquilian^  stipulatione  et  acceptilatione. 

3.  De  novatione. 

4.  De  contrario  consensu. 

Lib.  4.  Tifc.  1.  De  Obligationibuiy  quce  ex  delicto  nateuntur, 
Continuatio  et  divisio  obligationum  ex  delicto. 
1.  Definitio  furti. 
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2.  Etymologia. 

3.  Divisio. 

4.  De  furto  concepto,  oblato,  prohibito,  non  ezhibito. 

5.  P(siia. 

6.  Qtiomodo  fnrtntn  fit ;  de  contrectatione. 

7.  De  afTectu  furandi. 

8.  De  voliintate  domini. 

9.  Quariim  reniin  fiirluni  fit.    De  liberis  hominibns. 

10.  De  re  propria. 

11.  Qui  tenentur  furti.     De  eo,  cujus  ope,  consilio  furtum 

factum  est. 

12.  De  his,  qui  sunt  in  potestate.     £t  de  ope  ac  consilio  ex- 

tranei. 

13.  Quibus  datur  actio  furti. 

14.  De  pignore  surrepto  creditori. 

15.  De  re  fuUoni,  vel  sarcinatori  vel  bonis  fidei  emptoxi  snr- 

reptd 

16.  De  re  commodate. 

17.  De  re  depositd. 

18.  An  irapubes  furti  teneatur. 

19.  Quid  veniat  in  banc  actionem  ;  et  de  affinibos  actioni- 

bus. 

Lib.  4.  Tit  2.  De  vi  bonorum  rapiorvm. 

Origo  hi\jus  actionis,  et  quid  in  earn  veniat. 

1.  Adversus  quos  datur. 

2.  Quibus  datur. 

Lib  4.  Tit  3.  De  lege  Aqvilld, 

Summa.     Caput  primum. 

1.  De  quadrupede,  quae  pecudum  numeroest 

2.  De  injuria. 

3.  De  casu,  dolo,  et  culpA. 

4.  De  jaculatione. 

5.  De  putatioue. 

6.  De  curatione  relicts. 

7.  De  imperitia  medici. 

8.  De  imperitia  et  infirmitate  mnlionis  aut  equo  yecti. 

9.  Quanti  damnum  asstimetur  et  de  bseredibus. 

10.  Quid  a3stimatur. 

11.  De  concursu  hujus  actionis  et  capitalis. 

12.  Caput  secundum. 

13.  Caput  tertiiim.     Quod  damnum  vindicatur. 

14.  De  dolo  et  culpd. 

15.  Quanti^damnum  sestimatur. 

De  actione  directa,  utUi,  et  in  factom. 
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Lib.  4  Tit  4.  De  inptriis. 

Verbum  injuria  quot  modis  aecipitur. 

1.  Quibus  modis  injuria  fit 

2.  Qui  et  per  qaos  injuriam  patinntnr      De  parente  etli- 

beris,  viio  et  iixore,  Boceto  et  num. 

3.  De  servo. 

4.  De  servo  comtnuni. 

5.  De  servo  fructuano. 

6.  De  eo  qui  bon&  fide  servit 

7.  Poena  injuriarum  ex  xii  tab.  et  ex  jure  pnetorio. 

8.  De  lege  ComeliSi. 

9.  De  sstimatione  atrocis  injuria. 

10.  De  judicio  civili  et  criminali. 

11.  Qui  tenentur  injuriarum. 

12.  Quomodo  toUitur  hec  actio. 

LiK  4  Tit.  5.  De  Obligalionibus,  qucB  qtiasi  ex  delicto  ncLscuntur. 
Si  judex  litem  suam  fecerit 

1.  De  dejectis  vel  efiusis,  et  po^tis  aut  suspensis. 

2.  De.  filio  familias,  seorsum  habitante  li  patre 

3.  De  damno  aut  furto,  quod  in  navi  aut  cauponft.  ant  sta- 

bulo  factum  est 

Lib.  4  Tit  6.  De  Actionibus, 

Continuatio  et  definitio. 

1.  Divisio  prima.  * 

2.  De  actione  confessori^  et  negatori^. 

3.  De  actionibus  prstoriis  realibus. 

4.  De  PublicianSi. 

5.  De  rescissoriSi. 

6.  De  Faulian&. 

7.  De  Servian^  et  quasi  Servian^  seu  hypothecaiiA. 

8.  De  actionibus  prstoriis  personalibus. 

9.  De  constitutCi  pecuni^. 

10.  De  peculio. 

11.  De  actione  in  factum  ex  jure  jurando. 

12.  De  actionibus  poenalibus. 

13.  De  prfiBJudicialibus  actionibus. 

14.  An  res  sua  condici  possit 

15.  De  nominibus  actionum. 

16.  Divisio  secunda. 

17.  De  actionibus  rei  persecutoriis. 

18.  De  actionibus  poense  persecutoriis. 

19.  De  mistis  ;  hoc  est,  rei  et  poence  persecntoriis. 

20.  De  mistis  ;  id  est,  tarn  in  rem  quam  in  personam. 

21.  Divisio  tertia. 

22.  De  actionibus  in  simplum. 
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28.  In  duplum. 

24.  In  triplum. 

25.  In  qaadruplum. 

26.  Subdivisio  actionum  in  duplum. 

27.  Subdivisio  actionum  in  quadruplum. 

28.  Divisio  quarta  de  actionibus  bonae  fidei. 

29.  De  rei  uxoriaB  aclione,  in  ex  stipulatu  actionem  trans- 

fus&. 

30.  De  potestate  judicis  in  judicio  bon^  fidei,  et  de  com- 

pensation ibus. 

31.  De  actionibus  arbitrariis. 

32.  Quinta  divisio,  de  incertae  quantitati3  petitione. 

33.  De  pluris  petitione. 

34.  De  minoris  summae  petitione. 

35.  Si  aliud  pro  alio  petatur. 

36.  Divisio  sexta.    De  peculio. 

37.  De  repetitione  notis. 

38.  De  actione  adversus  parentem,  pcitronam,  sodom,  et  do- 

natorem. 

39.  De  compensationibus. 

40.  De  eo,  qui  bonis  cessit 

Ub-  4.  Tit.  7.  Quod  cum  eo,  qui  in  aliend  poie^Me  eat,  negotium  gu- 

turn  esse  dicUur. 
Scopus  et  nexus. 

1.  De  actione  quodjicssu. 

2.  De  exercitari^  et  institorift  aotioae. 

3.  De  tributorift. 

4.  De  peculio,  et  de  in  rem  veryo. 

5.  De  concursu  dictarum  actionum. 

6.  De  filiis  familias. 

7.  De  senatus-consulto  Macedoniano. 

8.  De  actione  directs  in  patrem  vel  domimom. 

lib.  4.  Tit.  8.  De  noxalibus  actionibus. 
De  servis.  Summa. 

1.  Quid  sit  noxa  et  noxia. 

2.  Ratio  harum  actionum. 

3.  Efiectus  noxa^  deditionis. 

4.  De  oiigine  harum  actionum. 

5.  Qui  conveniuntur  noxali  actione. 

6.  Si  servus  dominio  noxiam  commiserit  ved  contxE. 

7.  De  filiis  familiarum. 

4  Tit  9.  Si  quadrupes  pauperiam  fecisae  dicaiwr. 
De  actione,  si  quadrup^  ex  L  zil  tab. 

1.  De  actione  aBdilitt4,co&cttn«nteoam.aolionedepanpe^ 


700  INDEX. 

lab*  4«  Tit.  10.  De  ui,  p^r  71/09  agere  possumui. 
Per  qiios  agere  liceat. 

1.  Quibus  modis  procurator  constitualnr. 

2.  Quibus  modis  tutores  vel  curatores  constitaontor. 

Lib.  4-  Tit.  11.  De  satisdailonibus- 
De  judicio  personali. 

1.  De  judicio  personali. 

2.  Jus  novum.  De  reo. 

3.  De  procuralore  actoris. 

4.  De  procuralore  rei  praesentis. 

5.  De  procuralore  rei  absentis. 

6.  Unde  hsec  forma  discenda. 

7.  XJbi  hsBc  forma  observanda. 

Lib.  4.  Tit.  12.  De  perpeiuis  et  temporalibui  actionibus  et  qua  ad  ha- 

redes  et  in  haredes  iranseurU, 
De  perpetuis  et  temporalibus  actionibus. 

1.  De  actionibus,  quae  in  hseredes  transeunt  vel  noB. 

2.  Si  pendente  judicio  reus  actori  satisfeceriL 

Lib.   4.  Tit.  13.  De  Exceptlonibus. 

Continuatio.     Ratio  exceptionum. 

1.  De  exceptione,  quod  metus  causd,  de  dole,  in  iactoxn. 

2.  De  non  numerate  pecunift. 

3.  De  pacto. 

4.  De  jurejurando. 
6.  De  re  judicata. 

6.  De  cseteris  exceptionibus. 

7.  Divisio  prima. 

8.  Divisio  secunda. 

9.  De  peremptoriis. 

10.  Do  dilatoriis. 

11.  De  dilatoriis  ex  personA. 

Lib.  4.  Tit  14.  De'Replicaiionibus. 
De  replicatione. 

1.  De  duplicatione. 

2.  De  triplicatione. 

3.  De  caBteris  exceptionibus. 

4.  QuaB  exceptiones  fide  jussoribus  prosunt  vel  non. 
Lib.  4.  Tit  15.  De  inierdictis. 

Continuatio  et  definitio. 

1.  Divisio  prima. 

2.  Divisio  secunda. 

3.  De  interdictis  adpiscendoB. 

4.  De  interdictis  retinenda. 
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6.  De  retinend^  et  acquirendft  possessione. 

6.  De  interdicto  recuperandsB  et  affioibus  remediis. 

7.  Divisio  tertia. 

8.  De  ordine  et  vetere  exitu. 

Lib.  4.  Tit.  16.  De  pcena  iemere  lUigarUium. 
De  poBnis  in  genere. 

1.  De  jurejurando  etpcBn^  pecuxiiaiift. 

2.  De  infamia. 

3.  De  in  jus  vocando. 

Lib.  4.  Tit.  17.  De  Officio  Judicis, 

De  officio  judicis  in  genere. 

1.  De  judicio  noxali. 

2.  De  actionibus  realibns. 

3.  De  actione  ad  exhibendum. 

4.  Familise  erciscundse. 
6.  Com  muni  dividundo. 

6.  Finium  regundorum. 

7.  De  adjudicatione. 

Lib.  4.  Tit.  18.  Depvblicis  Judiciis. 
De  differentil  k  priyatis. 

1.  Etymologia. 

2.  Divisio. 

.  3.  Exempla.    De  lss&  majestate. 

4.  De  adulteriis. 

5.  De  Sicariis. 

6.  De  pairacidiiB. 

7.  Defalsis. 

8.  De  vi. 

9.  De  pecolatds. 

10.  De  plagiariis. 

11.  De  ambitu,  repetundis,  amxona,  residuis. 

12.  Conclusio. 
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[  After  ante,  page  400,  the  fignrei  refer  to  the  original  pages  as  indented  ia  the  margin.] 


JLccession  .    459 

Actions  638 

Actiones, — Arbitrarii  641.,  ad  exhi- 
bendum  383.  459.,  sdilitisB  358. 
646.,  bons  fidei  et  stricti  juris  339. 
340.  584.  611.,  capitales  316.,  ci- 
viles  408.,  communi  dividundo 
384.  650.,  confessoris  327.,  consti- 
tuts  pecnnis  640.,  damni  inju- 
rifle  312.,  directs  317.,  directfle  in 
patrem,  &c.  353.,  de  damno  aut 
furto  638.,  exercitorifle  349.,  exemp- 
to  609.  615.,  ex  stipulatu  641.,  ex 
vendito  609.  615.,  famili»  crcis- 
cunde  384.  641.  650.,  finiiim  re* 
gnndorum  384.  650.,  furti  304., 
fiirti  manifesti  310.,  hypothecariai 
640.,  incitorie  349.,  injuriae  323.,  in 
beredes  transeuntes  648.,  in  fac- 
tum (on  the  case)  305.  318.  627., 
in  factum  jurejurando  640.,  in  sim- 
plum  336.,  in  duplum  337.  609.,  in 
triplum  337.  641.,  in   quadruplum 


337.  641.,  Iocati306.,  mist«  641.^ 
negotiorum  gestorum  452.  624., 
noxales  645.,  pauliana  638.,  de 
pauperie  646.,  pcene  persecutori* 
334.,  pignoratilias  604.  640.,  perso- 
nales  328.  331.,  perpetuae  647.,  p<B- 
nales  332.,prejudiciales,640.,  pT«* 
torie  408.,  publicianas  328.,  privata 
ex  lege  aqui]i&316.,depecuiio331. 
346.  643  ,  quasi  ex  maleficio324., 
quanti  minoris  609.,  quod  jussu 
349.,  reales  328.  333.  382.,  redhibi- 
toris  609.,  recissorie  329 ,  de  in  rem 
verso  350.,  rei  persequendie  334., 
repetitione  dotis  346.,  rei  uzoria 
641.,  serviana,  quasi  serviana  639., 
ser-  vi  corrnpti  303.,  si  quadrupes 
357.,  subsidiary  453.,  temporales 
647.,  tributorifle  350.,  tuteltt  452.,  ex 
tes-  tamento  522.,  vi  bonor.  rapto- 
rum  309.,  utiles  317.  621. 
Abjumtion,       .  .  .441 

Acts  of  limitation,        •  .    647 

Adoption  440,  ^61 

Adopted  child,  .    499 
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Ademption  of  legacies, 

Adition, 

Ad  prnmissor 

Adrogation, 

AdvocatOi 

Advancement 

^s  ct  libra 

Affinity, 

Age,    . 


516,  530 
.     521 

.  4G2 
441,  577 

.  597 
515,575 
443,  4b7 

.     442 

.     431 


Agnates, 


430,  445,  539,  561,  564. 

570,   571 

Agnatio  nuda,  .521 

Agnomen,         .            .  .     526 

Albercus  Gentiiis,        .  .405 

Alfenus,            .  404 

Alcibiades,        .            .  .432 

Alexander  (Papa.)       .  .     325 

Alluvion,                       .  .458 

Amber,              .  .460 

Araita,               .             .  .439 

Antestator,                    .  .442 

Anastasiana,    .            .  .     570 

Animals  mischievous,  .     646 

Antistius  Labeo,  .     459 

Apparel,            .            .  .     525 

Apothecary,      .            .  596 

Aqueduct,         .            .  .    467 

Arrha,  (earnest)  .616 

Arreoi,               .  .431 

Aristotle,           .            .  .431 

Arbiter,             .             .  .638 

Assignment,                  .  .     470 
Ascendants.     See  succession. 

Atteius  C^pito,             .  .     459 

507.  645.  647 


Attorney, 


B. 


Bank  notes. 
Banishment, 
Barbeyrac, 
Bargain  and  Sale, 
Bargains  catching, 
Barrington's  Observ. 
Basilica, 


.  525 

.  441 

.  405 

616.  617. 
642-3.  645 

.  414 

.  577 


Bastard,  .  .  .416 

Bees,  .  .  .459 

Beneficium  ordinis,      .  .    Gl2 

discu'isionis,         .    612 
cedendar.  action,      612 
Bequests  over,  .        522.  525 

Bonorum  possessio,       559.  573.  575 
Bon.  poss.  unde  liberi,  540.  573 

legitimi,     565.  573 

cognati,    540.  5G2. 

565.  567.  573 

vir  et  uxor,        540 

decern  persons,  573 
secundum  tabulas,  573, 
contra  tabulas,  573 

tanquem  ex  familia  573 

.    625 


Books, 

Boundary, 

Bracton, 

Briber)',  (Ambitus,) 

Burlamaqui,     . 

Bynkershoek, 

C. 


Caius, 

Callistratus, 

Capiatur  pro  fine. 

Captive, 

Captivity, 

Captive  joint, 

Case,  action  on, 

Caveat  emptor,     . 

Cavillatio, 

Caution 

Cautio  do  danino  infecto, 

Cantores, 

Celsus,  . 

Census, 

Certi  condictio, . 

Cessio  bonorum. 

Chamberlain,    . 

Child, 

Child  posthumous, 


.    4CD 
.    440 

.  m 

.    4C5 
405.  557 


.    404 

.  4W 
.  SiO 
.  49) 
.  442 
.  4-57 
.    62i 

610,  C'liJ 
.    409 

452. 64; 
.  637 
.  409 
.  404 
.  416 
.    593 

622.  W2 
.  403 
.  445 
.    496 
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Christiaiiity,     . 

.     432 

Code  Jastinian, 

.     403 

Theodosian, 

.     614 

Tuscan,  . 

.     409 

Kassian  . 

.     409 

Napoleon, 

.     C09 

Codicil, 

637,  539 

Cognitores 

.     597 

Cognomen 

.     526 

Cognates,       430,  445,  561,  67C.  572 

Collaterals,  see  Succession. 

Collation,  (Hotchpot)  .  .     575 

Commandite,     .  .     623,  072  a 

Compensation,  (set  off,)       347,  528 

Compromissor,  638 

Commodatum,  583,  584,  593 

Coemptio,  .421 

Comprivigni  .     423 

Concilium  semestre  453 

Concubinatus,  420, 432 

Conditions,  501 ,  529,  605,  6 1 1 

impossible  .     501 

precedent,  528 

testamentary,  528 

in  restraint  of  mar- 


riage, 
Confarreatio, 
Conjugium, 
Consanguinity, 
Consortium, 
Contubernium, 
Consensus, 
Consensus  sponsalitius, 
matrimonialis. 


.     528 

421,436 

.     420 

422,  562 

.     420 

416,  420 

.     422 

.     430 

.    430 


Consobrini.  consororini,  439,561, 562 


Constitutum, 

Constitutions, 

CcMXtracts, 

nominate, 
innominate, 
stricti  juris 


581,  612 
.  406 
.  583 
.  583 
.  583 
.     584 


bons  fidei,    338,  338,  584, 

641 
parol,  586 

written,  .    586 

89 


unilateral,    .  .    593 

Contracts,  construction  of,        .    587 
Conventio  in  manum,  .    421 

Covenants,  528 

Counsel,  597 

Cretion,  .521 

Crimen,  .  .    454 

Cypres,  .  .  .     530 

Cum  elogio,  (a  specification)       495 
Curator,  444,  450,  454,  476 

Cures,  .  405 


D. 

Damages, 

Debtor, 

Decurions 

Decreta, 

Decree  Macedonian, 

Dedetitii, 

Delivery  of  documents 

Denunciations, 

Defalcation, 

Defensores  (counsel,) 

Depositum, 

Detention  of  a  pledge, 

Deportation, 

Degrees  levitical. 

Devises  of  l&nd. 

Digest, 

Diffarreatio, 

Discidium 

Disinherison, 

Dies  utiles, 

Divi  fratres 

Divorce, 

Domi  ductio 

Doli  capax, 

Dolus  mains, 

Dogs,    . 

Donatio  mortis  causa, 
inter  vivos, 
ante  nuptias. 

Do  ut  des, 

fiiciaB,    . 


606,  637,  641 

.  642 

.  439 

.  407 

.  643 

.  417 

.  466 

.  333 

.  560 

.  597 
583,  584 

.  581 

.  441 

.  427 

.  517 

.  403 

.  436 

.  436 

495,504,513 

.  577 

.  453 

483,  434,  438 

.  421 

.  626 

.  573 

.  629 

.  474 

.  474 

.  474 

.  584 

.  584 
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Da  Ponceau,  Mr.  557, 67 1, 672, 672  a 

Dupondiam,  404, 501 

Dower,  .524 

Dominium  eminens,    .  456,  457 

ntile,  .    456 

jura  natura,  .    456 

jure  civili,  .    456 


£. 


Easement, 

Edicta, 

prstomm, 
Edictales, 
Election, 
Electrum, 
Emancipation, 
Emperor, 
Emptio  bononim, 

venditio. 
Emphyteusis, 
Enmity, 

E  D  franchisement, 
EpistoIsB, 
Erciscundae, 
Erciscundi, 
Erciscere, 
Herciscere, 
EQxog    . 

Esquire, 

Excellency, 

Extranei, 

Exile, 

Executor, 

Exqusestor, 

Expromissor, 

Ex  empto 

Ex  vendito. 

Eviction, 


.    468 
406,  407 
.    408 
.    404 
.    530 
.    460 
421, 443,  477 
.    402 
.     578 
614,616,583,584 
583,  584,  621,  622 
.    459 
.    417 
406,  407 
384,  641,  650 
.    459 
.     641 
.     641 
.     641 
.     416 
.    416 
.    440 
.    441 
.     501 
.     403 
.    462 
609,  615 
.     615 
607,  015 


P. 


Facio  ut  des,  . 
facias, 
FaUalez, 


584 
584 
626 


Familia  erciscands,  884^  522, 611, 

650 

Falsa  causa,     .  .           .526 

Farre,  .            .  .421 

Fees  to  Counsel,  .    596 

Physicians,  .           .    597 

of  office,  .    599 

Females,  .           .446 

FeraB  nature    .  .           .457 

Fictio  brevis  manus  .           .   466 

Fide  jussion, )       .-«  jto^  i*in  ^n 
Fide  jussor,    (      *^2,  581,  612,  614 

Fidei  commissa,  505,  534, 536 


Filius  familias. 
Fishery, 
Fixtures, 
Flamen  dialis, 
Florentinus, 
Freed  man, 
Furniture, 
Forestalling  (fh 


444,541 
.    455 

.  525 
.  421 
.  404 
417, 678 
.    525 


a 


Germani, 

Gillies.  Dr. 

Goods, 

Grotius, 

Grandchild, 

Guardian 

Guarantee, 

Gypsum, 


.  562 

.  431 

.  S25 

.  405 

.  US 
445,454,^4 

.  4Sa 

.  406 


Heineccius, 

Heirs,  domestic  or  sui, 

stranger,  extianei» 

instituted, 

substituted, 

necessary, 

ex  asse. 
Heirship,  .  . 

Helots, 


.    405 

580,  m 

556,570 
.    621 

500,  520 

500,  520 
.    557 

500,520 
.  556 
.    411 
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Herciseere, 

.     641 

ninds, 

.    414 

Honourable,     . 

.     416 

Honorarium,     . 

.     597 

Hotchpot  (coUatio), 

.     575 

Uypotheca, 


583,  584,  604,  640 


I. 


Jetsam,  Flotsam,  &c.  .  .466 

Imperator,        .  .  .    402 

Impuber,  .  .441, 493,  626 

Innkeeper,        .  .  .     63S 

Inquisition,  inquisitors,  .    403 

Infantia,  .      455,  448,  449,  476 


Insolvency, 

.     623 

Interpretationes, 

.     407 

Interdicts, 

.     648 

Intention,  criminal, 

.     636 

Intestacy, 

.     539 

Islands, 

.     459 

Julianus, 

.     404 

Julius  Caesar,  . 

.     446 

Jura,     . 

.     404 

personarum, 

.     410 

Judges,  when  liable 

637,  638 

Jurisprudentia, 

.     404 

Jus.  Jussum.  Justitia, 

.     404 

Jus  vitsB  et  necis. 

.     411 

postliminii. 

442,  511,  557 

accrescendi. 

.     569 

K 

Kidnapping, 

.     626,  653 

L. 

Lanx  et  lacio. 

.     625 

Latini, 

.    417 

Sateran  Council, 

.     425 

Lease, 

.     470 

Legacy, 

516,  522,  527 

Leges  annua,  . 

.    408 

Legitimation, 

439, 440 

Legitime  para. 

.    514 

Lfs,     . 

.    405 

Lex  Anastasiana,  570.  Aquilia,  627. 

Attilia.  446.     Cincia,  409.      Cor- 

Delia,  411,  637,651.     Fabia,  626. 

Falcidia,  515,  532,  533.      Furia, 

418,  515,  532.  Julia,  650,  655.  Pe- 

tronia,  412.     Pauliana,  638.     He- 

gia,  407.     Voconia,  532.      Zeno- 

nia,  641. 

Libertus,  Libertinus,    .  .416 

Liber  censu,     .  .  .416 

Libripens,         .  .442 

Libel 629 

Limitation,       .  .471 

of  a  legacy,  525 

acts  of  .    647 

Linea  ascendens,         .  .    429 

descendens,  .    429 

coUateralis,        .  .429 

Lindebrogue,    .  .414 

Loan,    ....     593 

Locus  injuriae  .  637 

poBnitentiflD,  .    585 

Locatio  conductio,  583, 584 

Lytse,    ....    404 


M. 


Macedonian  decree,     . 

.    643 

Madmen, 

.     452 

Madan  Martin, 

.    432 

Majestas, 

.    402 

Magister, 

.     403 

Palatii, 

.     403 

Ro*ulorum,    . 

.     403 

Malicious  prosecution. 

.     629 

Males,  their  privileges, 

.    448 

Mancipation, 

442,  470 

Mandatum,  Mandata,   407, 

583, 584 

Marcian, 

.    404 

Marcellus, 

.    404 

Manumission, 

417,418 

Manstealing,    . 

.     626 

Market  overt. 

.    472 

Marriage, 

419. 420 

forbidden. 

.    425 
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iage,  second,  .    443 

Scotch  and  foreign,       443 

contract,  .    434 

Mayer  Jacob's  case,     438 

Mars,  .  .405 

Master  and  servant,  .    G47 

Mines,  .461 

Minor,  44G,  453, 476 

Misericordia,    .  .649 

Missio  causoria  .    491 

honesta,  .491 

ignominiosa,  .491 

temporaria,        .  .    491 

Money  had  and  received,        .    694 

Matuum,  ,     583,  584,  593 


N. 

Natural  children, 

Negatiarum  gestores,  . 

Negro  slavery, 

Naif,     . 

Nomen, 

Nomine  pasna. 

Novel,  118,  127, 

Novation, 

Nude  pact, 

Nupti©, 

O. 


.  499,  556 
.     597 

.  478, 484 
.  416 
.  526 
.  527 
544,  553 
.  581 
581,  585 
.     419 


Oblatio  Curia),  439 

Obligation,  .579 

Offices  in  Pennsylvania,  598 

Orphitian  sen.  considt.  560,  565,  567 

Oraliones  principis,  406,511 

Oswald,  .425 

Otahete,  .431 


P. 


Pacts,  civil,  praetorian,  simple, 

nuda,  vestitia,  .     5S6 

Parracide,         .            .  .653 

Pandects,  .403 


Papinian.  .409 

PapinianistSB,  .    505 

Park,    .            .            .  .   412 

Parentage,  .422 

Parentela,        .            .  .422 

respectum,  .   424 

Partnership,     .            .  583,584 

Paterfamilias,  .541 

Cduciarius,         .  .   442 

Path,     .            .            .  .    4G0 

Patron,  .      409, 454,  578,  597 

Per  capita,  per  stirpes,  542,  544 

vindicationem,      .  .    225 

damnationem,       .  .    525 

prseceptionem,      .  .    525 

Peculium  castrense,    .  476, 541 

quasi  castrense,  492, 541 

anventitium,  477, 491 

profectitium,  477, 491 

Pederasty,  .  431, 63G,  G51 

Pennsylvania  offices,  .  .    598 

Pignus,  475,  583,  584,  604,  640 

Plagiarius,         .            .  626,653 


Physicians, 

Pleas  and  Pleading, 

Plebiscitum,     . 

Polemarch, 

Postliminy, 

Posthumous  children. 

Polygamy, 

Ports, 

Power, 

Procurator, 

ProBmium, 

ProBvaricator, 

Prcenomen, 

Propositus, 

Prolytffi, 

Privileges, 


Principal  and  surety,  see  surety. 
Proculians,        .  .  .459 

Proeposteritas,  .  .    550 

Prcsdia  rustica,  467,  040 

urbana,  467,640 

Prescription,     .  -    471 
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.  648 

.  m 

,  408 

442,511,557 

.  (96 

431.432 

.  455 

.  431 

.  418 

.  597 

.  599 

•  526 

.  424 

.  404 

.  407 
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P*odigab, 

452,  494 

Road,                i 

.    467 

Proctor, 

« 

647 

Rutherfortht 

.    405 

Puberty, 

■ 

445 

Pueriiia, 

• 

445 

a 

Public  decorum, 

422, 

430 

Purchaser  without  notice. 

• 

473 

Sabinians, 

.    459 

Puffendorf,       . 

• 

405 

Sailors, 

.     644 

Pupils, 

444, 

453 

Satisfaction,  of  proportions,  of  dow- 

Pujiishmcnt,    . 

• 

625 

er  of  debts,  of  legacies. 
Sanctuaries, 

516,  530 
.    419 

Q. 

Scofch  marriages, 
Seal,    . 

.    433 

.     488 

Quartrnm  trebelliannm. 

536 

Selden, 

.     428 

Quasi  contract. 

524 

Security,  Surety,          452, 

,  462,  613, 

posthumous. 

499 

648 

privignus, 

431 

Senium, 

.     446 

nurus, 

431 

Serfs,    . 

.     413 

noverca, 

431 

Servi :  Slaves,  slavery, 

.    410 

serviana. 

Servi  poene. 

415,442 

ex  malefido,     . 

Services:  Servitudes, 

.'467 

usufruct, 

468 

Seduction, 

636,  651 

Qniddam  honorarium, 

597 

Semi  matrimonium,     . 

.    420 

Quires, 

404 

Senatus-coQsuitum, 

406,  541 

Quirinus, 

405 

Pegasianum, 

532   536 

Questor, 

403 

Sabinianum, 

558 

Quotitd, 

416 

Trebcilianum, 
Tertyllianum, 

541 
564,  567 

R. 

Orphitianum, 
Set-off,  (Compensation) 

565,  567 
.     581 

Bank, 

422, 

431 

Sestcrtium, 

.     442 

Hatahabitio, 

• 

422 

Settlement, 

.     505 

Belationship, 

■ 

422 

Sicls, 

.     503 

Belegation, 

• 

441 

Sinendi  modo. 

.     525 

Hepudium, 

434, 

521 

Slavery.     See  servi. 

Henunciation,  . 

436, 

521 

Somerset,  the  negro  case. 

414 

Representation,              539, 546, 558 

Socage, 

.     454 

Bes  fuDgibiles, 

593 

Sontioa  causa. 

.    435 

Responsa, 

408 

Socrates, 

.     431 

Respectum  parentelae, 

424 

Solicitor, 

597,  644 

Rescript, 

Sodomy, 

636,  651 

Divi  Marci, 

578 

Societas,  (Partnership) 

583,  584, 

Retention,  .581 

Revocation  testamentary,    497,  539 
Rivers,  .  455,  456 


Spurious  children. 
Spado, 


672  a 

568,  571 

.    441 


119 
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Sponsalia,  430,432 

Stoppage  in  transitti»  .    463 

Stuprum,  ( Seduction)  636,  G6\ 

Stipend,  .  .    402 

Stipulation,      .  583,  584,  G05 

partis  et  pro  parte,    534 

judicial,  prsetorian 

edilitian,  608 

Substitntioa,    .  503,  505 

pupillary,  .    503 

Saccession  ab  intestato^      539,  546 

Suitas,  .514 

Surgeons,  .    597 


T. 


Taylor,  Dr.       .  .546 

Tabule,  .    503 

Testament,  416,  485, 492,  510 

military,     .  .491 

in  procinctu,  .    491 

inofficious,  407,  504 

511,514 


imtum, 

.     510 

Testamenti  factio, 

488,  500,  520 

Testes, 

.     442 

Tertullian, 

.     435 

Thelypthora, 

.     432 

Theft, 

.     625 

Thii, 

.    572 

Tbwing  path, 

.     456 

Transfer, 

.     470 

Tribute, 

.     462 

Treasure  trove, 

.     461 

Triumphator, 

.     402 

Trespass,  vi  et>  armia 

on  the 

case. 

..   627 

Tmstaea, 

• 

•    644 

TVusts, 

* 

536, 534,  644 

Tutelage: 

Tutor, 
U. 

444, 447 

Ulpian, 

. 

.    404 

Umbricia, 

. 

.    612 

Uncie,     . 

•   . 

500,  520 

Use:  Usufruct, 

.    469 

Usucapion, 

• 

.    472 

Uterini, 

. 

.    ^ 

V. 


Vattel, 

.   405 

Ventre  mittendo, 

.    443 

inspiciendo, 

.    443 

Victor, 

.    402 

Vilieuage,  .  413, 417.  479, 481 
Vinculo  matrimonii,    .  .   434 

Vindications,  .  .    333 

Vindic'a,  .  .        416,417 

Virilitas,  .  .  .446 

Vuigo  questi,  (bastards)        .   ^^ 

W. 

Waif.  .  ,  .   466 

Warranty,  609, 615, 620 

Way,  .  .  .   467 

Widow,  .  .       436,443 

Will.  See  Testament,  485,492 
Wild  creatures  reclaimed,  629 
Wild,  (Jonathan)  .  .   625 

Witchcraft,      .  .  .   651 

Witnesses  testamentary,    488i  494 
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